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ERRATA. 

On  page  218,  Fourth  line  from  bottom,  read  "paramount''  for  "permanent." 

On  page  385,  the  second  line  of  the  opinion  should  read,    "decisions  of  the 
court  beloiu  in  admitting  or  rejecting  evidence." 

In  the  case  of  Taylor  v.  Coffing  et  al.,  page  273,  the  opinion  of  Judge  Walker 
should  have  preceded  the  opinion  of  Judge  Breese,  in  the  order  of  publication. 
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AMENDED     RULES,    ETC. 


"Rule  25=  Application  for  a  re-hearing  of  any 
cause  shall  be  made  by  petition  to  the  court,  signed  by 
counsel,  briefly  stating  the  grounds  for  a  re-hearing,  and 
the  authorities  relied  on  in  support  thereof;  notice  of 
such  intended  application  having  been  first  given  to 
the  opposite  party  or  his  counsel.  When  a  re-hearing 
is  granted,  notice  shall  be  given  to  the  opposite  party 
of  the  time  when  such  re-hearing  will  be  had." 

The  foregoing  rule  is  amended  as  follows : 
«  Provided,  however,  that  no  motion  for  a  re-hearing 
shall  be  entertained,  unless  the  same  is  entered  within 
the  first  ten  days  of  the  term  of  the  court  next  ensu- 
ing the  filing  the  opinion  in  the  cause  of  which  a 
re-hearing  is  prayed." 

The  following  Act  was  passed  by  the  General  Assem- 
blv  at  the  session  of  1859 : 

"  Be  it  enacted,  etc.,  That  whenever  any  judgment 
shall  have  been  rendered  in  the  Supreme  Court,  which, 
upon  further  consideration,  is  found  to  have  been  erro- 
neously entered  up,  the  judges  thereof  are  authorized, 
during  vacation,  to  change  the  same,  without  ordering 
a  re-hearing  thereof,  by  entering  a  proper  judgment  in 
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said  cause ;  and  in  case  a  procedendo  shall  have  been 
issued  in  any  such  cause,  the  said  judges  may  recall  the 
same ;  and,  by  order  of  any  of  the  judges,  all  proceed- 
ings taken  by  reason  of  such  procedendo  shall  be  vacated 
and  set  aside :  Provided,  that  all  such  judgments  shall 
be  corrected  within  six  months  from  the  adjournment 
of  the  term  at  which  they  may  have  been  rendered." 
Approved  February  18,  1859. 


THE    PEOPLE 

V. 

S.   S.   BLACK. 


Complaint  having  been  made  on  oath,  that  S.  S. 
Black,  an  attorney  of  this  court,  had,  in  his  capacity  as 
attorney,  collected  money  which  he  had,  on  demand 
made  therefor,  failed  to  pay  over  to  the  party  entitled 
thereto,  and  due  notice  of  this  proceeding  having  been 
served  on  the  said  defendant,  and  he  having  failed  and 
refused  to  make  any  answer  to  the  same,  it  is  therefore 

Ordered,  That  the  name  of  the  said  S.  S.  Black  be 
stricken  from  the  roll  of  attorneys,  and  that  he  be 
debarred  from  practicing  as  an  attorney  and  counselor 
at  law  in  all  the  courts  of  this  State ;  and  that  he  pay 
the  costs  of  this  proceeding. 
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Bernard  H.  Schnier,  Plaintiff  in  Error,  v.  The  People, 

Defendants  in  Error. 

ERROR  TO  CLINTON. 

Where  a  jury  is  to  be  informed  by  the  aid  of  an  interpreter,  the  court  may  require 
the  primary  meaning  of  words  used  in  connection  with  any  significant  word,  to 
be  given  ;  so  that  the  jury,  in  case  of  disagreement  as  to  its  proper  signification, 
may  determine  the  meaning  which  the  party  using  the  word,  intended  thereby. 

It  is  for  the  jury  to  determine  whether  the  circumstances  surrounding  a  homicide 
were  such  as  to  induce  a  belief  in  the  party  committing  it,  if  of  reasonable 
mind,  that  the  act  was  necessary  to  save  his  own  life,  or  that  of  a  wife  or  child. 

'A  party  accused  of  murder  may  show,  in  defense,  that  he  committed  the  act  under 
a  belief,  which  was  sufficient  to  satisfy  a  reasonable  mind,  that  his  own  life,  or 
that  of  a  wife  or  child,  were  in  immediate  danger. 

The  jury,  in  a  trial  for  murder,  are  judges  of  the  law  and  the  fact,  not  being  bound 
by  the  opinion  of  the  court. 

This  was  an  indictment  for  murder,  found  by  the  grand  jury 
of  Clinton  county,  at  March  term,  1859 ;  tried  at  the  August 
term,  1859.  The  defendant  was  found  guilty  of  manslaughter 
by  a  jury,  and  sentenced  to  confinement  in  the  penitentiary  for 
eight  years. 

Gerhardt  Borchel,  a  German,  was  sworn  and  examined 
through  an  interpreter.  Witness  lived  with  Theising  in  his  life- 
time ;  saw  him  at  11  o'clock  on  3rd  March,  1859,  at  the  fence, 
when  Schnier  was  throwing  down  the  fence  ;  it  was  Theising's 
fence  ;  they  were  quarreling.  I  was  half  a  forty  acre  tract 
away  from  them ;  the  fence  was  between  them ;  I  could  see 
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Theising  clearly ;  Schnier's  wife,  son,  and  another  young  man, 
were  there  ;  Theising  and  Schnier  were  four  or  five  feet  apart ; 
they  were  talking  loud.  I  did  not  go  from  where  I  stood  till 
Theising  fell ;  I  saw  him  fall ;  Schnier  was  standing  closest  to 
him  at  that  time.  They  were  on  opposite  sides  of  the  fence, 
facing  each  other ;  Theising  fell  backward ;  he  was  facing 
Schnier  when  he  fell ;  I  could  not  see  anything  in  Schnier's 
hand;  I  saw  both  Schnier  and  Theising  when  Theising  fell. 
Went  to  where  they  were  in  a  few  minutes ;  Schnier  and  his 
wife  were  holding  Theising  up,  and  the  blood  was  running  out 
of  his  nose  when  I  got  there  ;  Theising  did  not  say  a  word  ;  he 
could  not  speak,  and  died  about  five  o'clock  on  same  day.  I 
did  not  see  any  weapon  ;  there  were  round  about  Theising  pieces 
of  rails  ;  after  Theising  died,  I  was  at  the  fence ;  I  saw  a  stake 
five  or  six  feet  long,  standing  loose  at  the  fence ;  Schnier  had 
pushed  down  ten  or  twelve  pannels  of.  fence  ;  I  could  see  Schnier 
prying  the  fence  over  with  a  rail  or  stake  he  had  ;  did  not  see 
Schnier  do  anything  with  the  stake  but  pry  the  fence  with  it. 
When  I  got  to  where  they  were,  I  asked  what  was  doing  ;  then 
I  said,  the  last  would  be  worse  than  the  first.  Schnier  said,  the 
stroke  was  rather  hard,  but  he  was  sorry  for  it.  (The  German 
word  used  was  "  schlag,"  which  was  rendered  stroke  by  the  in- 
terpreter.) Did  not  know  the  feelings  between  Schnier  and 
Theising,  except  that  they  had  some  quarrel  about  the  fence. 
Theising  threw  a  rail  over  to  Schnier's  side,  where  he  was 
standing,  but  could  not  see  whether  he  threw  it  at  any  one  or 
not.  "  He  had  a  rail  in  his  hand,  and  was  throwing  it  over, 
and  fell  backwards."  When  Theising  threw  the  rail,  they  were 
standing  face  to  face,  and  Theising  fell  back  at  the  very  instant 
he  threw  the  rail.  (The  German  word  "  schlag  "  means  a  fall 
as  well  as  a  blow.)  Schnier  was  on  his  own  land  ;  can't  say 
whether  the  rail  thrown  by  Theising  hit  Schnier  or  anybody 
else. 

Here  the  prosecution  offered  to  prove,  by  the  witness,  his  un- 
derstanding of  the  meaning  of  the  word  schlag-  "  as  used  by  the 
defendant."  Objection  by  defendant,  which  was  overruled,  and 
exception  to  the  allowing  the  statement  to  be  made  by  the  wit- 
ness was  taken,  and  also  the  sense  in  which  he  used  the  word 
"  schlag  "  in  his  testimony. 

The  prosecution  proved  by  H.  Hughler,  that  defendant  told 
him  he  had  struck  Theising  on  the  arm,  but  did  not  think  it 
would  have  hurt  him  so  that  he  would  die ;  defendant  asked 
him  to  take  some  whisky  ;  he  took  a  drink  and  went  off;  this 
was  at  Schnier's  house  ;  I  did  not  see  the  dead  body ;  Schnier 
said  it  was  of  no  use. 

The  defendant  then  offered  to  prove,  by  a  German,  that  the 
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German  word  "  schlag  "  means  a  fall  more  frequently  than  a 
bloiv,  but  the  court,  upon  objection,  ruled  the  evidence  incom- 
petent. 

The  defendant  offered  to  prove  by  an  expert  in  the  German 
tongue,  the  meaning  of  the  German  word  "  schlag,"  as  used  by 
the  defendant  when  speaking  to  the  witness  Borchel,  which  was 
ruled  to  be  incompetent,  and  exception  taken.  Defendant 
proved  his  good  character  for  peaceableness,  and  for  years  past, 
by  a  large  number  of  witnesses. 

The  defendant  proved,  by  one  of  the  grand  jurors  who  found 
the  bill  of  indictment  a  true  bill,  that  one  Schutte,  who  was  a 
witness  in  the  case  before  the  said  jury,  said  that  Schnier  had 
nothing  in  his  hand  during  the  time  of  the  quarrel. 

The  court,  O'Melveny,  Judge,  presiding,  on  the  part  of  the 
people,  instructed  the  jury  as  follows : 

Murder  is  the  unlawful  killing  of  a  human  being,  in  the  peace 
of  the  people,  with  malice  aforethought,  either  express  or  im- 
plied by  law. 

Malice  includes  not  only  anger,  hatred  and  revenge,  but  every 
other  unlawful  and  unjustifiable  motive.  Malice  is  not  confined 
to  ill-will  toward  an  individual,  but  is  intended  to  denote  an 
action  flowing  from  any  wicked  and  corrupt  motive — a  tiling 
done  with  a  wicked  mind,  where  the  fact  has  been  attended 
with  such  circumstances  as  evince  plain  indications  of  a  heart 
regardless  of  social  duty,  and  fatally  bent  on  mischief.  Hence 
malice  is  implied  from  any  deliberate  or  cruel  act  against 
another,  however  sudden,  which  shows  an  abandoned  and  malig- 
nant heart. 

If  the  jury  shall  find,  from  the  evidence,  that  the  killing  of  Ben- 
edict Theising  has  been  proved  as  charged,  then  in  any  defense 
which  the  defendant  may  rely  upon  in  justification  or  excuse  of 
the  act,  or  to  reduce  the  killing  to  the  grade  of  manslaughter, 
it  is  incumbent  on  the  defendant  satisfactorily  to  establish  such 
defense  either  by  proof  arising  out  of  the  evidence  produced 
against  him,  or  by  introducing  proof  in  his  own  behalf;  and  if 
the  defendant  has  failed  to  establish  satisfactorily  any  such  de- 
fense, the  killing  being  proved,  the  verdict  must  be,  guilty  of 
murder. 

The  court  further  instructs  the  jury,  that  when  one  person 
kills  another  with  a  deadly  weapon,  no  words  of  reproach  or 
gesture,  however  irritating  or  provoking,  amount  to  a  conside- 
rable provocation  in  law  ;  and  where  one  person  unlawfully  kills 
another  by  striking  him  a  blow  with  a  deadly  and  dangerous 
weapon,  where  no  considerable  provocation  appears,  or  provo- 
cation apparently  sufficient  to  excite  irresistible  passion,  the 
law  makes  such  killing  murder. 
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The  court  instructs  the  jury,  that  if,  without  adequate  provo- 
cation, and  without  such  provocation  as  is  apparently  sufficient 
to  excite  irresistible  passion,  a  person  strikes  another  with  a 
deadly  weapon  likely  to  occasion  death,  although  he  had  no 
previous  malice  against  the  party,  yet  he  is  to  be  presumed  to 
have  had  such  malice  at  the  moment,  from  the  circumstances, 
and  is  guilty  of  murder. 

The  law  presumes  that  a  person  intends  all  the  natural,  prob- 
able and  usual  consequences  of  his  acts ;  that  when  one  person 
assails  another  violently  with  a  dangerous  weapon  likely  to  kill, 
not  in  self-defense,  and  not  in  a  sudden  heat  of  passion,  caused 
by  a  provocation  apparently  sufficient  to  make  the  passion  irre- 
sistible or  involuntary,  and  the  life  of  the  party  thus  assailed 
is  actually  destroyed  in  consequence,  the  legal  and  natural  pre- 
sumption is,  that  death  or  great  bodily  injury  was  intended,  in 
which  case  the  law  implies  malice,  and  such  killing  would  be 
murder. 

If  the  jury  believe,  from  the  evidence,  that  the  defendant  was 
in  the  commission  of  an  unlawful  act  against  the  property  of 
Benedict  Theising  at  the  time  of  the  difficulty  between  the  pris- 
oner and  Theising,  which  terminated  in  said  Theising's  death, 
and  that  said  difficulty  was  by  defendant's  procurement,  and 
that  during  said  difficulty  defendant  struck  said  Theising  with  a 
deadly  weapon,  inflicting  injuries  upon  said  Theising  as  charged, 
then  it  must  appear  either  that  defendant  in  good  faith  'declined 
any  further  difficulty  with  Theising,  or  that  said  blow,  if  you 
believe  it  was  inflicted  by  defendant,  was  inflicted  in  necessary 
self-defense,  or  in  defense  of  his  wife  or  son,  and  if  such  does 
not  appear,  then  the  verdict  should  be,  guilty  of  murder. 

If  the  jury  believe,  from  the  evidence,  that  on  or  about  the 
third  day  of  March  last,  in  the  county  of  Clinton,  the  defendant 
and  deceased  met  at  a  certain  fence,  and  a  quarrel  ensued  be- 
tween them,  and  that  defendant  then  and  there  struck  deceased 
a  blow  on  the  head  with  a  dangerous  and  deadly  weapon,  as 
charged,  without  any  considerable  provocation,  or  such  provo- 
cation as  was  apparently  sufficient  to  excite  sudden  or  irresist- 
ible passion,  and  that  on  the  same  day  deceased,  from  the  effects 
of  said  blow,  so  inflicted,  died,  then  the  jury  should  find  the 
defendant  guilty  of  murder. 

12.  If,  after  a  due  and  proper  consideration  of  all  the  facts  and 
circumstances  in  evidence  before  you,  you  shall  believe  defend- 
ant not  guilty  of  murder,  then  you  should  consider  whether  the 
defendant  is  guilty  of  the  crime  of  manslaughter ;  and  if  you  shall 
believe,  from  a  view  and  consideration  of  all  the  facts  and  circum- 
stances in  evidence,  that  the  defendant  is  guilty  of  manslaughter, 
then  you  should  so  find,  and  fix  by  your  verdict  the  term  for 
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which  he  shall  be  confined  in  the  penitentiary,  at  any  length  of 
time  not  less  than  one  year  nor  more  than  during  his  natural  life. 

13.  Manslaughter  is  the  unlawful  killing  of  a  human  being, 
without  malice  express  or  implied,  and  without  any  mixture  of 
deliberation  whatever.  It  must  be  voluntary,  upon  a  sudden 
heat  of  passion  caused  by  a  provocation  apparently  sufficient  to 
make  the  passion  irresistible,  or  involuntary  in  the  commission 
of  an  unlawful  act,  or  a  lawful  act  without  due  caution  or  cir- 
cumspection. In  cases  of  voluntary  manslaughter,  there  must 
be  a  serious  and  highly  provoking  injury  inflicted  upon  the  per- 
son killing,  sufficient  to  excite  an  irresistible  passion  in  a  reason- 
ble  person,  or  an  attempt,  by  the  person  killed,  to  commit  a 
serious  personal  injury  on  the  person  killing,  his  wife  or  son. 
The  killing  must  be  the  result  of  that  sudden,  violent  impulse  of 
passion,  sufficient  to  be  irresistible.  For  if  there  appears  to 
have  been  an  interval  between  the  assault  or  provocation  given 
and  the  killing,  sufficient  for  the  voice  of  reason  and  humanity 
to  be  heard,  the  killing  shall  be  attributed  to  deliberate  revenge, 
and  punished  as  murder. 

14.  Involuntary  manslaughter  consists  in  the  killing  of  a  hu- 
man being,  without  any  intent  so  to  do,  in  the  commission  of  an 
unlawful  act,  which  might  produce  such  a  consequence,  in  an 
unlawful  manner,  provided  always  where  such  an  involuntary 
killing  shall  happen  in  the  commission  of  an  unlawful  act,  which 
in  its  consequences  naturally  tends  to  destroy  the  life  of  a  hu- 
man being,  or  is  committed  in  the  prosecution  of  a  felonious 
intent,  the  offense  shall  be  deemed  and  adjudged  to  be  murder. 

15.  To  extenuate  the  unlawful  killing  or  homicide  from  the 
crime  of  murder  to  manslaughter,  two  facts  must  concur :  there 
must  appear  to  be  both  provocation  and  passion.  Provocation 
without  passion  will  not  extenuate,  nor  will  passion  merely, 
without  provocation,  reduce  the  unlawful  killing  from  murder 
to  manslaughter. 

16.  No  breach  of  a  man's  word  or  promise,  no  trespass  to 
his  lands  or  goods,  no  affront  by  bare  words  or  gestures,  how- 
ever false  or  malicious,  and  aggravated  with  the  most  provoking 
circumstances,  will  free  the  party  from  the  guilt  of  murder, 
when  the  party  killing  makes  use  of  a  deadly  and  dangerous 
weapon,  or  otherwise  manifests  an  intention  to  kill  or  to  do 
some  great  bodily  harm  ;  but  the  provocation  which  the  law  re- 
quires and  regards  as  sufficient  to  extenuate  homicide  from  mur- 
der to  manslaughter,  must,  in  general,  be  an  assault  upon  the 
party  killing.  It  must  be  an  offer  to  effect  violence  upon  the 
party  killing.  Where  one  man  attempts  or  offers  to  strike  or 
beat  another,  and  that  other  should  then,  without  malice,  and 
under  the  influence  of  passion  caused  by  the  provocation,  strike 
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a  blow  which  results  in  the  death  of  the  assailant,  the  killing 
would  be  manslaughter,  under  such  circumstances. 

17.  The  court  instructs  the  jury,  that  the  law  conclusively 
presumes  that  every  sane  man  intends  or  contemplates  the  natu- 
ral and  probable  consequences  of  his  own  acts,  and  that  there- 
fore the  intent  to  murder  is  conclusively  inferred  from  the  delibe- 
rate use  of  a  deadly  weapon.  In  this  case  it  is  the  duty  of  the 
jury  to  consider  all  the  facts  and  circumstances  in  evidence  before 
them,  and  if,  from  such  consideration,  they  are  satisfied,  beyond 
a  reasonable  doubt,  that  the  defendant  unlawfully  killed  Theis- 
ing  with  a  dangerous  or  deadly  weapon,  where  no  considerable 
provocation  appeared  for  such  killing,  the  defendant  is  guilty  of 
murder. 

18.  That  while  the  law  recognizes  the  right  of  self-defense, 
where  one  party  is  assaulted  by  another,  and  also  recognizes  the 
right  of  a  father  to  interfere  in  defense  of  his  child,  yet  a  bare 
fear  of  being  assailed  will  not  justify  one  man  in  taking  the  life 
of  another. 

19.  The  true  rule  of  law  upon  the  principle  of  self-defense 
of  person  is  this  :  Where  a  man  who,  in  the  lawful  pursuit  of 
his  business,  is  attacked,  and  where,  from  the  nature  of  the  at- 
tack, there  is  reasonable  ground  to  believe  there  is  a  design  to 
destroy  his  life,  or  to  commit  any  felony  upon  his  person,  the 
killing  of  the  assailant,  under  such  circumstances,  will  be  excus- 
able or  justifiable  homicide,  although  it  should  afterward  appear 
that  no  felony  or  real  danger  was  intended.  Upon  this  rule  of 
the  law  of  self-defense,  before  a  party  can  be  acquitted  of  the 
crime  of  murder  or  manslaughter,  where  the  evidence  proves  a 
homicide,  the  jury  must  be  satisfied  from  the  evidence,  1st,  that 
the  accused  was  attacked  by  the  deceased,  or  that  his  child,  or 
wife,  or  servant,  was  attacked  by  the  deceased ;  2nd,  the  attack 
must  be  made  with  a  deadly  weapon,  or  under  such  circumstances 
as  were  calculated  to  raise  a  reasonable  apprehension  of  death, 
or  of  receiving  great  bodily  harm  ;  3rd,  that  the  party  killing 
killed  the  assailant  in  order  to  save  his  own  life,  or  that  of  his 
child,  wife  or  servant,  or  to  prevent  his  own  person,  or  that  of 
his  child,  wife  or  servant,  from  receiving  great  bodily  harm.  If 
the  jury  believe,  from  the  evidence,  that  the  defendant,  his  son, 
and  John  Schutte,  were  engaged  in  removing  a  fence  erected 
by  Theising,  and  that  while  they  were  so  engaged,  the  deceased 
came  up  to  them,  and  a  quarrel  ensued,  and  the  deceased  man 
picked  up  a  piece  of  rail  and  threw  it  over  to  the  opposite  side 
of  the  fence,  remarking  that  "  you  have  got  my  fence,  here,  take 
the  balance,"  and  did  not  attack  or  assault,  or  attempt  to  commit 
any  violence  upon  the  person  of  the  defendant,  nor  upon  the 
defendant's  son  or  wife,  and  the  circumstances  attending  the 
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throwing  over  the  fence  of  a  rail,  were  not  calculated  to  induce 
a  reasonable  and  well  grounded  apprehension  that  his  life  or 
person,  or  that  of  his  son  or  wife,  was  in  imminent  danger  of 
death,  or  of  great  bodily  harm,  at  the  hands  of  Theising,  then 
you  cannot  acquit  the  defendant  on  the  grounds  of  justification. 

20.  The  true  test  of  self-defense  is,  was  the  defendant,  or  his 
son,  or  his  wife,  or  his  servant,  attacked  by  the  deceased  man  in 
such  a  manner  and  under  such  circumstances  as  were  calculated 
to  raise  in  the  defendant's  mind  a  reasonable  and  well  grounded 
belief  that  he,  or  his  son,  or  his  wife,  or  his  servant,  were  in 
imminent  danger  of  life,  or  of  great  bodily  harm  ?  The  danger 
must  be  real,  or  apparent,  imminent  and  pressing,  and  not  mere- 
ly imaginary  or  existing  in  machination ;  for  unless  there  be 
some  overt  act  apparently  indicating  the  design  to  take  the  life 
of  the  defendant,  or  that  of  his  son,  wife  or  servant,  or  to  do 
one  or  all  of  them  great  bodily  harm,  he  was  not  justified  in 
taking  the  life  of  Benedict  Theising. 

21.  If  a  man  kill  another  through  mere  cowardice,  or  under 
circumstances  which  are  not,  in  the  opinion  of  the  jury,  suffi- 
cient to  induce  a  reasonable  and  well  grounded  belief  of  immi- 
nent danger  to  life,  or  of  great  bodily  harm,  the  law  will  not 
justify  the  party  killing. 

22.  But  upon  the  ground  of  justifiable  homicide,  or  the 
principles  of  self-defense,  the  court  further  charges  you,  that 
even  although  you  should  believe  that  Theising  attacked  the  de- 
fendant, or  his  son,  still  if  you  believe,  from  the  evidence  in 
this  case,  the  party  assailed  could  have  escaped  his  adversary's 
vengeance,  at  the  time  of  the  attack,  without  the  killing  of 
Theising,  the  defense  of  justification  or  self-defense  has  failed, 
and  the  defendant  cannot  be  acquitted  upon  the  law  of  self- 
defense. 

23.  The  court  further  instructs  you,  that  if  a  man,  for  the 
purpose  of  bringing  another  into  a  quarrel,  provoke  him  so  that 
an  affray  is  commenced,  and  the  person  causing  the  quarrel  is 
overmatched,  and  to  save  himself  from  apparent  clanger,  he  kills 
his  adversary,  he  will  be  guilty  at  least  of  the  crime  of  man- 
slaughter if  not  of  murder ;  because,  the  necessity  being  of  his 
own  creating,  shall  not  operate  in  his  excuse. 

24.  That  if  you  believe,  from  a  view  of  all  the  evidence, 
that  Theising  did  not  assault  the  defendant,  nor  his  son,  nor  his 
wife,  then  the  defendant  cannot  be  acquitted  on  the  ground  of 
self-defense. 

The  defendant  requested  the  court  to  give  the  following- 
instructions  : 

1.  That  no  homicide  is  murder  unless  it  be  committed  with 
malice  aforethought,  which  malice  aforethought  is  either  express 
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or  implied.  Malice  express  is  where  the  killing  is  done  by  a 
person  who,  before  the  killing,  has  threatened  the  deceased  with 
great  bodily  harm,  and  in  like  cases.  Malice  implied  is  where  the 
accused  person  shoots  into  a  crowd  of  people  and  kills  a  human 
being  in  that  way,  and  in  all  such  cases  which  show  the  accused 
fatally  bent  on  mischief  in  the  prosecution  of  the  fatal  act,  or 
where  there  is  no  considerable  provocation  by  the  party  killed, 
or  where  all  the  circumstances  of  the  killing  show  an  abandoned 
and  malignant  heart. 

2.  Manslaughter  is  the  unlawful  killing  of  a  human  being 
without  malice,  either  express  or  implied.  It  is  voluntary  or 
involuntary.  Voluntary  upon  a  provocation  apparently  sufficient 
to  excite  irresistible  passion,  or  involuntary  in  the  doing  of  an 
unlawful  act,  or  a  lawful  act  without  due  caution  or  circumspec- 
tion. 

3.  Malice  will  not  be  implied  when  the  act  which  produces 
death  is  common  and  usual,  and  not  manifestly  calculated  to  pro- 
duce death  or  great  bodily  harm. 

4.  The  court  instructs  you,  that  if  there  be  any  other  reason- 
able hypothesis  arising  out  of  the  evidence  given  in  this  cause 
than  that  the  defendant  unlawfully  killed  Theising,  the  defend- 
ant is  entitled  to  the  benefit  of  such  hypothesis  and  ought  to  be 
acquitted. 

5.  You  cannot  find  the  defendant  guilty  of  unlawfully  killing 
the  deceased,  Theising,  upon  a  preponderance  of  evidence,  but 
you  must  be  satisfied  beyond  a  reasonable  doubt,  from  the  evi- 
dence given  to  you  by  witnesses  who  have  been  sworn  and 
examined  in  this  cause,  that  the  defendant  unlawfully  and  felo- 
niously killed  and  slew  the  said  deceased,  otherwise  you  ought 
to  find  a  verdict  of  not  guilty. 

6.  The  court  instructs  the  jury,  that  unless  they  believe, 
from  the  evidence,  all  the  material  allegations  in  the  indictment 
are  proved  beyond  any  reasonable  doubt,  they  ought  to  find  the 
defendant  not  guilty. 

7.  The  court  instructs  the  jury,  that  they  must  have  convinc- 
ing proof  of  the  guilt  of  the  defendant  before  they  can  find  him 
guilty ;  and  if  there  be  any  reasonable  hypothesis,  consistent 
with  the  evidence  in  the  cause,  upon  which  he  may  be  innocent, 
they  ought  to  find  him  not  guilty. 

8.  The  court  instructs  the  jury,  that  it  is  not  enough  that 
they  believe,  from  the  evidence,  that  it  is  more  probable  that  the 
defendant  killed  the  deceased  as  charged  in  the  indictment,  than 
that  he  died  from  some  other  cause ;  that  they  must  be  satisfied 
beyond  a  reasonable  doubt,  from  all  the  testimony,  that  he  is 
guilty  as  charged  in  the  indictment,  or  else  they  ought  not  to 
find  him  guilty. 
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9.  The  court  instructs  you,  that  an  assault  is  an  unlawful 
attempt  coupled  with  a  present  ability  to  commit  a  violent  injury 
upon  the  person  of  another,  and  that  if  you  believe,  from  the 
evidence  in  this  cause,  that  the  deceased  assaulted  the  defendant 
with  a  rail  or  stake,  and  that  the  defendant  thereupon  killed  the 
deceased  [here  the  court  inserted  the  words,  "  without  malice,"] 
under  the  honest  belief  [however  erroneous]  that  he  was  in  im- 
minent danger  of  losing  his  life,  or  of  receiving  great  bodily 
harm,  at  the  hands  of  the  deceased,  [here  the  court  inserted 
these  words,  "  and  that  he  had  not  the  opportunity  of  retreat 
consistent  with  his  personal  safety,"]  you  ought  to  find  a  ver- 
dict of  not  guilty. 

10.  The  court  instructs  you,  that  if  you  believe,  from  the  evi- 
dence, that  the  deceased,  Theising,  struck  with,  or  threw,  a  rail 
or  stake  at  the  defendant,  Schnier,  and  within  the  distance  to 
strike  with  or  hit  by  throwing,  and  that  the  defendant,  Schnier, 
thereupon  killed  the  deceased,  [the  court  here  inserted  the 
words,  "  without  malice,"]  under  the  honest  belief,  however 
erroneous  it  may  have  been,  that  he  was  in  imminent  danger 
[here  the  court  inserted  the  words,  "  at  the  time,"]  of  losing 
his  life,  or  of  receiving  great  bodily  harm,  from  the  striking  or 
throwing  as  aforesaid,  [here  the  court  inserted  the  words, 
"  and  retreat  was  inconsistent  with  his  personal  safety,"]  then 
you  ought  to  find  a  verdict  of  not  guilty. 

11.  The  court  instructs  you,  that  evidence  must  show  that 
the  death  of  Theising  was  caused  by  a  blow  as  described  in  the 
indictment  and  proved  by  the  evidence  in  the  cause,  and  unless 
you  believe,  from  the  evidence,  that  the  defendant  inflicted  a 
blow  on  the  head  of  the  deceased  and  thereby  killed  him,  your 
verdict  should  be,  not  guilty. 

12.  In  all  criminal  cases,  and  particularly  charges  of  murder 
or  manslaughter,  then  the  law  presumes  that  the  defendant  is 
innocent,  and  so  the  jury  must  regard  him,  unless  it  is  clearly 
proved,  [here  the  court  inserted  these  words,  "  in  manner  and 
form  as  charged  in  the  indictment,"]  beyond  all  reasonable 
doubt,  that  he  is  guilty. 

13.  The  court  instructs  the  jury,  that  if  they  believe,  from 
the  evidence,  beyond  a  reasonable  doubt,  that  the  defendant 
struck  and  killed  the  deceased,  yet  if  the  deceased  struck  at  or 
hit  him  with  a  rail  or  stake  or  any  other  missile,  and  was  in 
striking  or  throwing  distance,  and  thereby  [here  the  court 
inserted  the  words,  "  and  by  such  means,"]  produced  a  reason- 
able and  well  grounded  belief  in  the  mind  of  the  defendant  that 
he  was  in  imminent  danger  of  receiving  great  bodily  harm  from 
the  deceased,  [here  the  court  inserted  the  words,  "  and  that 
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retreat  was  inconsistent  with  his  personal  safety,"]  then  he  was 
justified  under  the  law,  and  must  be  found  not  guilty. 

14.  The  court  instructs  you,  that  the  confessions  of  a  party 
are  weak  [here  the  court  struck  out  the  words,  "  the  weakest 
of  all,"  and  inserted  the  above  words,  "  are  weak,"]  evidence 
unless  made  in  open  court,  and  with  full  knowledge  of  the  use 
that  is  to  be  made  of  them,  [the  court  here  inserted,  "  or  unless 
corroborated  by  other  evidence,"]  and  if  you  believe,  from  the 
evidence,  that  the  defendant  has  made  any  casual  statements  in 
relation  to  striking  the  deceased,  they  are  of  the  least  weight 
as  evidence  in  this  cause,  unless  corroborated  by  independent 
evidence. 

15.  The  court  charges  you,  that  the  law  of  self-defense  is 
applied  to  the  domestic  relations,  such  as  husband  and  wife, 
parent  and  child,  master  and  servant,  and  if  you  believe,  from 
the  evidence  in  this  cause,  that  the  deceased,  Theising,  threw  a 
rail  at  the  wife  or  son  of  the  defendant,  in  such  a  way  as  to 
create  in  the  mind  of  the  defendant  an  honest  fear  [here  the 
court  inserted  the  words,  "  belief  and,"  between  the  words 
honest  and  fear,]  that  either  the  wife  or  son  was  in  imminent 
danger  [here  the  court  inserted,  "  so  imminent  that  retreat  was 
apparently  inconsistent  with  personal  safety,"]  of  losing  his  or 
her  life  by  the  hands  of  Theising,  and  that  under  the  influence 
of  that  fear,  he  immediately  killed  Theising,  the  killing  was 
lawful,  and  you  ought  to  acquit  the  defendant. 

16.  The  court  instructed  the  jury  that  they  could  not  weigh 
the  evidence  and  find  defendant  guilty  upon  a  preponderance  of 
evidence. 

18.  The  court  instructs  you,  that  you  are  the  judges  of  the 
law  and  the  facts  of  this  cause,  and  that  you  are  not  bound  by 
the  opinion  of  this  court  as  to  what  the  law  is. 

Exceptions  were  taken  by  prisoner  to  the  modification  of  his 
instructions  asked. 

Davis  &  Sparks,  for  Plaintiff  in  Error. 

Watts  &  Tanner,  for  The  People. 

Walker,  J.  On  the  trial  of  this  cause  in  the  court  below, 
Gerhardt  Borchel  was  sworn  and  examined  through  an  inter- 
preter, he  not  being  able  to  speak  the  English  language.  This 
witness  testified  that  when  he  got  to  the  place  where  the  occur- 
rence had  taken  place,  that  plaintiff  in  error  and  his  wife  were 
holding  deceased  up,  and  the  blood  was  running  from  his  nose, 
and  he  was  unable  to  speak.     Witness  inquired  what  was  doing, 
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when  Schnier  replied,  "  the  stroke  was  rather  hard,  but  he  was 
sorry  for  it."  The  prosecution  then  proved  by  the  witness  his 
understanding  of  the  German  word  "  schlag  "  as  used  by  plain- 
tiff in  error,  and  also  the  sense  in  which  witness  used  the  word 
in  his  testimony.  This  evidence  was  received  by  the  court, 
against  the  objection  of  the  accused.  The  defendant  then  offered 
to  prove  by  a  German,  C.  H.  Githous,  that  the  German  word 
"  schlag,"  means  a  fall  more  frequently  than  a  blow,  but  the 
court  rejected  the  evidence.  The  defendant  then  offered  to 
prove  by  a  German  scholar  the  meaning  of  the  German  word 
"  schlag "  as  used  by  accused  when  speaking  to  the  witness 
Borchel,  which  the  court  held  to  be  incompetent  and  it  was  re- 
jected, to  which  the  accused  excepted. 

The  object  of  all  evidence  is  to  inform  the  jury  or  tribunal 
to  whom  the  issue  is  submitted,  of  all  the  facts  in  dispute,  pre- 
cisely as  they  occurred.  The  nearer  that  tribunal  can,  through 
the  aid  of  evidence,  become  eye  and  ear  witnesses  of  the  trans- 
action, the  nearer  will  they  be  enabled  to  do  strict  justice  be- 
tween the  parties.  Hence  witnesses  are  required  to  detail  what 
the  parties  did  and  said.  And  in  detailing  conversations,  or 
admissions,  the  rules  of  evidence  require  that  as  far  as  practi- 
cable the  language  employed  by  the  party,  should  be  detailed  by 
the  witness.  It  is  by  this  means  that  the  jury  or  court  trying 
the  issue,  is  enabled  to  arrive  at  the  intention  of  the  party  em- 
ploying the  language.  When  the  language  used  by  the  party, 
and  testified  to  by  the  witness,  is  understood  by  the  triers,  they 
can  have  no  difficulty  in  arriving  at  the  meaning  attached  to  it 
by  the  person  using  it.  But  to  do  so,  it  is  always  desirable 
that  the  witness  shall  as  far  as  possible  detail  to  the  jury  the 
very  same  language,  in  precisely  the  same  connection,  in  which 
it  was  employed  by  the  person  using  it,  otherwise,  it  will  neces- 
sarily be  merely  an  accident  if  the  jury  obtain  the  sense  in 
which  it  was  spoken.  When  the  facts,  conversations  or  admis- 
sions, admissible  in  evidence,  are  known  to  a  person  who  does 
not  understand  and  speak  the  language  in  which  the  trial  is 
conducted,  then  the  only  means  by  which  the  jury  or  court  try- 
ing the  issue  can  arrive  at  the  facts,  is  from  the  evidence  through 
an  interpreter  who  understands  and  speaks  both  languages. 
And  when  he  is  so  employed,  it  is  his  duty  to  translate  the  evi- 
dence given  by  the  witness  into  equivalent  terms  of  the  language 
employed  by  the  tribunal  trying  the  cause.  All  persons  are 
aware  of  the  fact,  that  the  power  to  make  a  literal  translation 
from  one  language  to  another,  so  as  to  preserve  in  the  transla- 
tion the  precise  meaning  of  the  original,  depends  upon  an  accu- 
rate knowledge  of  both  languages  by  the  translator.  This  being 
the  office  of  an  interpreter,  if  the  person  employed  is  not  well 


28  MOUNT  VERNON, 

Schnier  v.  People. 

versed  in  each  language,  he  is  liable  to  fail  in  giving  the  jury 
the  facts,  circumstances,  conversations  and  admissions  just  as 
they  were  detailed  by  the  witness,  and  if  that  is  not  done,  the 
party  against  whom  the  mistake  is  made  must  suffer  wrong,  un- 
less he  shall  be  permitted  to  call  others  who  are  more  capable 
of  translating  the  language  accurately.  This  we  think  is  the 
right  of  the  party.  It  cannot  be  the  law  that  because  an  inter- 
preter is  called  who  is  not  capable  of  correctly  translating  the 
evidence,  or  from  bias  or  partiality  renders  it  incorrectly,  that 
parties  must  be  bound  by  it  although  it  may  affect  their  most 
vital  and  important  rights.  In  this  case  the  witness  was  per- 
mitted to  testify  as  to  the  sense  in  which  he  understood  the 
accused  to  employ  this  term,  and  we  can  perceive  no  objection 
in  permitting  the  accused  to  introduce  evidence  of  the  primary 
meaning  of  the  word,  and  its  meaning  in  the  connection  in 
which  it  was  used.  In  all  cases  of  such  disputes,  as  to  the 
meaning  of  a  word  in  the  foreign  language,  it  would  be  proper 
that  the  court  require  the  interpreter  to  give  the  primary  mean- 
ing of  all  words  used  in  connection  with  the  word  in  dispute, 
that  the  jury  might  be  enabled  to  determine  its  meaning  in  case 
of  disagreement  of  the  interpreters. 

The  prosecution  asked  and  the  court  gave,  against  the  objec- 
tion of  the  accused,  this  instruction,  "  If  the  jury  believe,  from 
the  evidence,  that  the  defendant  was  in  the  commission  of  an 
unlawful  act  against  the  property  of  Benedict  Theising  at  the 
time  of  the  difficulty  between  the  prisoner  and  Theising,  which 
terminated  in  said  Theising's  death,  and  that  said  difficulty  was 
by  defendant's  procurement,  and  that  during  said  difficulty 
defendant  struck  said  Theising  with  a  deadly  weapon,  inflicting 
injuries  upon  said  Theising  as  charged,  then  it  must  appear  either 
that^  defendant  in  good  faith  declined  any  further  difficulty  with 
Theising,  or  that  said  blow,  if  you  believe  it  was  inflicted  by 
defendant,  was  inflicted  in  necessary  self-defense,  or  in  defense 
of  his  wife  or  son,  and  if  such  does  not  appear,  then  the  verdict 
should  be,  guilty  of  murder."  This  instruction  is  liable  to  the 
T  construction  that  before  the  accused  would  be  justified  in  the 
infliction  of  the  blow,  that  it  should  have  been  necessary  for  his 
self-preservation.  It  has  been  held  bv  this  court  (  Campbell  v. 
The  People,  16  111.  R.  18,)  that  the  necessity  for  taking  the  life 
of  the  deceased  need  not  be  real  and  absolute,  but  if  the  neces- 
sity is  so  apparent  as  to  induce  the  belief  in  a  reasonable  mind, 
that  the  danger  was  so  imminent  that  no  other  means  of  escape 
existed  but  to  take  the  life  of  deceased  in  order  to  preserve  that 
of  the  accused,  that  such  apparent  danger  will  justify  the  homi- 
cide. It  is  not  to  be  expected,  nor  can  it  be  required  of  men 
menaced  with  apparent  imminent  and  unavoidable  danger,  that 
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they  will  act  with  that  deliberation,  and  cool  circumspection 
that  men  do  under  ordinary  circumstances.  They  cannot  be 
expected  to  resort  to  and  fully  test  every  means  that  may 
remotely  promise  safety,  but  at  the  same  time  they  must  be  held 
to  employ  all  means  for  their  escape,  that  to  a  reasonable  under- 
standing would  seem  to  promise  safety,  before  they  can  be  justi- 
fied in  slaying  their  antagonist.  But  if  the  danger  seems  to  be 
so  imminent  and  pressing,  as  to  a  reasonable  mind  would  seem 
under  the  circumstances  to  afford  no  other  mode  of  escape,  then 
the  slaying  would  be  justified,  although  the  danger  was  only 
apparent.  Under  this  instruction  the  jury  may  have  reasona- 
bly inferred,  that  there  could  be  no  justification  unless  the 
necessity  to  destroy  life  in  self-defense,  was  actual  and  not  appa- 
rent, although  regarded  sufficient  by  all  reasonable  understand- 
ings. This  instruction  should  have  been  so  modified  as  to  leave 
it  to  the  jury  to  say,  whether  the  circumstances  surrounding  the 
transaction  were  such  as  to  induce  a  belief  of  its  necessity  in  a 
reasonable  mind,  and  whether  the  accused  acted  upon  such  a 
belief,  and  failing  to  do  so,  it  was  erroneous. 

The  court  announce  as  the  law  the  same  rule,  in  the  People's 
twenty-second  instruction,  and  it  is  there  so  clearly  announced 
that  the  jury  could  not  fail  to  so  understand  it,  and  the  pre- 
sumption is  that  they  regarded  and  acted  upon  it,  in  forming 
their  verdict.  It,  like  the  tenth  instruction,  and  for  the  same 
reasons,  was  erroneous,  and  should  have  been  modified  before  it 
was  given.  The  same  rule  is  adopted  in  the  tenth  and  thir- 
teenth instructions  asked  by  defendant,  and  they  were  therefore 
erroneous. 

The  defendant  also  asked  and  the  court  refused  to  give  this 
instruction,  "  The  court  instructs  you  that  you  are  the  judges 
of  the  law  and  the  facts  of  this  case,  and  that  you  are  not 
bound  by  the  opinion  of  the  court  as  to  what  the  law  is."  This 
instruction,  a  majority  of  the  court  think,  should  have  been 
given.  They  are  of  opinion  that  if  the  statute  means  what  it 
says,  that  the  jury  shall  be  the  judges  of  the  law  as  well  as  the 
fact,  the  last  member  of  the  instruction  follows  as  a  necessary 
conclusion  from  the  principle  thus  enacted.  In  civil  cases  the 
jury  are  only  judges  of  the  facts,  to  which  they  must  apply  the 
law  as  they  receive  it  from  the  court.  That  the  design  of  this 
enactment,  was  to  enlarge  the  powers  of  the  jury  so  as  to  allow 
them  to  judge  of  the  law  also,  as  applicable  to  the  facts.  If  the 
statute  gives  them  the  power  to  judge  of  the  law — in  the  exer- 
cise of  that  power,  they  must  have  the  right  to  say  whether  any 
given  proposition  is  law  or  not.  In  order  to  form  correct  con- 
clusions as  to  what  is  the  law  as  applicable  to  the  facts,  it  is 
proper  and  usual,  and  even  the  duty  of  the  court,  if  requested 
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by  either  party  or  by  the  jury,  to  instruct  them  what  the  law  is, 
but  it  was  the  design  of  the  statute  that  they  should  not  be 
absolutely  bound  by  such  instruction.  If  they  can  say  upon 
their  oaths  that  they  know  the  law  better  than  the  court  does, 
they  have  the  right  to  do  so,  but  before  assuming  so  solemn  a 
responsibility,  they  should  be  sure  that  they  are  not  acting  from 
caprice  or  prejudice,  that  they  are  not  controlled  by  their  will 
or  their  wishes,  but  from  a  deep  and  confident  conviction  that 
the  court  is  wrong  and  that  they  are  right.  Before  saying  this 
upon  their  oaths  it  is  their  duty  to  reflect,  whether  from  their 
habits  of  thought,  their  study  and  experience,  they  are  better 
qualified  to  judge  of  the  law  than  the  court.  If  under  all  these 
circumstances,  they  are  prepared  to  say  that  the  court  is  wrong 
in  its  exposition  of  the  law,  the  statute  has  given  them  that 
right. 

This  I  say  is  the  view  entertained  by  the  majority  of  the 
court  as  to  this  instruction,  but  to  which  I  am  unable  to  assent, 
believing  as  I  do,  that  the  jury  are  bound  to  receive  the  law  as 
expounded  by  the  court,  and  only  have  the  right  to  judge  of  its 
proper  application  to  the  facts  appearing  in  evidence.  This  pro- 
vision of  the  law  I  conceive  must  be  confined  to  the  law  relating 
to  and  creating  the  crime  itself,  as  announced  by  the  court, 
as  applicable  to  the  facts  proved.  But  I  deem  it  unnecessary 
upon  this  occasion  to  give  my  views  in  full,  but  shall  avail  my- 
self of  any  future  occasion  which  may  present  itself  for  that 
purpose. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded  for  a  new  trial  not  inconsistent  with  this  opinion. 

Judgment  reversed. 


William  D.  Vansant,  Appellant,  v.  Andrew  J.  Allmon 

et  at.,  Appellees. 

APPEAL  FROM  MARION. 

Under  a  general  prayer  for  relief,  a  court  may  modify  the  specific  prayer  of  a  bill, 
and  decree  a  sale  of  the  whole  instead  of  a  part  of  certain  premises  ;  with  or 
without  declaring  a  specific  lien. 

The  debt  is  a  principal  thing,  and  the  mortgage  is  only  an  incident,  and  the  assign- 
ment of  the  evidence  of  indebtedness  carries  the  mortgage  with  it.  The  mort- 
gage is  a  collateral  security  for  each  installment  of  indebtedness,  as  it  becomes 
due. 

A  creditor  by  note  and  mortgage  may  pursue  several  remedies,  until  his  debt  is 
satisfied. 

A  judgment  on  a  note  secured  by  mortgage,  which  remains  unsatisfied,  is  no  bar 
to  a  proceeding  to  foreclose;   or  the  two  suits  may  be  pending  at  the  same  time. 
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A  strict  foreclosure  of  a  mortgage  does  not  extinguish  the  debt,  unless  the  value 

of  the  land  is  equivalent  to  the  indebtedness. 
If  a  defeasance  in  the  usual  form  in  a  mortgage  deed  provides,  that  if  the  notes 

are  not  paid  as  they  become  due,  that  the  mortgage  is  forfeited  to  that  extent, 

the  holder  of  a  note  is  not  obliged  to  wait  for  the  whole  indebtedness  to  ripen, 

before  he  can  proceed  to  collect. 
A.  party  cannot  complain  of  an  error,  which  in  no  wise  affects  his  interest,  or 

which  makes  to  his  advantage. 
The  assignee  of  a  note  is  in  equity  regarded  as  the  purchaser  of  all  the  securities 

and  remedies  attached  to  it ;  and  may  pursue  them  at  his  discretion.     So  may 

the  assignees  in  succession,  of  separate  parts  of  the  same  debt. 

The  assignee  of  the  first  due  of  several  notes  secured  by  mortgage,  has  a  priority 
of  claim,  and  can  foreclose  and  sell.  The  holders  of  the  other  notes  can  redeem 
in  succession,  according  to  privilege. 

The  facts  of  this  case  are  sufficiently  stated  in  the  opinion  of 
Mr.  Justice  Breese. 

This  decree  was  pronounced  by  O'Melveny,  Judge. 

Haynie,  Willard  &  Parrish,  for  Appellant. 

S.  Bryan,  for  Appellees. 

Breese,  J.  Amos  Grable,  on  the  22nd  September,  1857, 
purchased  of  William  A.  Marshall,  certain  tracts  of  land  in 
Marion  county,  in  this  State,  and  received  a  conveyance  there- 
for, for  the  sum  of  five  thousand  six  hundred  and  seventy-nine 
dollars  and  ninety-nine  cents,  executing  his  four  several  notes 
therefor,  the  first  for  $1,200,  due  April  1, 1858  ;  the  second  for 
$1,573  T3o3(j,  due  April  1,  1859  ;  the  third  for  $1,493  T%%  due 
April  1,  1860,  and  the  last  for  $1,413  T3o3o,  due  April  1,  1861, 
and  executed  a  mortgage  on  the  land  to  secure  the  payment  of 
these  notes,  bearing  date  on  the  same  22nd  day  of  September, 
1857,  which  was  duly  recorded.  In  the  fall  of  1858,  Grable 
sold  and  conveyed  the  premises  to  William  D.  Vansant. 

Before  the  maturity  of  the  second  note  for  $1,573  T3o3o,  the 
first  having  been  fully  paid  by  Grable,  Marshall  assigned  it  to 
the  complainant,  Andrew  J.  Allmon,  and  not  being  paid  at 
maturity,  Allmon  filed  this  bill,  making  Grable,  Vansant  and 
Marshall,  defendants,  and  praying  that  on  a  final  hearing  a 
decree  may  be  entered  "  that  your  orator  have  a  specific  lien 
upon  the  aforesaid  premises,  for  the  amount  of  his  debt,  and 
that  unless  the  same  be  paid  by  a  short  day  to  be  fixed  by  the 
court,  the  premises,  or  so  much  thereof  as  may  be  necessary  to 
pay  your  orator,  be  sold,  subject  to  the  incumbrance  of  the  two 
of  the  said  four  promissory  notes  which  are  not  yet  due,  or  that 
your  honor  will  order  and  decree  that  a  part  of  the  premises 
aforesaid,  to  wit :  the  south-east  quarter  of  section  twenty-three 
aforesaid,  will  be  sold,  and  the  proceeds  applied  to  pay  your 
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orator's  debt,  and  the  remainder  of  the  said  premises  stand  as  a 
security  for  the  payment  of  the  two  promissory  notes  not  yet 
due,"  with  a  prayer  for  general  relief. 

The  defendants  were  duly  brought  in — a  decree  pro  confesso 
taken  against  Marshall  and  Grable,  and  an  answer  filed  by 
Vansant  under  oath — the  oath  not  being  waived,  and  the  cause 
heard  on  the  bill  and  answer ;  no  replication  being  put  in,  the 
answer  not  denying  any  of  the  allegations  of  the  bill  of  com- 
plaint, and  a  reference  to  the  master  to  compute  the  amount  due 
complainant  on  the  note.  The  master  reported  $1,611.87  due, 
and  the  court  thereupon  decreed  that  the  defendants  do  within 
thirty  days  pay  complainant  said  sum,  and  in  default  thereof 
the  master  in  chancery  sell  the  mortgaged  premises  in  the  bill 
described,  to  wit :  The  S.  \  of  Section  23,  and  the  N.  E.  £  of  the 
S.  E.  i  of  Section  22,  all  in  Township  2  North,  Range  2  East, 
subject  to  the  amount  of  the  other  notes  in  the  mortgage  speci- 
fied and  not  paid. 

From  this  decree  the  defendant  Vansant  appeals,  and  assigns 
for  error  :  1.  That  whilst  the  bill  prays  for  a  specific  lien  and 
a  sale  only  of  a  portion  of  the  mortgaged  premises,  and  subject 
to  the  notes  not  due,  the  decree  is  for  a  sale  of  the  entire  prem- 
ises, subject  to  the  amount  of  the  other  notes  when  due.  2. 
That  no  equitable  right  exists  under  a  bare  assignment  of  a 
note,  the  note  on  its  face  not  referring  to  any  mortgage,  and  no 
assignment  by  deed  of  the  note  and  mortgage.  3.  That  the 
remedy  at  law  is  complete,  and  was  enforced  as  appears  by  the 
pleadings,  the  complainant  having  a  judgment  at  law  against  the 
maker  of  the  note.  4.  That  the  covenant  of  defeasance  in  the 
mortgage  deed,  in  its  terms  postpones  the  remedy  by  foreclosure 
and  sale,  until  the  last  note  becomes  due.  5.  The  decree  com- 
pels a  sale  for  payment  of  part  of  the  debt,  subject  to  the  out- 
standing notes,  while  the  holders  of  those  notes  are  not  parties 
to  the  bill.  6.  The  decree  orders  and  directs  that  the  defend- 
ants shall  pay  the  amount  found  due  by  the  master,  or  a  sale 
had. 

The  defeasance  in  the  deed  is  as  follows :  "  Provided  always, 
and  these  presents  are  upon  this  express  condition,  that  if  the 
said  party  of  the  first  part,  his  heirs,  executors  or  administrators, 
shall  well  and  truly  pay?  or  cause  to  be  paid,  to  the  said  party  of 
the  second  part,  his  heirs,  executors,  administrators  or  assigns, 
the  aforesaid  sum  of  money,  with  the  interest  thereon  at  the 
time  and  in  the  manner  specified  in  the  above  mentioned  notes, 
according  to  the  true  intent  and  meaning  thereof,  then  and  in 
that  case  these  presents  shall  be  void,  otherwise  to  remain  in  full 
force." 

We  do  not  consider  any  of  the  errors  well  assigned.     It  was 
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entirely  competent  for  the  court  under  the  general  prayer  of  the 
bill,  to  modify  the  specific  prayer,  and  instead  of  decreeing  a 
specific  lien  on  a  portion  of  the  premises  which  might  possibly 
cut  off  the  right  to  redeem,  to  decree  a  sale  of  the  whole,  with- 
out any  reservation  of  the  rights  of  the  holders  of  the  notes  not 
due.  That  the  court  decreed  a  sale  subject  to  those  rights,  is  a 
matter  to  which  the  complainant  in  the  bill  might  well  object, 
but  as  it  is  for  the  defendant's  advantage  and  benefit,  he  cannot 
be  allowed  to  question  it. 

It  is  a  well  settled  and  familiar  principle,  that  the  debt  is  the 
principal  thing,  and  the  mortgage  only  an  incident — a  mere 
security  for  the  payment  of  the  debt,  and  therefore,  an  assign- 
ment of  the  note  or  evidence  of  indebtedness,  carries  with  it  the 
mortgage.  Lucas  et  al.  v.  Harris,  20  111.  R.  169.  This  being  so, 
it  is  wholly  unnecessary  that  the  note  on  its  face  should  refer  to 
the  mortgage,  or  that  there  should  be  any  assignment  by  deed  of 
the  note  or  mortgage.  A  release  of  a  debt  secured  by  mort- 
gage, need  not  be  under  seal.  Ryan  v.  Dunlap,  17  111.  R.  40. 
The  mortgage  is  a  collateral  security  for  each  note  as  it  may 
become  due. 

Upon  the  other  point,  we  understand  that  a  creditor  by  note 
and  mortgage  has  several  remedies,  either  and  all  of  which  he 
may  pursue  until  his  debt  is  satisfied.  He  may  bring  his  action 
upon  the  note ;  or  put  himself  in  possession  of  the  rents  and 
profits  by  an  ejectment  after  condition  broken,  or,  if  the  mort- 
gage be  recorded,  proceed  by  scire  facias  on  the  record  and  ob- 
tain a  judgment  to  sell  the  land  ;  or  he  may  file  his  bill  in  chan- 
cery for  a  strict  foreclosure  of  the  equity  of  redemption,  which 
courts  will  allow  under  a  proper  state  of  circumstances,  or  file 
a  bill  for  foreclosure  and  sale,  which  is  the  usual  practice  in  this 
State.  If  the  creditor  obtains  judgment  on  the  note,  a  sale  of  the 
land  under  the  execution  is  a  sale  only  of  the  equity  of  redemption, 
and  the  money  raised  by  the  sale  is  satisfaction  of  the  mortgage 
pro  tanto,  and  he  may  have  ejectment  against  the  purchaser  upon 
the  mortgage,  if  he  does  not  himself  become  the  purchaser  if 
the  mortgage,  is  not  fully  satisfied.  A  judgment  on  the  note, 
without  satisfaction  is  no  bar  to  a  proceeding  in  equity  to  fore- ' 
close,  and  the  two  suits  may  be  pending  at  the  same  time.  Jones 
v.  Conde  and  Wife,  6  Johns.  Ch.  77  ;  Booth  v.  Booth,  2  Atk. 
343  ;  Perry  v.  Barker,  13  Vesey,  Jr.  205  ;  Dunkley  v.  Van 
Buren,  3  Johns.  Ch.  330.  Upon  a  strict  foreclosure,  if  the  value 
of  the  land  be  equal  to  the  debt,  the  debt  is  considered  as  sat- 
isfied, but  it  does  not  operate  as  an  extinguishment  of  the  debt 
unless  the  land  is  of  equal  value.  It  is,  not  unfrequently,  a  mat- 
ter of  agreement  between  the  mortgagor  and  mortgagee,  the 
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land  being  about  equal  to  the  debt,  that  there  shall  be  a  strict 
foreclosure,  in  which  case,  no  equity  of  redemption  remains. 

As  to  the  fourth  error  assigned,  counsel  have  misunderstood 
the  character  of  the  defeasance  and  its  terms.  It  is  in  the  usual 
form,  and  is  an  express  covenant,  that  if  the  notes  are  not  paid 
as  they  become  due,  the  mortgage  is  forfeited  to  that  extent.  It 
is  not  claimed  that  the  whole  debt  became  due,  nor  is  this  pro- 
ceeding for  anything  more  than  the  note  due.  There  can  be  no 
fair  pretense  under  the  terms  of  this  defeasance  that  the  creditor 
was  to  wait  until  the  last  note  became  due. 

The  fifth  error,  if  it  be  one,  cannot  operate  to  the  injury  of 
the  plaintiff  here.  If  the  rights  of  persons,  not  parties  to  the 
bill,  are  protected  by  the  decree,  so  that  the  defendant  is  not 
injured  thereby,  he  cannot  complain.  But  it  is  presumable  that 
Marshall,  to  whom  the  notes  not  due,  were  given,  continued  to 
hold  them,  as  there  is  no  suggestion  that  he  had  parted  with 
them,  and  he  is  one  of  the  defendants  to  the  bill. 

As  to  the  sixth  and  last  error,  the  court,  in  pronouncing  the 
decree,  directed  that  if  the  defendants  did  not  pay  the  amount 
found  due,  by  the  day  named,  the  premises  should  be  sold,  sub- 
ject to  the  notes  not  due. 

Marshall,  under  no  circumstances  set  forth  in  the  proceedings, 
could  be  required  to  pay  a  sum  of  money  which  he  did  not  owe 
legally  or  equitably,  but  as  he  does  not  complain  of  it,  and  it  is 
for  the  benefit  of  the  plaintiff  here — certainly  not  to  his  injury — 
we  would  not  reverse  the  decree  on  that  account.  The  money 
is  due  to  the  complainant,  and  that  the  land  should  be  sold  sub- 
ject to  the  notes  not  due,  is  the  complainant's  prayer. 

The  real  question  in  the  case,  and  which  the  plaintiff  here 
desires  to  raise,  and  to  have  determined,  is,  as  to  the  right  of 
the  holder  of  one  of  a  series  of  notes  all  secured  by  one  and  the 
same  mortgage,  to  foreclose  and  sell  when  his  note  becomes 
due  ;  in  other  words,  whether  the  holder  of  the  note  first  due,  is 
entitled  to  priority  of  payment.  We  have  no  doubt  upon  the 
question,  although  decisions  of  respectable  courts  are  at  vari- 
ance. In  the  case  of  Donley  v.  Hays,  17  Serg.  and  RawJe,  400, 
it  was  held  by  a  divided  court  that  there  was  no  priority ;  that 
the  holders  of  the  notes  were  to  come  in  each  one  for  his  equal 
proportion,  and  no  more.  Gibson,  Chief  Justice,  was  of  a  dif 
ferent  opinion.  He  said,  as  we  say,  the  debt  was  the  principal 
and  the  mortgage  an  accessory ;  consequently,  the  assignment 
of  a  particular  part  of  the  debt,  was  an  assignment  of  the 
mortgage,  not  pro  rata,  but  pro  tanto. 

The  assignee  of  a  note  must  be  regarded,  at  least  in  equity, 
as  a  purchaser  for  a  valuable  consideration^  of  all  the  securities 
the  assignor  had  for  the  particular  debt,  and  of  all  his  remedies, 
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with  the  right  to  use  them  as  he  may  think  proper,  and  as  fully 
and  beneficially  as  the  assignor  himself  might,  or  could,  use 
them.  This  rule  holds  among  assignees  in  succession  of  sepa- 
rate parts  of  the  same  debt. 

In  Alabama  (  Collum  v.  Erwin,  4  Ala.  452,)  it  was  held  that 
the  assignment  of  any  one  of  the  notes  mentioned  in  the  mort- 
gage, carried  with  it,  pro  tanto,  the  mortgage,  and  should  first 
be  satisfied  out  of  the  mortgaged  property. 

In  Ohio,  (Bank  of  U.  S.  v.  Covert,  13  Ohio,  240,)  the  court 
say,  where  a  mortgage  is  given  to  secure  money  payable  by 
installments,  it  obviously  should  be  applied  first  to  pay  the  notes 
first  due ;  for  the  obligation  to  pay  the  first  may  be  enforced 
against  the  property  before  any  default  in  later  payments. 

In  New  Hampshire,  (Hunt  v.  Stiles,  10  N.  H.  466,)  it  was 
held  where  but  one  of  the  notes  secured  by  mortgage  had  fallen 
due,  on  entry  to  foreclose,  that  the  mortgaged  property,  on  fore- 
closure, must  be  applied  first  in  payment  of  such  note. 

In  Indiana,  (State  Bank  v.  Tweedy,  8  Blackford,  447,)  it 
was  held  that  the  different  installments  in  a  mortgage,  when 
secured  by  corresponding  notes,  may  be  regarded  as  so  many 
successive  mortgages,  each  having  priority  according  to  its  time 
of  becoming  payable. 

This  court,  in  Sarg-eant  v.  Hovj  et  al.,  21  111.  R.  148,  say, 
"  there  can  be  no  question  of  the  right  of  the  payee  or  assignee  to 
foreclose  a  mortgage  given  to  secure  the  payment  of  several  sums 
falling  due  at  different  times,  when  default  shall  be  made  in  the 
payment  of  those  first  maturing.  And  as  the  complainant,  by  the 
assignment  of  these  notes,  (to  him,)  has  succeeded  to  all  the 
rights  which  the  payee  held  under  them,  it  follows  that  he  has 
a  right,  upon  the  maturity  of  these  notes,  and  a  default  in  their 
payment,  to  insist  upon  a  sale  of  all  or  so  much  of  the  trust 
property  as  may  be  necessary  for  their  payment."  In  this  case, 
the  notes  in  the  hands  of  complainant  were  part  of  a  series  of 
notes,  secured  by  a  deed  of  trust  on  the  same  property. 

We  hold  then,  that  the  assignee  of  the  note  first  due,  where 
several  notes  are  given,  secured  by  mortgage,  is  entitled  to  sat- 
isfaction out  of  the  mortgaged  property — that  he  has  a  priority, 
and  can  foreclose  and  sell  to  satisfy  his  claim.  The  holders  of 
the  other  notes  can  redeem  in  succession,  according  to  their 
priority,  as  they  become  due. 

We  discover  no  error  in  the  decree  injurious  to  the  plaintiff 
here,  and  accordingly  affirm  it,  with  this  direction  to  the  master 
on  selling,  to  offer  the  tracts  separately  in  such  subdivisions  as 
may  be  most  likely  to  fetch  a  reasonable  price. 

Decree  affirmed. 
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Jefferson  Chaffin,  Plaintiff  in   Error,  v.  The  Heirs  of 
James  Kimball,  Defendants  in  Error. 

ERROR  TO  MARION. 

The  allegations  and  proofs  in  a  proceeding  in  chancery,  must  correspond. 

Before  a  decree  can  pass  against  an  infant,  full  proof  to  support  it   should  be 

preserved  in  the  record. 
The  answer  of  a  guardian  ad  litem,  although  it  should  admit  that  the  charges  in 

the  bill  are  true,  will  not  sustain  a  decree  against  an  infant,  but  full  proof  should 

be  made  in  its  support. 
A  default,  or  a  decree  pro  confesso,  should  not  be  entered  against  an  infant. 

This  was  a  bill  in  chancery  filed  by  Kimball  (now  deceased) 
against  Elias  Chaffin  and  Jefferson  Chaffin  (Elias  now  deceased), 
praying  that  a  commissioner  be  appointed  to  convey  S.  W.  £  of 
N.  E.  i  Sec.  7,  Town.  2  N.,  R.  2  E.,  in  Marion  county,  containing 
forty  acres. 

Bill  shows  that  complainant  had  some  improvements  on  said 
tract  of  land,  and  that  afterwards  one  Randall  entered  it  from 
Government,  and  afterwards  sold  it  to  Clark  Vermillion,  who 
sold  it  to  Elias  Chaffin  in  1846,  the  latter  paying  for  it  with  his 
own  goods  and  chattels,  but  the  deed  was,  by  Elias  Chaffin' s 
order,  made  to  Jefferson  Chaffin,  a  minor,  and  son  of  Elias. 

Bill  further  charges  that  Kimball  had  (at  the  time  of  filing 
his  bill)  a  bona  fide  debt  due  from  Elias  Chaffin,  on  which 
judgment  had  been  rendered  by  George  E.  Lester,  a  justice  of 
the  peace,  and  makes  an  exhibit  of  transcript,  etc.,  showing 
judgment  against  Elias  Chaffin,  John  Myers  and  Peter  Myers, 
for  $68.45,  on  the  12th  of  January,  1847.  That  on  the  8th  of 
February,  1847,  Elias  Chaffin  sold  said  land  to  (Kimball) 
complainant,  as  per  a  certain  writing  obligatory,  made  exhibit 
of  by  bill,  for  $60.  Bill  prays  summons,  and  that  defendants 
answer  under  oath,  and  prays  that  a  commissioner  be  appointed 
to  make  a  deed  to  Kimball  for  said  lands  so  purchased,  etc. 

With  the  bill  is  filed  an  exhibit,  showing  a  parol  contract  for 
sale  of  said  lands  by  Elias  Chaffin  to  Kimball,  for  $60,  to  be 
paid  as  follows  :  "  The  debt  I  owe  to  Kimball  is  to  be  deducted 
from  said  $60,  the  balance  to  be  paid  as  soon  as  I  (E.  Chaffin) 
can  get  authority,  etc.,  to  make  deed." 
Contract  dated  8th  February,  1847. 

Transcript  of  judgment  from  G.  E.  Lester,  justice  of  the 
peace,  in  favor  of  Kimball,  against  Elias  Chaffin,  John  Myers 
and  Peter  Myers,  for  $68.45. 

Summons  against  defendants,  dated  26th  February,  1847,  and 
returned  served,  etc. 
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Deed  from  Clark  Vermillion  to  Jefferson  Chaffin  for  the  above 
land,  dated  24th  December,  1846.  Consideration :  one  hundred 
dollars  to  him  paid.  Warranted,  etc.  Acknowledged  in  due 
form  before  George  E.  Lester,  justice  of  the  peace.  Filed  for 
record,  24th  December,  1846. 

On  8th  March,  T.  F.  Houts  appointed  guardian  ad  litem  for 
minor. 

Files  his  answer  in  usual  form. 

On  9th  March,  rule  entered  that  minor  have,  guardian  ad 
litem  appointed,  and  that  he  and  Elias  Chaffin  answer  by 
to-morrow  morning ;  defendant  Elias  in  default  (the  order  or 
decree  being  on  the  9th),  ordered  that  the  bill  be  taken  for 
confessed  as  to  them,  and  decree  that  U.  Mills  be  appointed 
commissioner  to  make  deed  as  prayed,  from  said  minor  to  said 
Kimball. 


Haynie  &  Parrish,  for  Plaintiff  in  Error. 


U.  Mills,  for  Defendants  in  Error. 

Breese,  J.  This  case  has  nothing  to  stand  upon,  and  the 
decree  rendered  in  it  must  be  reversed,  and  the  bill  dismissed. 
In  the  first  place,  no  sufficient  case  is  made  out  by  the  bill. 
In  the  second  place,  no  proof  is  offered  to  sustain  such  facts  as 
are  stated  in  the  bill.  In  the  third  place,  a  decree  pro  confesso 
is  taken  against  the  principal  defendant,  then  a  minor,  without 
the  slightest  proof  against  him.  In  the  fourth  place,  a  total 
absence  of  all  equity  on  the  part  of  the  complainant  as  against 
the  minor  defendant,  the  plaintiff  in  error  here.  And  lastly, 
the  case  as  made  by  the  bill,  and  as  made  out  by  the  proofs, 
such  as  they  are,  do  not  correspond.  We  are  at  a  loss  to  per- 
ceive any  grounds  on  which  the  decree  can  be  sustained.  To  be 
more  particular.  The  bill  alleges  a  sale  of  the  land  by  one 
Clark  Vermillion,  to  Elias  Chaffin,  the  adult  defendant,  and  pay- 
ment for  the  same  by  him  out  of  his  own  goods,  etc.  The  deed 
from  Vermillion  is  made  an  exhibit,  and  shows  a  sale  of  the  land 
to  Jefferson  Chaffin,  for  the  consideration  of  one  hundred  dollars 
paid  by  him.  The  bill  alleges  that  Jefferson  Chaffin  was  a  minor 
son  of  Elias  Chaffin,  of  which  there  is  no  proof.  There  is  .no 
proof  that  Elias  Chaffin  directed  Vermillion  to  make  the  deed  to 
Jefferson  Chaffin,  as  alleged  in  the  bill.  The  bill  also  alleges  that 
Elias  Chaffin  sold  the  land  to  the  complainant,  Kimball,  by  his 
"  writing  obligatory,"  which  is  referred  to  as  an  exhibit,  and  is 
found  to  be  a  parol  agreement  simply. 

The  case  not  being  made  out  by  the  proofs,  as  stated  in  the 
bill  of  complaint,  a  decree  cannot  be  had,  no  matter  how  favor- 
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able  the  case  may  be  for  the  complainant.  Rowan  v.  Bowles 
et  ah,  21  111.  R.  17. 

But  we  think  no  case  is  made  out  against  the  plaintiff  in  error. 
It  is  a  well  settled  principle  often  recognized  by  this  court,  that 
before  a  decree  can  pass  against  an  infant  defendant  in  chancery, 
full  proof  must  be  made  against  him,  and  that  proof  preserved 
in  the  record  or  decree.  No  presumption  can  be  indulged,  that 
proof  was  made  against  the  infant  defendant,  unless  it  is  shown 
by  the  record.  The  answer  of  a  guardian  ad  litem,  admitting 
the  truth  of  the  charges  in  the  bill,  cannot  affect  the  infant's 
rights,  but  with  respect  to  him  all  the  allegations  must  be  proved 
with  the  same  strictness  as  if  the  answer  had  interposed  a  direct 
and  positive  denial  of  their  truth,  nor  can  a  default  or  a  decree 
pro  confesso  be  entered  against  an  infant.  McClay  el  al.  v. 
Norris,  4  Gilman,  370 ;  Cochran  v.  McDowell,  15  111.  R.  10  ; 
Greenough  v.  Taylor,  17  ib.  602 :  Tuttle  v.  Garrett,  16  ib. 
354  ;  Hitt  v.  Ormsbee,  12  ib.  169  ;  Masterson  v.  Wiswould,  18 
ib.  49 ;  Reavis  8f  Reavis  v.  Fielden,  ib.  77. 

There  is  an  entire  absence  of  proof  to  charge  the  infant 
defendant  in  this  case,  and  the  decree  should  be  reversed  for 
that  reason. 

But  there  is  another  ground,  going  to  the  whole  merits  of  the 
case,  which  must  bar  a  decree  for  complainant.  The  bill  is  filed, 
not  to  subject  the  land  to  the  payment  of  the  judgment  in  favor 
of  Kimball  v.  Elias  Chaffin  on  the  justice's  docket,  but  it  is 
filed  by  one  pretending  to  be  a  purchaser  of  the  land  from  a 
party  not  the  legal  owner,  and  for  a  conveyance  of  the  land 
under  such  purchase. 

The  facts  show,  that  the  judgment  against  Elias  Chaffin  was 
rendered  January  12th,  1847,  and  the  contract  executed  by 
him  to  convey  the  land  to  Kimball,  is  dated  February  8,  1847. 
The  deed  of  the  land  from  Vermillion  to  Jefferson  Chaffin  is 
dated  and  filed  for  record  December  24,  1846,  and  was  notice 
to  Kimball  that  the  legal  title  was  not  in  Elias  but  in  Jefferson 
Chaffin,  and  that  the  consideration  for  the  deed  moved  from 
Jefferson.  The  contract  given  by  Elias  Chaffin  to  Kimball  of 
the  8th  of  February,  1847,  stipulates,  that  the  balance  of  the 
purchase  money,  after  taking  out  his  debt  due  to  Kimball,  is  not 
to  be  paid  by  Kimball  until  he,  Elias  Chaffin,  can  obtain  authority 
from  the  Circuit  Court,  empowering  him  to  convey  the  land  and 
make  a  good  warranty  deed  and  deliver  it  to  Kimball,  and 
application  for  authority  was  to  be  made  to  the  next  term  of  the 
Circuit  Court. 

There  is  no  evidence  that  the  balance  of  the  purchase  money 
has  been  paid  to  Elias,  or  that  application  was  made  to  the 
Circuit  Court  for  authority  to  sell  and  convey  land,  not  the 
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property  of  the  applicant,  and  it  is  very  questionable  if  the 
Circuit  Court  would  have  entertained  a  bill  for  such  purpose. 

If  the  complainant  bases  his  claim  on  the  fact  that  he  is  a 
purchaser  for  a  valuable  consideration,  he  must  not  only  show 
that  he  has  paid  the  consideration,  but  that  at  the  time  of  pur- 
chase, he  had  no  notice  of  any  adverse  claim.  Though  it  may 
be,  that  the  deed  to  the  son,  was  a  voluntary  settlement  on  the 
part  of  Elias,  upon  him,  of  the  land,  still  it  ought  to  prevail 
against  a  subsequent  purchaser  with  full  notice  of  the  fact. 
This  seems  to  be  the  better  view  of  a  subject  much  discussed. 
Sterry  v.  Arden,  1  Johns.  Ch.  269 ;  Atherly  on  Marriage  and 
Family  Settlements,  178—198. 

But  we  do  not  think  the  facts  show  that  this  transaction  is  in 
the  nature  of  a  voluntary  conveyance  from  a  father  to  his  infant 
son.  There  is  no  proof  whatever,  connecting  Elias  Chaffin  with 
the  purchase  of  the  land,  or  the  payment  of  the  purchase  money. 
The  deed  admits  the  purchase  money,  as  coming  from  Jefferson 
Chaffin,  and  there  is  no  proof  to  gainsay  or  contradict  the 
recital  in  the  deed. 

The  whole  case  seems  barren  of  any  fact  to  raise  an  equity 
in  favor  of  complainant,  and  accordingly  we  reverse  the  decree 
and  dismiss  the  bill. 

Decree  reversed. 


Ferdinand  Lear,  Plaintiff  in  Error,  v.  Pierre  Chouteau, 
Jr.,  James  Harrison  and  Felix  Valle,  Defendants  in 
Error. 

ERROR  TO  ST.  CLAIR. 

A  resulting  trust  can  only  arise  from  the  fact,  that  a  purchase  is  made  in  the  name 

of  one,  while  the  purchase  money  belongs  to  another. 
The  Statute  of  Frauds  in  reference  to  parol  contracts  for  the  sale  of  lands,  if  relied 

on  as  a  defense,  must  be  pleaded,  otherwise  it  will  be  held  to  be  waived. 

A  court  of  equity  will  not  decree  the  specific  performance  of  every  contract, 
although  fairly  and  even  understandingly  made. 

In  order  to  induce  a  court  of  equity  to  enforce  specifically  a  contract,  it  must  be 
founded  on  a  good  consideration — it  must  be  reasonable,  fair  and  just. 

This  was  a  bill  in  chancery,  filed  by  the  defendants  in  error 
to  compel  a  conveyance  to  them  of  certain  coal  and  coal  lands, 
and  certain  privileges  connected  therewith,  purchased  by  the 
plaintiff  in  error,  defendant  below,  as  alleged  by  the  said  com- 
plainants, as  trustee  for  them  and  for  their  use. 

David  W.  Hill,  one  of  the  attorneys  for  complainants,  tes- 
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tified,  that  he  took  down  the  notes  from  which  exhibit  A  was 
drawn  by  B.  A.  Hill,  from  the  directions  and  statements  of 
Charles  P.  Chouteau  and  the  defendant,  when  together  in  his 
office.  He  read  over  exhibit  A  to  Lear,  and  said  he  believed 
it  embodied  the  whole  agreement  and  all  that  was  necessary ; 
Lear  said  he  believed  it  did.  Defendant  was  slightly  deaf. 
This  witness  states  that  at  the  time  when  the  agreement  (exhibit 
A,)  was  drawn,  "  defendant  expressly  desired  that  some  time 
should  be  limited  in  it,  in  which  he  should  be  required  to  com- 
mence operations,  and  they  fixed  upon  a  month ;  that  is  to  say, 
this  is  what  I  understood  as  Lear's  wish  at  the  time." 

This  agreement  (exhibit  A,)  contained  a  clause  that  it 
"  should  not  take  effect  until  after  one  month's  notice  given  to 
said  Lear,  by  Chouteau,  Harrison  and  Valle  to  that  effect,  unless 
the  parties  should  mutually  consent  to  a  shorter  time  for  the 
commencement  of  operations." 

The  agreement  was  never  signed  by  Lear.  The  remaining 
essential  facts  of  the  case  will  be  found  in  the  opinion. 

The  cause  was  tried  by  Underwood,  Judge. 

Koerner  &  Niles,  John  M.  Krum,  and  E.  W.  Decker,  for 
Plaintiff  in  Error. 

G.  Trumbull,  for  Defendants  in  Error. 

Caton,  C.  J.  There  is  no  pretense  for  a  resulting  trust  in 
this  case.  The  interests  in  the  lands  in  controversy  were  pur- 
chased by  Lear  not  for  cash  down,  but  on  time,  to  be  paid  for  as 
the  coal  should  be  taken  out,  and  Lear  gave  his  personal  obliga- 
tions for  the  payment  of  the  purchase  money,  and  took  whatever 
title  was  taken  to  himself.  The  agreement  under  which  these 
purchases  were  made  could  not  create  a  resulting  trust,  which 
can  alone  arise  from  the  fact,  that  a  purchase  is  made  in  the 
name  of  one,  while  the  purchase  money  belongs  to  another. 
Here  no  part  of  the  purchase  money  has  been  paid,  and  hence  it 
is  impossible  that  a  resulting  trust  could  arise. 

The  subject  matter  of  this  controversy  is  coal  in  lands,  with 
the  right  to  take  and  remove  it  therefrom.  This  is  an  interest 
in  lands,  and  by  the  statute  of  frauds  all  contracts  concerning  it 
are  required  to  be  in  writing,  in  order  to  be  binding  on  the  par 
ties,  yet  the  well  settled  rules  of  both  law  and  equity  require 
that  those  who  would  avoid  the  obligations  of  such  parol  con- 
tracts by  reason  of  the  statute,  must  set  up  the  statute  by  way 
of  defense,  or  rely  upon  it  by  pleading  in  some  way,  and  if  they 
will  not  do  this,  they  thereby  impliedly  waive  the  objection,  that 
the  contract  was  not  in  writing.     Here  the  defendant  has  not 
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relied  upon  the  statute  in  his  answer,  and  it  is  now  too  late  for 
him  to  say  that  it  was  not  in  writing.  We  must  now  consider 
this  case  as  if  no  such  statute  existed. 

We  shall  assume,  for  the  purposes  of  this  decision,  that  the 
testimony  of  Mr.  Hill  shows  that  Lear  assented  to  the  paper 
exhibit  A,  as  containing  the  terms  of  the  agreement  between 
the  parties  under  which  these  lands  were  purchased,  and  for 
which  he  agreed  to  assign  the  contracts  to  the  complainants, 
while  we  confess  that  we  are  by  no  means  satisfied  that  such 
admission  was  understanding^  made,  or  that  Mr.  Lear  fully  under- 
stood the  effect  of  the  paper.  But  we  shall  place  our  decision 
upon  the  terms  and  provisions  of  the  paper  as  exhibited.  It 
shows  such  an  agreement  as  no  court  of  chancery  ever  ought 
to  enforce  specifically,  even  though  the  defendant  agreed  to  all 
its  terms.  It  is  not  every  contract,  although  fairly  and  even 
understanding^  made,  which  a  court  of  chancery  will  decree  to 
be  specifically  performed.  Shall  we  compel  Lear  to  assign  these 
purchases  for  the  consideration  of  the  covenants  and  obliga- 
tions which  the  complainants  propose  to  assume  by  the  execution 
of  this  paper  ?  It  is  a  paper  by  which  Lear  agrees  to  superin- 
tend the  opening  and  working  these  mines  and  to  devote  all  his 
time  thereto,  for  which  services  the  complainants  are  to  pay  him 
seventy  dollars  per  month  till  the  mines  are  open,  and  after  that, 
two  mills  per  bushel  for  the  coal  which  shall  be  taken  out  and 
marketed.  Even  if  the  contract  stopped  here,  we  cannot  say 
that  it  should  be  specifically  performed.  This  contract  makes 
no  provision  for  the  payment  of  the  purchase  money.  By  the 
original  contracts  to  be  assigned  by  Lear  to  the  complainants, 
Lear  had  bound  himself  in  personal  covenants  to  pay  fifteen 
dollars  per  acre  for  all  the  coal  in  all  these  lands,  and  this  paper 
leaves  him  still  obliged  to  pay  this  rent  or  purchase  money. 
Was  such  the  intention  of  the  parties  ?  Did  Lear  intend  to  bind 
himself  still  to  pay  this  money  ?  Probably  not,  although  such 
is  the  effect  of  the  papers  which  we  are  called  upon  to  compel 
him  to  execute.  But  the  last  clause  in  this  exhibit  'A,'  leaves 
it  without  the  least  particle  of  value  to  Lear,  and  places  him 
entirely  at  the  mercy  of  the  complainants.  It  is  this :  "  This 
agreement  is  not  to  take  effect  until  after  one  month  notice 
given  to  said  Lear  by  Chouteau,  Harrison  &  Valle  to  that  effect, 
unless  the  parties  hereto  shall  mutually  consent  to  a  shorter 
time  for  the  beginning  of  operations."  Here  then  the  contract 
which  constitutes  the  sole  consideration  for  these  assignments  is 
to  remain  a  dead  letter,  till  the  complainants  choose  to  impart 
to  it  vitality  by  giving  the  notice  specified.  Till  then,  it  is  not 
to  take  effect ;  it  is  to  have  no  existence  ;  it  is  as  if  it  had  never 
been  written,  except  that  Lear  is  forever  bound  to  hold  himself 
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in  readiness  on  one  month's  notice  to  enter  into  the  service  of 
the  complainants  on  the  terms  specified.  Of  what  worth  is  such 
a  paper  to  Lear — what  consideration  is  it  for  the  assignment  of 
these  purchases,  which  had  cost  him,  no  doubt,  considerable 
labor  and  scientific  skill  as  a  collier,  as  the  case  shows,  and  also 
for  which  he  had  executed  his  obligations  amounting  in  the 
aggregate  to  a  very  large  sum  ?  Nothing  ;  absolutely  nothing, 
and  even  worse  than  nothing,  for  by  it  his  hands  would  be  tied 
up  so  that  he  could  not  engage  in  other  enterprises  of  a  perma- 
nent character,  but  must  ever  stand  with  his  hands  folded,  await- 
ing the  pleasure  of  these  gentlemen.  In  such  a  contract  as  this 
there  is  neither  reciprocity,  fairness  nor  good  conscience,  and  if 
the  defendant  was  simple  enough  to  consent  to  such  an  agree- 
ment, a  court  of  equity  will  not  compel  him  to  execute  it  specifi- 
cally, but  leave  the  parties  to  their  remedies  at  law,  which  has 
no  conscience  and  knows  no  mercy.  In  order  to  induce  a  court 
of  equity  to  enforce  specifically  a  contract,  it  must  be  founded 
on  a  good  consideration,  it  must  be  reasonable,  fair  and  just.  If 
its  terms  are  such  as  our  sense  of  justice  revolts  at,  this  court 
will  not  enforce  it,  though  admitted  to  be  binding  at  law.  Such 
is  the  character  of  this  agreement — there  is  not  one  reciprocal 
feature  in  it.  Lear  is  required  to  perform  everything  on  his 
part,  and  binds  himself  to  the  performance  of  future  acts  uncon- 
ditionally, while  the  complainants  are  absolutely  bound  to  noth- 
ing. Some  men  delight  in  holding  all  the  strings  in  their  own 
hands — holding  others  entirely  at  their  mercy,  that  they  may 
make  a  merit  of  justice  and  call  it  generosity,  or  crush  down 
their  victim  with  a  heavy  hand  and  plead  the  letter  of  the  bond 
for  a  justification.  Such  traits  of  character  and  such  transac- 
tions are  as  abhorrent  to  equity  as  they  are  detestable  to  the. 
common  appreciation  of  mankind,  and  will  look  in  vain  for 
favor  at  the  hands  of  this  court.  We  will  not  say  that  these 
complainants  are  fully  obnoxious  to  this  censure,  but  this  transac- 
tion looks  very  like  it  if  they  fully  comprehend  the  scope  of  the 
agreement  which  they  propose  to  give  the  defendant,  and  the 
position  in  which  they  are  seeking  to  place  him. 
The  decree  is  reversed,  and  the  bill  dismissed. 

Decree  reversed. 
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James  D.  Loyd  et  al,  Appellants,  v.  William  L.  Malone 

et  al,  Appellees. 

APPEAL  FROM  HAMILTON. 

An  infant  who  is  aggrieved  by  the  decree  of  a  court  of  chancery,  may  file  an 
original  bill  for  redress,  and  is  not  bound  to  proceed  by  way  of  rehearing  or 
bill  of  review. 

The  commissioners  appointed  to  set  off  a  widow's  dower,  have  no  authority  to 
make  a  partition  of  the  land  among  the  parties  entitled  thereto. 

They  must  be  sworn,  and  the  statement  of  that  fact  and  the  oath  they  took,  should 

accompany  their  report. 
A  report  made  by  others  than  the  commissioners  appointed  by  the  court,  is  void. 

Applications  by  a  guardian  for  the  sale  of  his  ward's  real  estate,  must  be  made  in 
the  county  where  the  ward  resides,  although  the  estate  may  lie  in  a  different 
county,  and  should  state  affirmatively  such  residence. 

It  is  the  duty  of  the  court  to  appoint  a  guardian  ad  litem  to  protect  the  interests  of 

infant  suitors. 
An  agreement  between  parties  not  to  bid  against  one  another  at  a  public  sale,  will 

vitiate  the  sale. 

A  sale  by  a  guardian  of  his  ward's  land  will  not  be  sustained,  unless  it  is  shown 
that  it  was  necessary  for  the  infant's  education  and  support. 

A  guardian  must  follow  the  directions  of  the  probate  court ;  and  if,  on  an  order 
being  made,  he  finds  he  has  no  funds  in  his  hands,  he  may  then,  but  not  sooner, 
make  application  for  the  sale  of  his  ward's  land. 

This  case  was  tried  before  Beecher,  Judge.  The  facts  are 
stated  in  the  opinion. 

R.  S.  Nelson,  for  Appellants. 

Isham  N.  Haynie,  for  Appellees. 

Breese,  J.  The  scope  of  the  bill  in  this  case,  is,  to  impeach 
and  set  aside  an  order  of  the  Circuit  Court  of  Hamilton  county, 
directing  the  partition  and  sale  of  certain  lands,  the  property 
of  the  complainants,  who  are  infants. 

The  bill  charges  that  the  application  for  the  sale  of  the  lands, 
and  all  the  proceedings  anterior  thereto,  by  the  guardian,  were 
collusive  and  designed  to  injure  the  infants,  and  to  deprive  them 
of  their  inheritance,  and  that  no  necessity  existed  for  convert- 
ing their  land  into  money  for  their  support  and  education,  and 
that  the  guardian  was  actuated,  in  procuring  the  order  of  sale 
and  selling  the  land,  by  improper  motives  to  injure  them. 

On  the  argument  we  had  doubt,  and  much  of  it  was  directed 
to  this  point,  if  an  original  bill  could  be  filed  like  this,  attack- 
ing the  order  of  partition  and  sale,  and  a  decree  had,  to  set  it 
aside.     We  have  examined  the  question  fully,  and  are  well 
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satisfied  the  bill  can  be  maintained.  In  the  case  of  Richmond 
and  Wife  v.  Tayleur,  1  Peere  Williams,  734,  Lord  Chancellor 
Macclesfield  held,  that  where  an  infant  conceives  himself 
aggrieved  by  a  decree,  he  is  not  under  a  necessity  to  stay  till 
he  becomes  of  age  before  he  seeks  redress,  but  may  apply  for 
that  purpose  as  soon  as  he  thinks  fit ;  neither  is  he  bound  to 
proceed  by  way  of  rehearing  or  bill  of  review,  but  may  impeach 
the  former  decree  by  an  original  bill,  in  which  it  will  be  enough 
for  him  to  say  the  decree  was  obtained  by  fraud  and  collusion, 
or  that  no  day  was  given  him  to  show  cause  against  it ;  and  Mr. 
Cottingham,  his  Lordship's  secretary,  acquainted  the  court  that 
Mr.  Vernon,  in  case  of  an  erroneous  decree  against  an  infant, 
used  always  to  advise  the  bringing  of  an  original  bill  to  set  it 
aside,  but  in  such  bill  to  allege  specially  the  errors  in  the  former 
decree. 

To  the  same  effect  is  the  case  of  Loyd  v.  Munsell,  2  ib.  73, 
and  Sheldon  v.  Fortescue,  3  ib.  110,  although  these  cases 
allowed  it  on  the  ground  of  fraud.  So  in  Robinson  v.  Robinson, 
2  Vesey,  232,  Lord  Chancellor  Hardwicke,  on  a  bill  of  revivor 
by  the  present  plaintiff  to  revive  the  former  decree,  and  have 
the  benefit  thereof,  said,  they  could  not  controvert  the  decree  : 
that  there  have  been  cases  of  bills  in  nature  of  revivor,  to  carry 
on  a  former  decree,  when  the  court  sometimes,  though  but  sel- 
dom, have  said,  the  defendant  may  dispute  that  decree,  but 
never  that  the  plaintiff  might.  The  decree  has  determined  the 
question,  whether  it  was  then  debated  or  not :  and  the  court 
was  thereby  bound,  though  the  plaintiff  being  an  infant,  ivas  not. 
The  cause  therefore  stood  over,  with  liberty  to  the  plaintiff  to 
bring  an  original  bill,  or  take  such  method  to  bring  his  rights  in 
question  as  he  shall  be  advised. 

So  in  Mitford's  Pleadings,  113,  it  is  said,  where  an  improper 
decree  has  been  made  against  an  infant,  without  actual  fraud, 
it  ought  to  be  impeached  by  original  bill. 

In  New  York  (Davone  v.  Fanning,  4  Johnson's  Ch.  199,  and 
Murray  v.  Murray,  5  ib.  60,)  and  in  Kentucky,  (  Williams  v. 
Fowler,  2  J.  J.  Marshal,  405,  and  Edmonson  v.  Moseby's  Heirs, 
4  ib.  497,)  the  right  to  file  an  original  bill,  is  placed  on  the 
ground  of  fraud  in  the  original  decree.  So  in  Ohio,  in  the  case 
of  Mossie  v.  Matthew's  Ex'rs  and  Wallace,  12  Ohio,  351. 

We  are  inclined  to  go  to  the  extent  of  the  rulings  of  the 
English  courts,  and  not  confine  the  right  to  cases  where  fraud 
has  intervened  to  obtain  a  decree  against  infants.  The  rule  in 
Richmond  v.  Tayleur,  1  P.  Williams,  734,  and  recognized  by 
Mitford,  is  a  just  rule,  and  we  cannot  anticipate  any  evils  in  its 
application,  in  this  State,  to  cases  as  they  may  arise.     The 
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interests  of  infants  are  the  peculiar  care  of  courts,  and  if  their 
rights  have  been  outraged  and  disregarded  by  an  unfaithful 
guardian,  the  courts  should  not  be  slow  to  apply  a  remedy. 

The  record  in  this  case  shows  an  application,  under  sec.  31, 
ch.  34,  (Scates'  Comp.  156),  by  William  L.  Malone,  as  guardian 
of  the  infant  heirs  at  law  of  one  Sebron  Sneed,  deceased,  the 
oldest  of  whom  was  not  more  than  ten  years  of  age,  to  the 
Circuit  Court  of  Hamilton  county,  at  the  October  term,  1854, 
for  the  appointment  of  commissioners,  to  assign  and  set  off  to 
Sebra  Sneed,  now  Sebra  Loyd,  one  of  the  complainants,  her 
dower  in  an  eighty  acre  tract  of  land,  of  which  her  husband  died 
seized.  This  was  the  sole  object  of  the  petition,  and  no  defense 
being  made,  William  C.  Davis,  W.  L.  Lasater  and  Chester 
Carpenter,  were  appointed  commissioners,  not  only  to  set  off  the 
widow's  dower,  but  to  make  partition  of  the  land,  which  had  not 
been  prayed  for. 

At  the  May  term,  1855,  Chester  Carpenter  and  one  Joseph 
Upton,  styling  themselves  commissioners,  reported,  that  "  they 
find  the  lands  described  in  said  petition  for  dower  are  not  sus- 
ceptible of  partition  without  material  injury  to  those  interested 
in  the  same." 

Upon  the  coming  in  of  this  report,  the  guardian,  Malone,  pre- 
sented a  petition  to  the  court,  representing  that  his  wards  were 
of  tender  years,  and  that  he  had  applied  the  personal  estate  to 
their  support  and  education,  and  prayed  for  an  order  to  sell  the 
land  for  their  further  support  and  education.  Due  notice  of  his 
intention  to  present  this  petition  was  given  in  a  public  newspaper 
printed  in  the  county  of  Franklin. 

Without  proof  of  any  kind  whatever,  the  court  granted  the 
prayer  of  the  petition,  a  sale  ensued,  and  the  infants  were 
divested  of  their  inheritance. 

It  may  be  well  to  observe  here,  that  the  land,  thus  sold,  was 
the  homestead  of  the  deceased  Sneed,  and  his  family,  a  farm  of 
eighty  acres,  well  improved,  and  amply  sufficient,  from  the  rents, 
to  yield  a  yearly  income  of  one  hundred  dollars  at  least.  The 
personal  property  of  the  deceased,  with  a  sum  contributed  by 
the  widow,  paid  the  debts  of  the  intestate. 

The  original  bill  attacking  this  decree,  is  framed  on  the  advice 
of  Mr.  Vernon,  as  given  in  the  case  of  1  Peere  Williams,  before 
referred  to,  alleging  specially  the  errors  in  the  decree  assigning 
dower,  and  ordering  the  sale  of  the  land  for  the  support  and 
education  of  the  infants. 

The  statute  in  relation  to  dower  provides,  in  the  17th  section, 
(Scates'  Comp.  153),  that  "it  shall  be  the  duty  of  the  heir  at 
law  or  other  person  having  the  real  estate  of  freehold  or  inher- 
itance in  any  lands  or  estate  of  which  the  widow  is  entitled  to 
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dower,  to  lay  off  and  assign  such  dower  as  soon  as  practicable 
after  the  death  of  the  husband  of  such  widow." 

If  the  heir,  (by  sec.  18),  does  not,  within  one  month  next  after 
the  death  of  the  husband,  assign  and  set  over  to  the  widow,  to 
her  satisfaction,  her  dower,  then  she  may  sue  for  and  recover 
the  same,  by  filing  her  petition  in  chancery  (sec.  19)  in  the  Cir- 
cuit Court,  against  the  heirs,  and  proceed  as  therein  directed. 
By  section  24,  when  the  court  adjudges  that  the  widow  shall 
recover  dower,  it  shall  be  so  entered  of  record,  together  with  a 
description  of  the  land  out  of  which  she  is  to  be  endowed ;  and 
the  court  shall  thereupon  appoint  three  commissioners,  not  related 
to  the  parties,  and  disinterested,  each  of  whom  shall  take  an 
oath  fairly  and  impartially  to  allot  and  set  off  to  the  widow  her 
dower  out  of  the  lands  and  tenements  described  in  the  order  of 
the  court  for  that  purpose,  if  the  same  can  be  done  consistent 
with  the  interests  of  the  estate. 

Section  25  requires  them  to  set  off  the  dower  by  metes  and 
bounds,  according  to  quality  and  quantity  of  all  the  lands  de- 
scribed in  the  order  of  court,  with  this  important  proviso :  "  Pro- 
vided, The  widow  shall  have  the  homestead  or  dwelling  house 
of  the  husband  if  she  desire  it."  The  commissioners  are  to  make 
return  in  writing,  under  their  hands  and  seals,  to  the  court, 
which,  if  approved,  shall  vest  in  her  a  life  estate  in  the  lands  set 
off  to  her. 

By  section  28,  if  the  commissioners  aforesaid  shall  report  that 
the  land  is  not  susceptible  of  a  division  without  great  injury 
thereto,  a  jury  shall  be  impanneled  to  inquire  of  the  yearly  value 
of  the  dower,  and  shall  assess  the  same ;  and  the  court  shall 
thereupon  render  a  judgment  that  there  be  paid  to  such  widow, 
as  an  allowance  in  lieu  of  dower,  on  a  day  therein  named,  the  sum 
so  assessed  as  the  yearly  value  of  her  dower,  and  the  like  sum 
on  the  same  day  in  every  year  thereafter  during  her  natural  life. 

By  the  31st  section  it  is  provided,  that  guardians  of  heirs  of 
tender  age  "  may  also  petition  the  court  to  have  the  widow's 
dower  assigned,  which  shall  be  proceeded  in,  in  the  same  man- 
ner as  is  prescribed  in  other  cases." 

It  will  be  perceived  that  this  act  nowhere  provides,  on  an 
application  to  set  off  the  widow's  dower,  that  a  partition  of  the 
lands  shall  be  made  among  the  parties  entitled.  That  is  a  mat- 
ter for  future  consideration,  to  be  allowed  by  the  court  on  a 
proper  application  being  made.  All  the  commissioners  have  to 
do  is,  after  being  sworn  in  the  manner  prescribed,  to  go  upon 
the  land,  and  ascertain  by  examination  if  the  dower  can  be  set 
apart,  consistent  with  the  interests  of  the  estate.  If  it  can  be, 
they  mark  it  off  by  metes  and  bounds,  giving  to  the  widow 
the  homestead  or  dwelling  house,  if  she  desires  it.    If  it  cannot 
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be  set  apart  by  metes  and  bounds,  that  fact  must  be  reported  to 
the  court,  on  which  a  jury  will  be  impanneled  to  inquire  into 
the  yearly  value  of  the  dower,  which  becomes  a  lien  on  the 
land  during  the  life  of  the  widow.  In  this  way  all  the  rights 
of  the  widow  are  protected  and  preserved.  We  do  not  desire 
to  be  understood  as  determining  whether  dower  thus  assigned, 
frees  the  homestead  from  any  claim  the  widow  or  the  infant 
heirs  may  have  upon  it,  in  virtue  of  the  Homestead  Act.  That 
question  is  not  presented  by  this  record.  In  this  case,  it  will 
be  seen  the  commissioners  appointed  by  the  court  did  not  make 
the  report — one  only  reported,  Mr.  Carpenter,  with  one  Upton, 
a  stranger  to  the  record.  Nor  does  it  appear  they  were  sworn. 
That  fact,  with  the  oath  they  took,  should  accompany  the  report 
and  be  prefixed  to  it. 

This  report  of  the  commissioners  does  not  conform  to  the 
law,  nor  to  the  order  of  the  court  appointing  them,  nor  is  it 
made  by  the  persons  appointed  commissioners,  and  should  not 
have  been  received  by  the  court.  It  is  void  on  its  face.  But 
if  the  court  deemed  it  sufficient,  then  the  subsequent  action  of 
the  court  was  plain.  A  jury  should  have  been  impanneled  to 
inquire  into  the  yearly  value  of  the  dower.  Instead  of  that, 
the  court  at  the  same  term  entertained  the  petition  of  the  guar- 
dian of  the  infants  to  sell  the  land  for  their  support  and  educa- 
tion, without  any  regard  whatever  to  the  rights  of  the  widow. 
A  sale  was  ordered,  without  any  recognition  of  the  right  of  the 
widow  to  dower. 

This  order  was  erroneous  for  several  reasons.  In  the  first 
place,  the  residence  of  the  infants  is  not  stated.  The  tenth 
section  of  ch.  47,  title  Guardian  and  Ward,  (Scates'  Comp. 
552,)  provides,  that  applications  for  the  sale  of  the  real  estate 
of  a  ward,  shall  be  made  in  the  county  where  the  ward  shall 
reside,  although  the  estate  may  lie  in  a  different  county.  Hence 
the  necessity  of  stating  affirmatively,  that  the  wards  resided  in 
Hamilton  county.  An  inference  may  be  drawn  from  facts  in 
the  record,  that  they  were  then  (in  1855)  living  with  their 
mother  in  Jefferson  county. 

In  the  next  place,  no  guardian  ad  litem  was  appointed  to 
resist  the  application,  or  to  take  care  of  the  interests  of  the 
wards.  Neither  they,  nor  their  friends,  had  any  other  notice 
than  that  contained  in  a  newspaper  of  limited  circulation  pub- 
lished in  an  adjoining  county,  and  it  was  the  bounden  duty  of 
the  court  to  appoint  such  guardian  for  them.  In  the  next  place, 
no  proof  of  any  kind  was  furnished  the  court  by  the  guardian, 
of  a  necessity  to  sell  the  land  for  the  support  and  education  of 
the  wards,  and  no  proof  was  made,  or  allegation  even,  that  the 
guardian  had  appropriated  the  rents  and  profits  of  the  farm 
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sought  to  be  sold,  for  such  purposes,  and  no  proof  made  that 
the  court  of  probate  had  made  any  order  upon  the  guardian  to 
superintend  the  education  and  nurture  of  the  wards,  as  required 
by  the  ninth  section  of  the  above  cited  chapter.  There  is  proof 
in  the  record  going  to  show  that  the  guardian  had  not  expended 
a  dollar  in  their  support  and  education,  and  an  absence  of  any 
necessity  that  he  should  do  so,  as  they  were  supported  by  their 
step-father  in  his  family,  carefully  nurtured  and  educated, 
equally  as  well  as  other  children  in  their  neighborhood.  The 
court  does  not  find  in  the  decree  ordering  the  sale,  any  fact  to 
exist  to  justify  the  order.  It  seems  to  have  been  granted  as  a 
matter  of  course  because  it  was  applied  for.  Nor  is  there,  as 
we  have  before  said,  any  reservation  of  the  right  of  dower  of 
the  widow,  and  from  which  she  is  effectually  barred  by  the  sale, 
if  we  cannot  afford  relief  by  setting  aside  these  proceedings. 

At  the  sale,  Loyd,  the  step-father,  and  one  of  the  complain- 
ants here,  cautioned  the  bidders,  and  actually  forbid  the  sale, 
declaring  tbat  those  who  bought  would  buy  a  law  suit.  There 
is  proof,  also,  of  an  agreement  between  White,  the  purchaser, 
and  John  B.  Sneed,  who  now  owns  a  part  of  the  land  by  deed 
from  White,  not  to  bid  against  each  other  at  the  sale. 

Abel  Loyd  swears  that  "John  B.  Sneed,  one  of  the  defendants, 
said  he  wanted  ten  acres  of  the  land,  but  he  would  not  bid 
against  White  if  White  would  let  him  have  ten  acres  of  the 
land  at  cost ;  he  wanted  that  much,  as  it  was  close  to  him  and 
had  a  well  on  it ;  if  he  could  get  that  much  he  did  not  want  to 
enthral  himself  for  any  more ;  he  said  Mr.  White  and  him 
agreed  to  the  proposition ;  the  deed  for  the  ten  acres  of  land 
alluded  to,  from  White,  was  acknowledged  before  me,  then  an 
acting  justice  of  the  peace." 

Such  an  agreement  as  this  should  vitiate  the  sale.  It  is  de- 
signed and  calculated  to  stifle  competition ;  it  is  a  fraud  upon 
the  law,  and  against  public  policy,  and  would  avoid  a  sale  even 
at  law,  so  that  a  deed  executed  in  consequence  of  it  would 
convey  no  title.  Smith  v.  Gemler,  2  Devereux,  126 ;  Martin 
v.  Rac/ett,  5  Richardson,  541 ;  Piatt  v.  Oliver,  1  McLean, 
295 ;  Jones  v.  Cornell,  3  Johns.  Cases,  29  ;  Doolin  v.  Ward,  6 
Johns.  194  ;  Wilbur  v.  How,  8  Johns.  444  ;  Bexwell  v.  Chris- 
tie, Cowper,  395  ;  Howard  v.  Castle,  6  T.  R.  642. 

But  we  are  not  disposed  to  place  this  case  upon  this  ground, 
but  on  the  broader  ground  that  no  just  and  reasonable  pretense 
was  shown  for  the  sale  of  this  land  ;  no  necessity  existed  for  so 
disposing  of  it.  With  careful  management,  it  is  shown  to  yield 
about  one  hundred  dollars  per  annum  in  rent — a  sum  sufficient, 
with  the  mother's  aid,  to  nurture  and  educate  them  for  many 
years  to  come — the  land  all  the  time  appreciating  in  value,  and 
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it  should  have  been  retained  for  their  support,  only  to  be  parted 
with  from  dire  necessity.  The  guardian  had  no  right  under  our 
statute,  (sec.  9,  title,  "  Guardian  and  "Ward,"  ch.  47,  Scates' 
Comp.  551,)  of  his  own  mere  motion,  to  present  his  petition  to 
the  Circuit  Court,  for  an  order  of  sale  for  the  purposes  ex- 
pressed in  it.  He  is  to  act  under  the  direction  of  the  court  of 
probate,  in  all  matters  relative  to  the  education  and  nurture  of 
his  ward,  and  for  that  purpose  may  pay  out  such  portions  of  the 
ward's  money  as  that  court  may  from  time  to  time,  by  its  order, 
direct.  If,  on  order  being  made,  he  finds  he  has  no  funds,  he 
then  may  make  the  application  for  a  sale  of  their  land.  But  in 
this  case,  there  was  no  order  by  the  court  of  probate,  and  all 
the  facts  show  there  was  no  sort  of  necessity  of  selling  the 
infants  out  of  house  and  home,  on  the  pretense  set  up.  Their 
parents  were  willing  to,  and  did  support  and  educate  them,  and 
the  whole  proceedings,  from  first  to  last,  seem  to  be  a  contriv- 
ance to  get  this  land  for  sinister  purposes.  We  think  there 
is  strong  ground  shown  for  the  interference  of  a  court  of  chan- 
cery, on  such  facts  as  are  here  presented,  and  we  think  the  Cir- 
cuit Court  should  have  granted  the  prayer  of  complainants'  bill. 
We  are  of  opinion  the  decree  ordering  a  sale  of  the  land 
should  be  vacated,  and  the  deed  executed  by  the  guardian  to 
Wm.  B.  White,  and  the  deed  from  said  White  to  John  B. 
Sneed,  delivered  up  to  be  cancelled,  and  the  complainants  fully 
restored  to  all  they  have  lost  by  these  unjust  proceedings,  and 
that  the  defendants  render  an  account  of  the  rents  and  profits 
of  said  part  of  land,  being  the  South  half  of  the  North-east  27, 
in  Township  4  South,  Range  7  East,  from  the  time  of  said  sale, 
deducting  taxes  and  necessary  improvements,  if  any  have  been 
made  thereon,  and  that  it  be  referred  to  the  master  in  chancery 
of  Hamilton  county,  to  take  an  account  of  said  rents  and 
profits,  taxes  and  necessary  improvements,  and  report  the  same 
to  the  court.  It  is  further  ordered  that  the  Circuit  Court  of 
Hamilton  county  do  order  and  direct,  that  the  complainants  be 
restored  to  the  possession  of  said  tract  of  land. 

Decree  reversed. 


Julius  G.  Lender,  Appellant,  v.  Alvin  Kidder,  Appellee. 

APPEAL  FROM  MADISON. 

A.  claimed  a  certain  lot,  under  the  act  of  Congress  of  March  3rd,  1823,  in  relation 
to  French  claims;  B.  derived  title  to  the  same  lot,  under  a  patent  from  the 
United  States,  "  subject,  however,  to  the  rights  of  any  and  all  persons  claiming 
under  said  act  of  Congress,"  and  had  been  in  possession  for  twelve  years. 
Held,  that  B.'s  title  was  such  a  title  as  is  contemplated  by  our  Statute  of  Limita- 
tions, of  1835. 
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The  decision  of  the  Supreme  Court  of  the  United  States  is  paramount  as  to  the 
construction  of  the  act  of  Congress,  of  March  3rd,  1823,  and  as  to  the  kind  of 
title  conferred  by  patent  under  it;  but  the  Supreme  Court  of  this  State  pos- 
sesses the  paramount  right  to  construe  our  own  statutes. 

This  was  an  action  of  ejectment,  brought  by  Kidder  against 
Lender,  in  the  Peoria  Circuit  Court,  at  the  November  term, 
1857,  for  the  recovery  of  so  much  of  Claim  No.  18,  in  the  vil- 
lage of  Peoria,  confirmed  to  Pierre  LaVasseur  Dit  Chamberlain 
by  an  act  of  Congress  approved  March  3rd,  1823,  as  is  covered 
by  Lot  No.  12,  in  Block  No.  39,  in  Bigelow  and  Underbill's 
Addition  to  Peoria. 

The  declaration  and  plea  were  both  in  usual  form. 

Change  of  venue  to  Madison  county,  by  agreement. 

By  consent  of  parties,  a  jury  being  waived,  the  cause  was 
heard  by  the  court. 

The  plaintiff  offered  and  read  in  evidence  the  act  of  Con- 
gress approved  May  15th,  1820,  entitled  an  "  An  act  for  the 
relief  of  the  inhabitants  in  the  village  of  Peoria,"  etc.  Sec- 
ond, the  report  of  Edward  Coles,  dated  Nov.  10,  1820,  con- 
tained in  volume  3  Am.  State  Papers,  relating  to  public  lands, 
page  421 ;  showing  that  Pierre  La  Vasseur  Dit  Chamberlain 
claimed  a  lot  in  Peoria,  bounded  northwardly  and  eastwardly 
by  unoccupied  land,  etc.,  and  proof  that  he  built  a  house  on  the 
same  and  fenced  it  in,  in  1798.  Third,  an  act  of  Congress 
approved  March  3rd,  1823,  entitled  "  An  act  to  confirm  certain 
claims  to  lots  in  the  village  of  Peoria,  in  State  of  Illinois." 
Fourth,  a  plot  of  the  village  of  Peoria,  approved  September 
1st,  1810,  by  the  surveyor  of  public  lands  in  Illinois  and  Mis- 
souri. Fifth,  a  certified  copy  of  the  plot  and  survey  of  Claim 
No.  18.  And  sixth,  plaintiff  proved  that  Pierre  La  Vasseur 
Dit  Chamberlain  and  wife  both  died  prior  to  the  year  1830, 
leaving  but  one  child,  Angeline,  who  afterwards  married  Benja- 
min Roi  Dit  King.  Seventh,  plaintiff  introduced  and  read  a 
deed  from  Benjamin  Roi  Dit  King  to  Alvin  Kidder,  purporting 
to  convey  the  land  in  controversy.  Eighth,  plaintiff  then  intro- 
duced in  evidence  a  plat  showing  the  interference  of  Claim  18, 
in  the  village  of  Peoria,  and  Lot  12  in  Block  39,  in  Bigelow 
and  Underbill's  Addition  to  the  town  of  Peoria. 

Defendant  then  offered  in  evidence,  first,  a  certificate  of  the 
register  of  the  land  office  at  Quincy,  Illinois,  certifying  that 
John  L.  Bogardus  did,  on  November  15th,  1837,  purchase  or 
enter  the  East  fractional  fourth  of  Section  nine  in  T.  8  N.,  R. 
8  E.  of  the  4th  principal  meridian,  containing  twenty-three  and 
ninety-three  hundredths  acres.  Second,  a  patent  from  the 
United  States,  to  John  L.  Bogardus,  for  the  same  land  described 
in  certificate ;  subject,  however,  to  the  rights  of  any  and  all 
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persons  claiming  under  the  act  of  Congress  of  March  3rd,  1823, 
entitled  "  An  act  to  confirm  certain  claims  to  lots  in  the  village 
of  Peoria."  Third,  a  deed  from  John  L.  Bogardus  to  Isaac 
Underhill.  Fourth,  defendant  then  introduced  and  read  in  evi- 
dence, deeds  from  Isaac  Underhill  and  Louis  Bigelow  to  defen- 
dants, for  lot  twelve,  in  Bigelow  and  Underbill's  Addition  to 
Peoria,  which  deeds  were  admitted  in  evidence  and  purported 
to  convey  the  fee  in  said  lot. 

It  was  proved  that  defendant  had  occupied  the  premises  by- 
actual  residence  thereon  for  twelve  years — from  1845  to  the 
commencement  of  this  suit. 

The  plaintiff  then  introduced  and  read  in  evidence  a  copy  of 
the  application  of  John  L.  Bogardus  for  the  purchase  of  the 
land  described  in  the  patent  to  him. 

This  being  all  the  evidence,  the  court  found  for  the  plaintiff; 
whereupon  the  defendant  entered  a  motion  for  a  new  trial, 
which  motion  was  overruled. 

Defendant  then  prayed  an  appeal  to  the  Supreme  Court, 
which  was  allowed. 

Manning  &  Merriman,  for  Appellant. 

Williams,  Grimshaw  &  Williams,  and  W.  H.  Underwood, 
for  Appellee. 

Caton,  C.  J.  The  premises  in  controversy  are  a  part  of  the 
east  fractional  quarter  of  section  nine,  in  town  eight  north,  of 
range  eight  east  of  the  fourth  principal  meridian.  The  plaintiff 
claims  the  premises  as  a  confirmed  French  claim,  under  the  act 
of  Congress  approved  March  3rd,  1823,  and  the  survey  approved 
September  1st,  1840. 

The  defendant  proved  title  under  John  L.  Bogardus,  to  whom 
the  fraction  above  described  was  patented  by  the  United  States. 
This  patent,  after  granting  the  premises  to  the  patentee,  con- 
tains this  clause :  "  Subject,  however,  to  the  rights  of  any  and 
all  persons  claiming  under  the  act  of  Congress  of  3rd  March, 
1823,  entitled  '  An  act  to  confirm  certain  claims  to  lots  in  the 
village  of  Peoria,  in  the  State  of  Illinois.' "  Under  this  title 
the  defendant  had  possessed  and  occupied  the  premises  by  actual 
residence  thereon  for  twelve  years,  antecedent  to  the  commence- 
ment of  this  action.  The  only  question  then  is,  did  the  defend- 
ant show  "  a  connected  title  in  law  or  equity,  deducible  of 
record  from  this  State  or  the  United  States  ?"  This  question, 
we  conceive,  has  been  distinctly  and  authoritatively  settled  by 
the  Supreme  Court  of  the  United  States,  whose  decision  is  par- 
amount and  controling  upon  this  court,  upon  the  construction  of 
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this  act  of  Congress,  and  the  effect  of  this  patent.  In  the  case 
of  Bryan  v.  Forsyth,  19  Howard,  334,  that  court  gave  a  con- 
struction to  this  patent.  The  court  there  said  :  "  When  this 
patent  was  made  in  1838,  the  village  lots  had  not  been  surveyed, 
and  those  that  interfered  with  the  land  granted  to  Bogardus, 
might  never  be  claimed.  Subject  to  this  contingency  he  took 
his  patent,  and  had  a  title  in  fee  till  1840,  when  the  village 
title  of  Forsyth  was  ripened  into  the  better  right.  After  that, 
those  claiming  under  Bogardus,  held  the  position  of  one  who 
claims  protection  under  a  younger  patent  against  an  older  one. 
He  has  only  the  appearance  of  title.  The  patent  to  Bogardus 
was  a  fee  simple  on  its  face,  and  is  such  title  as  will  afford  pro- 
tection to  those  claiming  under  it,  either  directly  or  having  a 
title  connected  with  it,  with  possession  for  seven  years  as 
required  by  the  statute  of  Illinois.  The  court  below  erred  in 
cutting  off  this  defense."  As  before  remarked,  it  is  for  that 
court  to  determine  what  kind  of  title  was  conferred  by  this 
patent ;  and  even  if  we  should  have  arrived  at  a  different  con- 
clusion, it  is  our  duty  to  conform  to  this  decision,  as  constituting 
the  undoubted  law  of  the  case,  while  we  possess  the  paramount 
right  to  construe  our  own  statutes,  and  among  them  our  laws 
of  limitation.  But  such  a  title  as  is  here  described,  is  such  a 
title  in  law  as  is  contemplated  by  our  statute  of  limitation  of 
1835,  and  to  attempt  to  evade  that  decision  by  saying  that  they 
had  misconstrued  our  statute,  would  be  but  a  mere  evasion  of 
that  decision,  unworthy  of  this  tribunal.  Under  this  title  the 
defendant  held  such  a  possession  as  the  statute  required,  and 
for  twice  the  length  of  time  necessary  to  constitute  a  defense. 
The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


James  Ralph,  Plaintiff  in  Error,  v.  John  H.  Lefler  et  al, 

Defendants  in  Error. 

i 

ERROR  TO  HARDIN. 

Prior  to  the  passage  of  the  act  of  the  twelfth  of  February,  1853,  a  certificate  of 
redemption  from  a  sheriff's  sale,  need  not  be  recorded.  The  payment  of  the 
money  to  redeem,  was  all  that  was  necessary. 

This  bill  charges  that  a  judgment  was  obtained  in  the  Hamil- 
ton Circuit  Court  in  March,  1848,  against  Andrew  McCallen,  in 
favor  of  W.  and  C.  Fellows,  for  $794.     That  on  the  31st  of 


NOVEMBER   TERM,  1859.  53 

Kalph  v.  Lefler  et  al. 

March,  1848,  execution  was  issued  on  said  judgment  to  the 
sheriff  of  Hardin  county. 

That  said  execution  came  to  the  hands  of  Lewis  Lavender, 
sheriff  of  Hardin  county.  On  the  26th  of  April,  1848,  he  levied 
said  execution  on  Lot  No.  6,  in  Elizabeth  town,  with  its  appur- 
tenances, as  the  property  of  McCallen ;  that  the  certificate  of 
levy  was  filed  with  the  recorder  of  said  county  ;  that  on  the 
28th  of  June,  1848,  he  sold  said  lot  to  one  Wm.  Potts  for 
$117.50. 

That  the  certificate  of  purchase  was  filed  with  the  recorder 
of  said  county  ;  that  at  the  October  term  of  the  Saline  Circuit 
Court,  1852,  one  Lucincla  Ralph  recovered  a  judgment  against 
the  said  Wm.  Potts  for  $1,500.  On  the  15th  of  October,  1852, 
she  caused  execution  to  issue  to  Hardin  county,  against  said 
Potts,  and  levied  on  said  town  lot  No.  6,  as  the  property  of 
Potts,  by  the  sheriff  of  said  county  of  Hardin,  and  the  certificate 
of  levy  was  filed  with  the  recorder  on  the  16th  of  October,  1852. 

That  on  the  6th  day  of  Dec,  1852,  said  sheriff  sold  said  town 
lot  No.  6,  to  one  Charles  Mott,  for  the  sum  of  $100,  and  exe- 
cuted a  certificate  of  purchase  dated  6th  Dec,  1852,  which  was 
filed  with  the  recorder  of  said  county.  On  the  13th  day  of 
March,  1854,  Mott  assigned  his  certificate  of  purchase  to  the 
complainant. 

That  Potts  failed  to  redeem  said  lot  No.  6,  within  the  time 
required  by  law.  The  sheriff,  on  the  15th  March,  1854,  exe- 
cuted a  deed  to  complainant ;  that  said  McCallen  did  not 
redeem  said  lot  No.  6,  sold  under  the  execution  in  favor  of  W. 
and  C.  Fellows,  nor  did  any  judgment  creditor. 

That  Potts  became  the  owner  of  said  lot  No.  6,  and  thereby 
said  lot  became  liable  to  the  debts  of  said  Potts  ;  that  Lewis 
Lavender,  sheriff  of  Hardin  county,  executed  a  certificate  of 
redemption  to  McCallen,  bearing  date  28th  July,  1848,  which 
states  that  McCallen  paid  him  $118.50  for  the  redemption  of 
said  lot,  which  was  filed  in  the  recorder's  office  of  said  county 
9th  Nov.,  1852,  after  the  date  of  the  levy  of  the  execution  in 
favor  of  Lucinda  Ralph  against  Potts. 

That  McCallen,  on  19th  Nov.,  1852,  sold  said  town  lot  No.  6 
to  Emily  Ann  I.  Lefler,  wife  of  John  H.  Lefler,  and  filed  with 
the  recorder  on  the  14th  Oct.,  1852 ;  that  the  certificate  of 
redemption  made  by  Lavender,  sheriff,  to  McCallen,  dated  28th 
July,  1848,  is  charged  to  be  falsely  dated  ;  that  said  certificate 
was  executed  on  or  about  the  date  of  its  filing  with  the  recorder, 
9th  Nov.,  1852 ;  that  McCallen  and  Lavender  combined  and 
confederated  together,  and  dated  said  certificate  back,  for  the 
purpose  of  defeating  the  levy  and  sale  of  execution  in  favor  of 
the  said  Lucinda  Ralph. 
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That  no  redemption  was  ever  made  by  McCallen  from  the 
sale  of  said  lot,  under  the  execution  in  favor  of  W.  and  C. 
Fellows,  directly  or  indirectly,  until  after  the  levy  of  the  exe- 
cution in  favor  of  Lucinda  Ralph  against  Potts  ;  that  the  cer- 
tificate of  levy  of  W.  and  C.  Fellows  is  dated  26th  April,  1848, 
and  filed  same  date  ;  the  certificate  of  purchase  to  Win.  Potts 
28th  June,  1848,  and  filed  3rd  July,  1848 — time  of  redemption 
expired  28th  Sept.,  1849. 

That  the  certificate  of  levy  in  favor  of  Lucinda  Ralph,  dated 
16th  Oct.,  1852,  and  filed  the  same  date  ;  that  the  sale  to  Mott 
was  made  6th  Dec,  1852,  and  filed  the  same  day. 

That  Potts  took  possession  of  said  lot  and  exercised  acts  of 
ownership  over  it,  and  leased  the  same  out  and  collected  rents 
therefor,  up  to  the  time  of  said  levy ;  that  the  said  Potts  was 
entitled  to  a  deed ;  that  complainant  is  entitled  to  possession  of 
said  lot ;  that  Lefler  purchased  the  lot  with  full  knowledge  of 
the  facts  herein  charged. 

That  the  Leflers  were  warned  and  notified  that  the  said  lot 
was  levied  upon  as  the  property  of  Wm.  Potts,  and  that 
McCallen  had  no  title  to  the  same  ;  but  that  she  persisted  in  the 
purchase. 

The  bill  prayfe  that  John  H.  Lefler,  Emily  Ann  I.  Lefler,  Wm. 
Potts  and  Andrew  McCallen,  be  made  parties  to  the  bill,  waiv- 
ing the  oath  of  McCallen ;  that  McCallen  be  required  to  file 
said  original  certificate  of  'redemption  for  the  inspection  of  the 
court ;  that  said  certificate  of  redemption  be  set  aside,  as  well 
also  the  deed  from  McCallen  to  Lefler ;  and  that  the  sheriff  be 
required  to  make  a  deed  to  the  said  Potts  to  said  lot  No.  6,  and 
award  a  writ  of  possession  to  complainant. 

McCallen  states,  in  his  answer,  that  it  is  true  as  charged,  that 
W.  and  C.  Fellows  &  Co.  recovered  the  judgment  against  him. 

Admits  that  execution  was  levied,  and  that  lot  No.  6  was  sold 
to  Potts  for  $117.50 ;  also  that  at  the  Saline  Circuit  Court, 
Lucinda  Ralph  recovered  a  judgment  against  Wm.  Potts  ;  that 
execution  was  issued  and  levied  on  said  lot  No.  6,  and  that  it  was 
sold  by  the  sheriff  to  Mott  as  charged,  and  that  Mott  assigned 
the  certificate  of  purchase  to  complainant. 

States  that  he  does  not  know  as  to  the  redemption  of  said  lot 
by  the  said  Potts  ;  that  he  has  no  doubt  of  such  failure  by  Potts, 
as  Potts  had  no  interest  in  redeeming  said  property,  as  said  lot 
was  the  property  of  Emily  Ann  I.  Lefler  at  the  date  of  the  said  last 
mentioned  levy  and  sale,  and  not  the  property  of  Potts  ;  that  he 
redeemed  said  lot  No.  6  from  sale  made  by  virtue  of  execution 
issued  in  favor  of  Fellows,  within  less  than  twelve  months  from  the 
date  of  the  sheriff's  sale,  by  paying  to  the  sheriff  of  Hardin  county 
the  full  amount ;  that  he  has  lost  said  certificate  of  redemption ; 


NOVEMBER  TERM,  1859.  55 

Ralph  v.  Lefler  et  al. 

that  he  sold  and  conveyed  said  lot  to  Leflers  as  charged. 
Charges  that  Lucinda  Ralph,  James  Ralph  and  Charles  Mott  all 
had  notice  at  the  time  and  before  the  levy  of  said  execution  from 
Saline  county,  that  lot  No.  6  was  not  the  property  of  Potts. 

The  answer  of  Lefler  and  wife  admits  the  recovery  of  the 
judgment,  the  issuing  of  execution,  and  levies  and  sales,  as  set 
forth  in  the  bill. 

Admits  the  purchase  by  Wm.  Lefler  from  McCallen  as  charged  ; 
but  charges  that  McCallen  did  redeem  town  lot  No.  6  from  the 
sheriff's  sale  to  Potts  in  less  than  twelve  months  from  the  time 
of  the  sale,  by  paying  to  the  sheriff  the  full  redemption ;  that 
James  Ralph,  Lucinda  Ralph  and  Charles  Mott  all  had  notice  at 
the  time  and  before  the  levies  of  the  execution  in  favor  of  Lu- 
cinda Ralph,  that  said  lot  No.  6  was  not  the  property  of  Potts. 

Decree  that  complainant's  bill  be  dismissed  with  costs. 

J.  M.  Warren,  for  Plaintiff  in  Error. 

J.  Olney,  and  E.  Beecher,  for  Defendants  in  Error. 

Caton,  C.  J.  The  important  fact  in  this  case,  we  consider 
settled  beyond  dispute,  that  McCallen  did  redeem  the  lot  in 
question  from  the  sheriff's  sale,  by  paying  to  the  sheriff  the 
amount  of  the  purchase  money,  with  interest,  within  twelve 
months  from  the  date  of  the  sale.  This  is  positively  testified  to 
by  Lavender,  the  sheriff,  and  there  is  not  a  particle  of  proof  to 
contradict  him.  The  effect  of  such  redemption  is  declared  by 
the  thirteenth  section  of  the  fifty-seventh  chapter  of  the  Revised 
Statutes  to  be  to  render  the  sale  and  the  certificate  thereupon 
granted,  null  and  void.  This  would  seem  to  settle  the  question 
at  once,  and  without  further  controversy,  but  for  the  objection 
made  by  the  complainant,  that,  by  our  recording  laws,  the  certifi- 
cate of  redemption  should  have  been  recorded,  and  that  until  it 
was  recorded,  it  was  void  as  to  the  creditors  of  and  purchasers 
from  Potts,  the  purchaser  at  the  sheriff's  sale  on  the  execution 
against  McCallen.  Unfortunately  for  this  objection,  at  the  time 
of  this  sale  and  redemption,  the  law  did  not  require  any  certifi- 
cate of  redemption  to  be  executed,  but  the  sale  and  certificate 
of  purchase  were  rendered  absolutely  void  by  the  mere  fact  of 
redemption,  and  without  even  a  receipt  for  the  redemption 
money.  And  so  the  law  remained  till  the  passage  of  the  law  of 
the  12th  of  February,  1853,  when  certificates  of  redemption 
were  required  to  be  given,  which  were  also  required  to  be  re- 
corded. As,  previous  to  this  time,  no  certificate  of  redemption 
was  required  to  be  given,  of  course  none  was  required  to  be 
recorded. 
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The  Circuit  Court  properly  dismissed  the  bill,  and  its  decree 
must  be  affirmed. 

Decree  affirmed. 


Joel  K.  Finley,  and  William  Finley,  Appellants,  v. 
Jesse  Steele,  Appellee. 

APPEAL  FROM  MARION. 

The  covenant  created  by  the  use  of  the  words,  "  grant,"  "bargain,"  and  "sell," 
under  the  eleventh  section  of  chapter  twenty-four  of  the  Revised  Statutes,  is  not 
operative  when  the  grantor  has  inserted  other  covenants  in  his  deed. 

This  enactment  is  in  derogation  of  the  common  law,  and  should  be  construed 
strictly. 

Jesse  Steele  sued  Joel  K.  Finley  and  William  Finley  on  a 
note  given  by  the  said  Joel  K.  Finley,  and  William  Finley,  as 
security,  to  Sarah  Hamilton,  and  indorsed  in  blank  by  Sarah 
Hamilton,  and  delivered  to  the  said  Jesse  Steele,  after  the  same 
became  due. 

Plaintiff  filed  his  declaration  at  the  August  term  of  the  Ma- 
rion Circuit  Court,  1858,  on  the  following  note : 

"  One  year  after  date,  for  value  received,  I  promise  to  pay  Sarah  Hamilton  or 
order,  three  hundred  dollars,  at  ten  per  cent,  interest  per  annum. 

JOEL  K.  FINLEY. 
Salem,  December  17th,  A.  D.  1856.  WILLIAM  FINLEY." 

On  the  back  of  said  note  were  the  following  indorsements : 
"  Dec.  22d,  1857,  twenty-five  dollars.  Received  on  the  within 
note  twenty-five  dollars."  "  March  10th,  1858,  Re'd.  on  the 
within,  ten  dollars."     Note  indorsed,  "  Sarah  Hamilton." 

At  the  March  term,  1859,  plaintiff's  attorney  moved  the  court 
for  leave  to  amend  the  writ.  Motion  allowed,  and  defendants, 
by  Willard  and  Bond,  filed  their  pleas,  to  wit :  the  general  issue 
and  special  plea,  setting  up  a  partial  failure  of  consideration,  in 
this,  that  said  note  was  given  for  the  purchase  of  land,  and  for 
which  the  said  Sarah  Hamilton  executed  her  warrantee  deed, 
in  which  said  deed  it  was  covenanted,  amongst  other  things, 
that  the  same  was  free  from  all  incumbrances. 

That  at  the  time  of  the  said  warrantee  deed,  there  was  a 
judgment  against  the  said  Sarah  Hamilton,  on  the  records  of  the 
Marion  county  Circuit  Court,  upon  which  an  execution  was  issued, 
and  said  land  was  sold  to  satisfy  the  same,  and  certificates  issued 
and  time  of  redemption  expired,  and  defendant,  Joel,  was  com- 
pelled to  pay  the  sum  of  $200  to  remove  said  incumbrance. 
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Plaintiff  joined  issue  upon  defendants'  first  plea,  general 
issue. 

Replication  to  second  plea  and  similiter,  and  cause  submitted 
to  court  to  try  by  parties  without  jury,  O'Melveny,  Judge,  pre- 
siding. 

Plaintiff  introduced  the  foregoing  note  in  evidence,  and  closed 
his  case. 

Defendants  introduced  Urial  Mills,  who  testified  that  he,  Mills, 
was  present  at  the  time  said  note  was  indorsed  by  said  Sarah 
Hamilton,  and  delivered  to  the  said  plaintiff;  that  the  said  as- 
signment, or  indorsing  and  delivery  of  said  note  to  plaintiff,  was 
after  the  same  became  due ;  that  it  took  place  on  the  same  day 
that  the  first  payment  was  made,  and  indorsed  on  the  back  of 
said  note,  which  was  the  22nd  day  of  December,  1857  ;  and  that 
said  land  described  in  the  deed  offered  in  evidence,  was  the  con- 
sideration for  which  said  note  was  given. 

Defendant  then  offered  said  deed  in  evidence.  Objected  to  by 
plaintiff's  counsel,  objection  sustained  by  the  court,  and  the  court 
rendered  judgment  on  said  note  for  three  hundred  and  thirty- 
four  dollars  and  fifty  cents. 

"Willard  &  Bond,  for  Appellant. 

S.  L.  Bryan,  for  Appellee. 

Walker,  J.  This  was  an  action  of  assumpsit,  instituted  by 
appellee,  on  a  note  executed  by  appellants  to  Sarah  Hamilton, 
and  assigned  to  him.  The  declaration  contained  a  special 
count,  to  which  the  appellants  filed  the  general  issue,  and  a  plea 
as  to  part  of  the  cause  of  action,  that  the  note  sued  on  was 
given  as  part  of  the  consideration  for  the  purchase  of  certain 
real  estate  described  in  the  plea ;  that  Sarah  Hamilton  executed 
to  the  appellants  a  deed  for  the  same,  containing  a  covenant, 
that  the  same  was  free  from  all  incumbrances  done  or  suffered 
by  her.  That  the  note  sued  on  was  assigned  after  its  maturity. 
That  before  the  deed  was  executed,  one  Ogelsby  had  obtained  a 
judgment  against  the  said  Sarah  Hamilton  for  the  sum  of  sev- 
enty-five dollars,  a  transcript  of  which,  after  execution  returned 
no  property  found,  had  been  filed  in  the  office  of  the  clerk  of 
the  Circuit  Court  of  the  proper  county,  and  had  become  a  lien 
thereon,  and  execution  had  been  issued  and  placed  in  the  hands 
of  the  sheriff,  which  was  levied  upon  the  land,  and  it  was  after- 
wards sold  under  the  levy  and  execution,  and  passed  redemp- 
tion ;  and  that  to  save  themselves  on  their  warrantee  of  title  to 
their  grantee,  the  appellants  were  compelled  to  pay  Ogelsby 
two  hundred  dollars  to  procure  an  assignment  of  the  benefit  of 
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the  sale,  whereby  the  consideration  of  the  note  had  failed  to 
that  extent. 

By  consent  of  parties,  the  cause  was  submitted  to  the  court 
for  trial,  without  the  intervention  of  a  jury.  The  plaintiff,  on 
the  trial,  read  the  note  described  in  the  declaration,  in  evi- 
dence. The  defendants  then  proved  that  the  note  was  given  as 
a  part  of  the  consideration  of  the  purchase  of  the  land  described 
in  the  plea,  and  that  it  was  assigned  after  it  fell  due.  They 
then  offered  to  read  in  evidence  the  deed  for  the  land  from 
Sarah  Hamilton  to  themselves,  which  contained  the  words, 
"  grant,  bargain,  sell  and  convey,"  and  also  a  covenant  of  gen- 
eral warranty.  To  the  reading  of  which  the  plaintiff  objected, 
which  objection  was  sustained  by  the  court,  and  the  defendants 
were  not  permitted  to  read  it  in  evidence,  to  which  the  defen- 
dants excepted. 

The  court  rendered  judgment  in  favor  of  the  plaintiff  for 
$334.50,  from  which  defendants  prosecute  this  appeal,  and  assign 
for  error  the  rejection  of  the  deed  as  evidence,  the  overruling 
defendants'  motion  for  a  new  trial,  in  excluding  evidence  tend- 
ing to  prove  defendants'  second  plea,  and  in  rendering  judgment 
in  favor  of  plaintiff  in  debt  and  damages. 

The  bill  of  exceptions  fails  to  show  that  the  judgment,  trans- 
cript, execution,  and  deed  under  it,  were  offered  in  evidence,  or 
that  appellants  had  procured  the  assignment  of  the  benefit  of 
such  a  sale  as  is  alleged  in  the  plea,  or  that  they  were  prepared 
to  make  such  proof.  Without  such  evidence,  the  plea  was  not 
sustained.  The  introduction  of  a  deed  with  such  covenants, 
without  showing  a  breach,  could  not  maintain  the  allegations  of 
the  plea,  whatever  construction  might  be  given  to  the  statutory 
covenant  against  incumbrances.  The  deed,  for  that  reason,  was 
properly  excluded.  But  this  objection  was  not  urged,  and  we 
are  disposed  to  determine  the  case  upon  the  questions  presented 
by  counsel. 

It  is  urged  that  the  11th  sec.  of  chap.  24,  R.  S.  105,  gives 
the  appellants  the  right  to  insist  upon  a  failure  of  consideration, 
because  of  the  alleged  incumbrance  upon  the  land  at  the  time 
the  conveyance  was  executed,  and  that  it  was  admissible  in  evi- 
dence to  show  that  fact.  That  section  provides  that  the  words, 
"  grant,"  "  bargain,"  "  sell,"  "  shall  be  adjudged  an  express 
covenant  to  the  grantee,  his  heirs,  and  other  legal  representa- 
tives, to  wit :  That  the  grantor  was  seized  of  an  indefeasible 
estate  in  fee  simple,  free  from  incumbrances,  done  or  suffered 
from  the  grantor,  except  the  rents  and  services  that  may  be 
reserved,  as  also  for  quiet  enjoyment  against  the  grantor,  his 
heirs  and  assigns,  unless  limited  by  express  words  contained  in 
such  deed."     This  statutory  provision  does  not  create  this  cov- 
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enant  against  the  intention  of  the  parties.  But  only,  where 
they  intend  that  this  statutory  covenant  shall  operate  and  have 
effect,  for  the  legislature  has  provided  that  these  words  shall 
not  have  this  effect  if  they  are  limited  by  express  words  in  the 
deed.  It  would  seem  to  be  clear  that  the  employment  of  any 
language  from  which  it  appears  the  parties  intended  that  these 
words  should  not  have  such  an  effect,  would  be  sufficient  to  do 
away  with  this  statutory  covenant.  The  question  then  recurs 
whether  that  intention  is  manifested  by  the  insertion  of  the  cov- 
enant of  general  warranty  in  this  deed. 

At  the  common  law  these  words  had  no  technical  meaning 
attached  to  them.  They  have  never  been  held  to  imply  a  cove- 
nant of  any  kind  unless  it  were  under  statutory  enactment, 
although  they  have  always  been  employed  in  the  granting  clause 
in  conveyances.  Notwithstanding  the  general  rules  of  construc- 
tion requiring  that  the  language  of  a  deed  must  be  construed 
most  strongly  against  the  grantor,  it  is  believed  not  to  be  appli- 
cable to  this  case,  as  it  is  a  rule  of  equal  force  that  all  statutes 
in  derogation  of  the  common  law  must  be  construed  strictly. 
Then  when  the  legislature  has  invested  these  words  with  an 
operation  which  they  did  not  possess  at  common  law,  that  oper- 
ation should  not  be  extended  by  liberal  intendment,  beyond  the 
obvious  intention  of  the  law  makers,  and  if  there  is  a  doubt 
whether  the  present  case  by  the  employment  of  the  general  cov- 
enant is  embraced  within  its  provisions,  it  should  not  be  held  as 
controling  the  rights  of  the  parties.  There  is  scarcely  a  court 
before  which  this  act  has  come  for  a  construction,  that  has  not 
characterized  it  as  a  provision  of  dangerous  tendency,  calculated 
to  entrap  the  ignorant  and  unwary  into  liability  which  they 
never  intended  to  incur.  The  words  to  any  mind,  but  that  of  a 
person  belonging  to  the  legal  profession,  never  could  convey  the 
idea,  that  they  imposed  the  liability  of  a  covenant  of  any 
description.  They  have  no  such  meaning  according  to  their 
general  use,  and  only  acquire  it  by  force  of  the  statute.  This 
is  also  a  sufficient  reason  to  disincline  courts  to  extend  their 
operation  beyond  the  cases  clearly  indicated  by  the  enactment. 

We  are  then  to  ascertain  the  intention  of  the  parties  execut- 
ing this  instrument.  Had  these  words  been  employed  without 
any  other  covenant  in  the  deed,  it  would  have  amounted  to  a 
covenant  that  the  grantor  had  done  no  act  nor  created  any 
incumbrance  whereby  the  estate  granted  by  him  could  be  defeated. 
Prettyman  v.  Wilkey,  19  111.  R.  235;  Hawk  v.  McCullough, 
21  111.  R.  221.  In  that  case  there  would  be  nothing  limiting 
the  intention.  It  is  a  familiar  rule  of  interpretation,  that  the 
expression  of  one  thing  is  the  exclusion  of  another.  It  there- 
fore seems  to  follow  when  the  grantor  inserts  a  covenant  of  gen- 
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eral  warranty,  and  omits  all  the  other  covenants,  that  it  must 
have  been  his  intention  to  bind  himself  alone  by  the  covenant 
he  has  inserted.  This  is  especially  so  when  the  covenant  which 
is  inserted  is  sufficiently  comprehensive  to  embrace  the  statutory 
covenant.  The  general  covenant  of  warranty  is  broad  enough 
to  cover  the  special  statutory  covenant  against  incumbrances  by 
the  grantor.  It  is  true  that  under  the  special  warranty  given 
by  the  statute,  a  breach  accrues,  if  at  all,  upon  the  delivery  of 
the  deed,  whilst  under  the  covenant  of  general  warranty  a 
breach  only  takes  place  upon  an  eviction.  An  incumbrance 
which  is  capable  of  ripening  into  a  title  capable  of  defeating  the 
title  conveyed  by  the  grantor,  is  no  doubt  embraced  in  each  of 
these  covenants,  but  until  it  matures  into  a  title  and  an  eviction 
is  had  under  it,  either  actual  or  constructive,  the  breach  of  the 
covenant  of  general  warranty  has  not  occurred.  Whilst  such 
an  incumbrance  is  embraced  in  each  of  these  covenants,  the 
breach  takes  place  at  different  periods. 

This  provision  of  our  statute  is  a  copy  from  the  Pennsylvania 
act,  which  has  likewise  been  adopted  in  Mississippi  without  any 
change.  In  the  latter  named  State,  the  court,  in  giving  the  act 
a  construction,  in  the  case  of  Wums  v.  McGaughan,  7  Smeed 
&  Marsh.  R.  427,  where  a  deed  like  the  one  in  controversy  in 
this  case,  contained  the  words  of  the  statute  and  a  covenant  of 
general  warranty,  held  that  "  The  covenants  raised  by  law  from 
the  use  of  particular  words,  are  only  intended  to  be  operative 
where  the  parties  themselves  have  omitted  to  insert  covenants. 
But  where  the  party  declares  how  far  he  will  be  bound  to  war- 
rant, that  is  the  extent  of  his  covenant."  In  Missouri,  in  the 
case  of  Collier  v.  Gamble,  10  Mo.  R.  473,  the  court,  under  a 
similar  statute,  after  a  careful  review  of  the  English  and  Penn- 
sylvania authorities,  held,  where  a  purchaser  took  an  express 
general  covenant  to  warrant  and  defend  against  all  titles,  and 
particularly  against  a  certain  mortgage  previously  executed  by 
the  grantor,  which  had  been  discharged  by  the  grantee,  and  to 
recover  the  money  paid  for  that  purpose,  he  had  instituted  the 
suit  on  this  statutory  covenant,  that  there  was  no  breach  of  the 
covenant  of  warranty,  and  the  mortgage  could  not  come  within 
the  scope  of  the  statutory  covenant  against  incumbrances,  because 
the  grantor  having  covenanted  to  warrant  and  defend  against 
the  mortgage,  he  could  not  be  supposed  to  have  intended  to  cov- 
enant against  its  existence.  These  decisions  limit  the  operation 
of  the  covenants  created  by  the  use  of  these  words  to  deeds  in 
which  they  are  employed,  where  the  grantor  has  failed  to  insert 
other  covenants,  embracing  the  statutory  covenants. 

If  the  grantor  were  to  write  out  this  statutory  covenant  in  a 
deed  and  also  insert  a  covenant  of  general  warranty,  it  would 
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present  a  very  different  question,  as  then  it  would  by  that  act 
appear  to  be  his  intention  that  both  covenants  should  be  opera- 
tive. In  such  a  case  the  court  would  have  to  give  effect  to  each, 
so  far  as  it  was  not  limited  by  the  other. 

We  are  unable  to  perceive  any  error  in  this  record  requiring 
the  reversal  of  the  judgment,  and  the  same  is  therefore  affirmed. 

Judgment  affirmed. 


Philip  Aldes,  Appellant,  v.  George  Abbot,  Appellee. 

APPEAL  FROM  MONROE. 

A  Register's  certificate  is  not  evidence  of  title,  which  does  not  show  an  entry  and 
purchase  of  land. 

This  was  an  action  of  ejectment.  Declaration  in  the  usual 
form  for  Claim  No.  697,  survey  No.  713.  Aides  filed  his  plea 
of  not  guilty.  Trial  by  court,  O'Melveny,  Judge,  presiding, 
at  May  Term  of  Monroe  Circuit  Court,  1859.  Verdict  and 
judgment  for  plaintiff. 

In  order  to  sustain  his  title,  the  plaintiff  introduced  the  fol- 
lowing certificate : 

Springfield,  Ills.,  April  26,  1859. 

I,  William  E.  Keefer,  Register  of  the  Land  Office  at  Springfield,  Illinois, 
hereby  certify,  that  it  appears  from  the  Records  of  the  late  Kaskaskia  Land  Office, 
now  on  file  in  this  office,  that  a  certificate  was  granted  by  the  Register  of  the  said 
Kaskaskia  office  on  the  27th  day  of  May,  1817,  and  numbered  218,  to  John  Single- 
ton, "  Present  Claimant,"  Isaac  Enoch,  "  Original  Claimant,"  for  Claim  No.  697, 
Survey  No.  713,  for  100  acres,  in  conformity  with  acts  of  Congress  passed  April 
26th,  1816. 

Given  under  my  hand  and  seal  this  day  and  year  first  above  written. 

Wm,  E.  Keefer,  Register. 

This  certificate,  as  also  the  deed  to  Abbot  founded  thereon, 
were  objected  to  by  defendant's  counsel,  but  objection  over- 
ruled.    Motion  for  new  trial  overruled. 

The  errors  assigned  are,  that  the  court  allowed  the  introduc- 
tion of  said  papers  in  evidence,  and  overruled  a  motion  for  a 
new  trial. 

G.  Koerner,  for  Appellant. 

W.  H.  Underwood,  for  Appellee. 

Breese,  J.    It  is  contended  by  the  appellee  in  this  case  that 
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the  register's  certificate  received  in  evidence  by  the  court,  is 
evidence  of  title  to  the  premises  in  controversy,  and  so  made 
evidence  by  the  fourth  section  of  the  act  respecting  evidence 
and  depositions.     (Scates'  Comp.  255.) 

That  section  is  in  these  words :  "  The  official  certificate  of 
any  register  or  receiver  of  any  land  office  of  the  United  States, 
to  any  fact  or  matter  of  record  in  his  office,  shall  be  received  in 
evidence  in  any  court  in  this  State,  and  shall  be  competent  to 
prove  the  fact  so  certified." 

The  fact  stated  in  this  certificate,  and  the  only  one,  is,  that 
on  the  27th  of  May,  1817,  the  register's  predecessor  in  office 
had  granted  to  one  John  Singleton  a  certificate  numbered  218, 
as  the  then  claimant  of  claim  No.  697,  survey  No.  713,  for  one 
hundred  acres,  in  conformity  with  acts  of  Congress  passed  April 
26th,  1816. 

Of  this  isolated  fact,  and  of  this  alone,  the  certificate  was 
competent  evidence,  for  it  is  the  only  fact  of  record  in  his  office 
to  which  he  certifies. 

To  make  his  certificate  evidence  of  title,  it  should  have  been 
granted  under  the  second  clause  of  this  section,  which  is  as  fol- 
lows :  "  The  certificate  of  any  such  register,  of  the  entry  or 
purchase  of  any  tract  of  land  within  his  district,  shall  be 
deemed  and  taken  to  be  evidence  of  title  in  the  party  who 
made  such  entry  or  purchase,  or  his  heirs  or  assigns,  and  shall 
enable  such  party,  his  heirs  or  assigns,  to  recover  the  possession 
of  the  land  described  in  such  certificate,  in  any  action  of  eject- 
ment or  forcible  entry  and  detainer,  unless  a  better  legal  and 
paramount  title  be  exhibited  for  the  same." 

The  certificate  in  question  contains  no  statement  of  "  an 
entry  and  purchase  "  by  any  one.  The  only  fact  to  which  it 
speaks  is,  that  a  certificate  was  granted  to  John  Singleton,  as 
claimant  of  a  certain  claim  and  survey.  Such  a  certificate  is 
not,  under  our  statute,  nor  by  any  act  of  Congress,  evidence  of 
title,  in  ejectment. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


John  P.  Reynolds,  Appellant,  v.  Abner  Frances, 

Appellee. 

APPEAL  FROM  MARION. 

Where  a  party  files  his  answer  to  a  bill,  sooner  than  he  might  have  been  compelled 
to  do,  it  does  not  entitle  him  to  a  continuance. 
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This  was  a  suit  instituted  on  the  chancery  side  of  the  Marion 
Circuit  Court,  by  bill  to  foreclose  mortgage,  by  said  Abner 
Frances  against  John  P.  Reynolds,  which  mortgage  was  given 
to  secure  the  payment  of  two  promissory  notes,  payable  to  John 
G.  "Vaughn,  for  two  thousand  dollars  each,  bearing  date  February 
5th,  1857,  one  payable  on  the  first  day  of  March,  1858,  the  other 
payable  on  the  first  day  of  March,  1859. 

Defendant  waived  service  of  process,  and  entered  his 
appearance. 

Afterwards  defendant  was  ruled  to  answer  complainant's  bill, 
and,  on  17th  of  August,  1859,  defendant  filed  his  answer. 

The  court  made  an  order  that  the  case  be  referred  to  the 
master  in  chancery,  to  take  testimony  and  state  an  account  of 
the  amount  due,  and  report.     And  master  made  his  report. 

After  the  master  made  his  report,  the  cause  was  set  down  for 
hearing  on  bill,  answer  and  testimony. 

Defendant  Reynolds  interposed  cross-motion,  to  rule  com- 
plainant to  file  replication,  and  set  cause  down  for  hearing  at  the 
next  term. 

Court  overruled  said  cross-motion,  to  which  ruling  defendant 
excepted,  and  cause  was  set  down  for  hearing  at  same  term. 

The  court  heard  bill,  answer  and  testimony,  and  decreed  that 
said  defendant,  John  P.  Reynolds,  do,  within  thirty  days,  pay  said 
complainant  the  sum  of  two  thousand  nine  hundred  and  eleven 
dollars  and  fifty  cents,  reported  due,  and  in  default  of  payment, 
that  James  S.  Martin,  as  master,  etc.,  proceed  to  sell  said  lands. 

To  which  ruling  defendant  excepted,  and  prayed  an  appeal, 
and  assigned  errors. 

Haynie  &  Willard,  for  Appellant. 

P.  P.  Hamilton,  for  Appellee. 

Caton,  C.  J.  This  certainly  looks  very  much  like  an  appeal 
for  delay  only.  The  complaint  is,  that  the  court  refused  to  con- 
tinue the  cause  and  rule  the  complainant  to  file  a  replication  to 
the  answers.  The  complainant  certainly  knew  best  whether  he 
wished  to  traverse  the  facts  stated  in  the  answers,  and  it  was 
not  for  the  court  to  dictate  to  him  what  course  he  should  pursue 
in  that  regard.  He  chose  to  set  the  cause  for  hearing  without 
replying  to  the  answers.  The  reason  assigned  for  the  continuance 
was  because  the  case  was  so  complicated.  We  have  been  quite 
unable  to  find  anything  so  complicated  as  to  render  it  diffi- 
cult for  the  court  to  comprehend  it  during  one  term.  The  only 
real  ground  which  could  have  been  urged  for  the  continuance, 
was,  that  the  defendant,  not  having  been  served  with  process, 
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entered  his  appearance  at  the  same  term.  In  that  case  the  de- 
fendant could  not  have  been  compelled  to  answer  at  the  same 
term ;  but  having  answered,  we  think  he  thereby  waived  his 
right  to  a  continuance,  especially  as  the  complainant  was  willing 
to  take  that  answer  as  true,  and  go  to  hearing  upon  it  without 
replication. 

The  court  decided  properly,  and  the  decree  must  be  affirmed. 

Decree  affirmed. 


John  Cunningham,  Appellant,  v.  Richard  C.  Wrenn 

et  al.,  Appellees. 

APPEAL  PROM  MARION. 

Where  A.  and  B.  contracted  together  that  B.  should  make  and  deliver  to  A.  certain 
quantities  of  brick,  for  which  five  hundred  dollars  were  to  be  paid  to  B.  as  a 
condition  precedent,  and  B.  gave  C.  and  D.  as  sureties  for  his  performance,  and 
A.  failed  to  pay  the  five  hundred  dollars  at  the  time,  by  consent  of  B.,  the  sure- 
ties would  be  released  ;  the  waiver  of  this  condition,  by  B.,  without  their  consent, 
released  them. 

A  change  of  the  agreement  by  A.  and  B.,  without  the  consent  of  the  sureties,  re- 
leased them. 

Resort  must  be  had  to  a  court  of  equity  to  reform  an  agreement ;  a  court  of  law 
cannot  aid  in  such  a  proceeding. 

"Where  sureties  agreed,  by  bond,  that  A.  should  deliver  one  thousand  brick  to  B., 
they  cannot  be  held  liable  at  law,  on  the  bond,  because  A.  failed  to  deliver  one 
hundred  thousand  brick. 

This  was  an  action  of  debt  on  a  bond  by  appellant,  against 
Wrenn,  and  Solomon  P.  Nave  and  one  Rufus  P.  McElwain,  the 
latter  parties  being  sureties  on  a  bond  given  by  Wrenn  to  Cun- 
ningham, conditioned  that  Wrenn  should  furnish  two  hundred 
thousand  brick,  at  the  times  and  in  the  manner  stated  in  a 
contract  relative  to  the  brick,  made  between  Wrenn  and  Cun- 
ningham, to  which  the  sureties  were  not  parties.  The  agreement 
between  Cunningham  and  Wrenn,  dated  the  20th  day  of  May, 
1858,  stated  that  the  latter  agreed  to  make  for  the  former,  two 
hundred  thousand  brick,  the  first  one  thousand  to  be  delivered 
on  or  before  the  first  day  of  August  then  next.  The  second 
one  hundred  thousand  to  be  delivered  in  thirty-five  days 
thereafter.  Five  hundred  dollars  were  provided  to  be  paid  to 
Wrenn  in  one  week  from  date  of  contract ;  the  remainder  by 
installments. 

The  declaration  averred  that  one  thousand  was  inserted  in  the 
contract  between  Cunningham  and  Wrenn,  in  lieu  of  one  hundred 
thousand,  and  a  witness  was  called  to  prove  the  fact. 
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There  was  a  judgment  for  the  defendants  in  the  court  below. 
Plaintiffs  below  appealed. 

The  cause  was  tried  by  O'Melveny,  Judge. 

Bryam  &  Schaffer,  for  Appellant. 

Isham  Haynie,  for  Appellees. 

Walker,  J.  The  payment  of  five  hundred  dollars  by  appel- 
lant within  one  week  after  the  execution  of  the  agreement,  was 
a  condition  precedent  to  the  performance  of  this  contract  by 
Wrenn.  Without  a  strict  compliance  on  his  part,  appellant 
could  have  no  right  of  recovery  against  Wrenn  for  a  failure  on 
his  part,  unless  the  breach  were  waived  by  Wrenn.  When 
appellant  failed  to  make  that  payment  within  the  time  agreed 
upon,  Wrenn  had  the  right  to  abandon  the  contract,  and  to 
refuse  to  receive  the  money,  or  to  deliver  the  bricks.  The 
agreement  was  then  at  an  end,  as  far  as  Wrenn  was  concerned, 
but  as  far  as  his  rights  were  involved,  he  might  either  by  an 
express  or  an  implied  agreement,  waive  the  breach,  and  revive 
the  contract.  This  he  did  when  he  received  the  money  after 
the  stipulated  time  for  its  payment.  But  Nave  and  McElwain 
were  guarantors  or  securities  for  its  performance  on  the  part  of 
Wrenn,  and  as  such  were  parties  to  the  agreement.  When  they 
entered  into  the  bond  guaranteeing  a  performance  by  Wrenn, 
it  was  undoubtedly  in  view  of  all  of  the  terms  and  stipulations 
contained  in  the  agreement  between  appellant  and  Wrenn. 
The  payment  of  the  five  hundred  dollars  as  agreed,  may  have 
constituted  the  controling  inducement  to  guaranty  a  performance 
by  Wrenn.  They  may  have  believed,  that  without  this  advance 
on  the  contract,  that  Wrenn  would  be  unable  to  comply  with 
his  agreement,  and  without  it  perhaps  they  would  have  refused 
to  become  bound  for  his  performance.  It  is  true  that  they  could 
with  the  other  parties,  have  changed  the  terms  of  the  agree- 
ment, but  until  that  was  done,  they  had  the  right  to  insist  upon 
its  performance  according  to  its  terms. 

The  appellant,  to  recover  against  the  sureties,  should  have 
fully  kept  and  performed  his  part  of  the  agreement,  or  if  he 
had  failed  to  perform  any  precedent  act  on  his  part,  he  should 
have  shown  a  waiver  of  the  breach  by  them.  Any  agreement 
between  him  and  Wrenn,  by  which  the  terms  of  the  agreement 
were  changed  without  the  assent  of  the  sureties,  released  them 
from  liability.  Whictcher  v.  Hall,  5  B.  and  C.  269  ;  Trustees 
v.  Miller,  3  Hammond,  261 ;  King  v.  Gillelt,  7  M.  and  W.  55  ; 
Comb  v.  Woolf,  8  Bing.  156  ;  Howell  v.  Jones,  1  C.  M.  and  R. 
97  ;    United  States  v.  Hilligas,  3  Wash.  C.  C.  R.  70  ;  Niblo  v. 
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Clarke,  4  Wend.  24 ;  6  id.  236.  There  is  no  evidence  in  this 
record  that  the  sureties  ever  waived  the  performance  of  this 
part  of  the  agreement,  and  if  they  did  not,  they  were  discharged 
from  liability  for  a  non-performance  by  their  principal. 

Again,  the  articles  of  agreement  require  that  Wrenn  should 
deliver  the  first  one  thousand  bricks  on  the  first  day  of  August, 
1858.  The  appellant  avers  in  his  declaration  that  this  number 
was  intended  by  the  parties  to  have  been  one  hundred  thousand, 
instead  of  one  thousand,  and  upon  the  trial  introduced  evidence 
to  show  that  fact.  The  rule  is  well  recognized  by  all  courts  of 
law,  that  an  agreement  cannot  exist  partly  in  writing,  and  partly 
in  parol,  and  the  doctrine  is  equally  well  settled,  that  a  court 
of  law  has  no  power  to  correct  a  mistake  and  reform  the  con- 
tract, so  as  to  conform  to  the  intention  of  the  parties.  Such  a 
power  rests  alone  in  a  court  of  equity.  If  the  mistake  was 
made  in  the  execution  of  this  agreement  as  alleged,  the  parties 
must  be  left  to  their  remedy  in  chancery,  where  the  contract 
may  be  reformed,  and  the  rights  of  the  parties  preserved  accord- 
ing to  their  intention,  when  they  entered  into  the  agreement. 
The  sureties  have  guaranteed  the  performance  of  the  agreement 
as  it  now  stands,  and  unless  they  intended  to,  and  supposed 
they  had  guaranteed  the  performance  of  the  contract,  as  it  is 
alleged  it  should  have  been  executed,  they  would  not  be  bound 
by  any  such  change.  They  agreed  and  bound  themselves  that 
Wrenn  should  deliver  one  thousand  bricks,  on  the  first  of 
August,  1858,  and  unless  they  were  parties  to  the  mistake,  they 
could  not  be  held  for  his  failure  to  deliver  one  hundred  thousand 
at  that  time. 

No  error  is  perceived  for  which  the  judgment  should  be 
reversed  ;  the  same  is  therefore  affirmed. 


Judgment  affirmed. 


Richard  L.  Boggs,  Appellant,  v.  Adolph  Bindskoff  et  al, 

Appellees. 

APPEAL  PROM  CLAY. 

Our  statute  does  not  authorize  the  issuing  of  an  attachment,  merely  because  a 
party  resides  in  another  county  than  that  in  which  he  transacts  business,  or 
merely  because  he  goes  into  another  State,  if  there  is  not  any  intention  on  his 
part  to  avoid  service  of  process,  or  to  remain  away  permanently. 

The  plea  traversing  the  allegations  in  an  affidavit  for  an  attachment,  if  found  in 
favor  of  the  pleader,  defeats  the  particular  writ,  but  does  not  touch  the  merits  of 
the  action. 


NOVEMBER   TERM,   1859.  67 

Boggs  v.  Bindskoff  et  al. 

The  jury  which  tries  the  issue  raised  by  such  a  plea,  if  the  finding  is  for  the 
plaintiff,  should  also  find  his  damages ;  and  if  none  have  been  proved,  nominal 
damages  should  be  reported.  The  affidavit  upon  which  the  attachment  issues 
is  not  evidence  to  the  jury. 

It  is  error  to  call  a  second  jury  to  assess  damages,  after  a  trial,  on  the  plea  of 
abatement. 

This  suit  was  commenced  by  attachment  by  appellees  against 
appellant.  Affidavit  alleges  that  "  defendant  conceals  himself 
and  evades  the  officers,  so  that  the  ordinary  process  of  the  law 
cannot  be  had  or  served  on  him." 

Attachment  was  sued  out  on  the  22nd  April,  1858,  was  levied 
on  property  on  that  day,  and  served  on  defendant  below  on  the 
24th  day  of  same  month. 

Declaration  in  assumpsit  in  usual  form. 

Defendant  pleads  in  abatement  that  he  "  did  not  conceal 
himself  and  evade  the  officers  as  alleged." 

At  May  term,  1859,  Kitchell,  Judge,  presiding,  issue  being 
joined  on  the  plea,,  a  jury  was  called,  and  after  hearing  the  evi- 
dence, found  the  following  verdict :  "  We,  the  jury,  find  for  the 
plaintiff."  Defendant  below  was  then  called,  and  not  appearing, 
it  was  adjudged  by  the  court  that  he  be  considered  in  default, 
and  that  a  jury  be  called  to  assess  damages,  who  returned  a 
verdict  for  appellees  for  $2,120.93.  Judgment  was  entered  on 
the  verdict.     Defendant  below  took  this  appeal. 

Bowman  &  Harrow,  and  E.  Beecher,  for  Appellant. 

Haynie  &  Bryam,  for  Appellees. 

Caton,  C.  J.  The  court  erred  in  this  case  in  refusing  proper 
instructions  asked  by  the  defendant  as  to  what  constitutes  an 
absconding  or  concealment  so  as  to  justify  the  issuing  an  attach- 
ment, and  the  finding  of  the  jury  was  against  the  evidence. 
Indeed  the  evidence  does  not  tend  to  show  an  absconding  or 
concealment  as  contemplated  by  our  attachment  law.  The 
proof  shows  that  the  defendant  resided  in  Wayne  county,  and 
had  resided  there  for  fifteen  years  as  a  practising  physician. 
His  place  of  residence  was  public  and  notorious  to  all  who  did 
business  with  him,  and  the  sheriff  of  that  county  never  had  any 
difficulty  in  serving  process  on  him,  a  duty  which  it  seems  he 
frequently  had  to  perform.  He  had  a  store  in  Clay  county 
where  this  attachment  issued,  but  he  was  under  no  obligation  to 
go  to  Clay  county  that  he  might  be  there  sued,  nor  if  there, 
was  he  under  any  obligation  to  stay  longer  than  his  ordinary 
business  required,  so  that  any  of  his  creditors  might  there  sue 
him.     Even  if  he  knew  there  was  process  out  against  him,  he 
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was  not  bound  to  remain  any  longer  than  his  business  required, 
that  he  might  be  served  with  such  process,  but  he  had  an  un- 
doubted right  to  return  to  his  residence  in  Wayne,  or  to  any 
other  place  where  his  business  demanded  his  presence.  The 
evidence  shows  that  he  went  to  St.  Louis  upon  his  ordinary  and 
legitimate  business,  and  not  for  the  purpose  of  evading  any  legal 
process.  Indeed  it  is  not  shown,  and  we  have  no  reason  to 
believe  that  he  knew,  that  there  was  (nor  was  there  in  fact)  any 
process  out  against  him,  or  that  he  even  suspected  that  any  of 
his  creditors  contemplated  taking  out  any  process  against  him. 
This  whole  proceeding  looks  to  us  like  a  gross  abuse  of  the 
extraordinary  process  of  attachment.  It  is  evident  that  the 
plaintiff  did  not  wish  to  sue  the  defendant  in  the  county  of  his 
residence  because  he  feared  he  would  not  get  so  speedy  a  trial 
there  as  he  could  in  some  county  where  there  was  less  business 
in  the  court.  Wayne  county  was  the  place  of  his  residence,  and 
the  court  of  that  county  was  the  one  ordinarily  entitled  to 
jurisdiction  over  him,  and  he  was  not  bound  to  submit  to  the 
jurisdiction  of  any  other  court,  unless  he  chose  to  go  or  remain 
beyond  the  limits  of  that  county  that  process  might  be  served 
on  him.     This  verdict  was  manifestly  wrong  upon  the  evidence. 

The  plea  traversing  the  allegations  of  the  affidavit  was  a  plea 
in  abatement  and  subject  to  the  incidents  of  such  a  plea.  It  is 
called  a  plea  in  abatement  by  the  statute  allowing  it,  and  its 
object  and  office  is  that  of  such  a  plea  as  known  to  the  common 
law.  It  is  a  dilatory  plea.  Its  effect,  if  found  to  be  true,  is  to 
defeat  the  particular  writ,  and  does  not  touch  the  merits  of  the 
action.  Whether  under  our  statute  this  plea  may  be  allowed  a 
double  aspect  by  denying  the  indebtedness  sworn  to  in  the  affi- 
davit, as  well  as  the  facts  stated  which  authorize  the  writ  to  be 
issued,  it  is  not  necessary  now  to  decide.  It  is  the  duty  of  the 
jury  which  tries  the  issue  formed  by  such  a  plea,  if  they  find  the 
plea  untrue,  to  assess  the  plaintiff's  damages,  and  if,  as  in  this 
case,  the  plaintiff  proves  no  damages,  the  jury  should  report 
nominal  damages.  The  seventh  instruction  asked  for  by  defen- 
dant should  therefore  have  been  given.  That  instruction  was 
as  follows  :  "  The  plaintiff  cannot  recover  in  this  action  his 
damages  unless  he  first  proves  those  damages,  and  the  affidavit 
is  not  evidence  for  that  purpose."  As  this  instruction  was 
applicable  to  the  then  condition  of  the  case,  it  should  have  been 
given.  By  its  refusal  the  court  left  a  pregnant  inference,  at 
least,  that  the  affidavit  was  proof  of  the  amount  of  the  plaintiff's 
damages. 

But  the  verdict  was  defective  in  not  reporting  any  damages 
for  the  plaintiff,  and  for  that  reason  the  court  should  have  set  it 
aside  and  awarded  a  venire  de  novo.     It  simply  found  the  issue 
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for  the  plaintiff.  The  case  was  then  in  the  same  position  as  it 
would  have  been  with  such  a  verdict  upon  a  plea  of  non  assump- 
sit. In  neither  case  could  the  plaintiff  avail  himself  of  the 
finding  so  far  as  it  went,  and  ask  for  another  jury  to  complete  so 
much  of  the  work  of  the  first  jury  as  they  had  left  undone. 
The  court  erred  in  calling  the  second  jury  to  assess  the  plain- 
tiff's damages.  Had  the  court  permitted,  without  objection  by 
the  plaintiff,  and  the  defendant  had  chosen  to  file  a  plea  to  the 
merits  after  the  first  finding,  as  was  the  case  in  Wliite  v.  Wilson, 
5  Gilman,  21,  it  would  have  been  too  late  for  either  party  to  s 
question  it  after  trial  of  that  issue.  ^--^-^ 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


William  Fergerson,  Plaintiff  in  Error,  v.  Moses  M.  Raw- 
lings,  Defendant  in  Error. 

ERROR  TO  PULASKI. 

A  motion  to  dismiss  a  suit  cannot  be  entertained  while  a  regular  default  exists. 
A  general  demurrer  is  a  waiver  of  a  plea  in  abatement. 

The  facts  of  this  case  will  be  found  in  the  opinion. 

William  Hunter,  for  Plaintiff  in  Error. 

A.  T.  Green,  and  Tanner  &  Casey,  for  Defendant  in  Error. 

Breese,  J.  This  suit  was  commenced  by  attachment  regu- 
larly issued  and  levied  on  a  lot  in  Mound  City. 

On  the  return  of  the  writ,  and  after  filing  the  declaration, 
the  default  of  the  defendant  was  entered,  and  a  writ  of  inquiry 
awarded  to  assess  the  damages,  in  vacation.  At  the  next  term 
the  jury  having  assessed  the  damages  and  returned  the  verdict 
into  court,  the  defendant  entered  his  motion  to  dismiss  the  suit, 
which  was  denied.  He  then  entered  his  motion  to  set  aside  the 
default,  which  was  allowed,  and  he  then  filed  a  plea  in  abate- 
ment of  the  affidavit,  and  also  a  general  demurrer  to  the  declara- 
tion. On  a  subsequent  day  of  the  term,  the  court,  on  motion 
of  the  plaintiff,  caused  the  plea  in  abatement  to  be  stricken 
from  the  file,  whereupon  the  defendant  withdrew  his  demurrer, 
and  saying  nothing  further,  a  judgment  by  nil  dicit  passed,  and 
a  jury  called  to  assess  the  damages,  on  which,  as  found,  a 
judgment  was  entered. 
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The  defendant  now  here,  questions  the  regularity  and  propri- 
ety of  these  proceedings.  We  can  see  no  error  in  them.  A 
motion  to  dismiss  could  not  be  entertained  whilst  a  regular 
default  existed.  It  was  necessary  to  get  rid  of  that,  before  the 
motion  to  dismiss  could  prevail,  but  when  the  default  was  set 
aside,  the  defendant  did  not  renew  his  motion  to  dismiss,  but 
filed  his  plea  in  abatement  to  the  writ  and  a  general  demurrer 
to  the  declaration.  By  the  rules  of  pleading,  the  demurrer 
was  a  waiver  of  the  plea  in  abatement,  (Cobb  v.  lngalls, 
Breese,  180,)  and  the  court  did  right  in  striking  it  from  the 
files ;  whereupon  the  defendant,  of  his  own  motion,  withdrew 
the  demurrer. 

The  judgment  being  in  all  respects  regular,  must  be  affirmed. 

Judgment  affirmed. 


Joseph  Gordon,  Appellant,  v.  Franklin  Casey,  Appellee. 

APPEAL  FROM  ST.  CLAIR. 

The  election  law  of  1845  is  intended  to  apply  to  the  election  of  presidential 
electors  as  well  as  to  that  of  State  officers ;  and  bets  made  on  such  elections 
are  void. 

Franklin  Casey  filed  his  declaration  in  debt  in  the  St.  Clair 
Circuit  Court,  on  a  note  of  which  the  following  is  a  copy : 

"  $160 — On  or  before  the  first  day  of  March  eighteen  hundred  and  fifty  three  I 
promise  to  pay  Franklin  Casey  or  order  one  hundred  and  sixty  dollars  provided 
Franklin  A  Pierce  is  elected  President  of  the  United  States  if  not  this  obligation 
to  be  null  and  void  for  value  received.  Joseph  Gordon, 

Paps  House  October  11th  1852.  F.  M.  Gordon." 

Plea  of  general  issue,  and  notice  to  the  effect  that  the  defen- 
dants would  give  in  evidence  that  the  note  sued  on  was  founded 
on  a  bet  between  said  Casey  and  Joseph  Gordon,  on  the  result 
of  a  presidential  election  not  yet  held,  and  that  the  parties 
thereto  were  citizens  of  Illinois  and  entitled  to  vote  at  such 
election. 

The  cause  was  tried  by  the  court,  Snyder,  Judge,  presiding, 
by  consent,  without  a  jury. 

On  the  trial,  the  plaintiff  below  introduced  in  evidence  the 
note  above  copied. 

The  parties  then  introduced  a  statement  of  facts,  in  writing, 
which  was  agreed  by  the  parties  to  be  taken  in  evidence  in  the 
cause,  and  of  which  the  following  is  a  true  copy,  to  wit : 
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"  The  parties  being  together  at  Illinoistown,  St.  Clair  county, 
the  plaintiff  had  a  horse  which  he  held  and  was  offering  to  sell 
at  $80.  Defendant,  Joseph  Gordon,  proposed  giving  plaintiff 
$160  for  the  horse,  provided  Pierce  was  elected  President  of 
the  United  States  of  America.  Plaintiff  agreed  to  the  proposi- 
tion and  delivered  the  horse  to  said  Gordon,  whereupon  and  in 
pursuance  thereof,  said  Gordon  and  his  co-defendant  executed 
the  note  and  delivered  the  same  to  plaintiff.  The  said  plaintiff 
and  defendants  were,  at  the  time  of  the  above  transaction,  resi- 
dents and  voters  in  the  State  of  Illinois,  where  the  same  took 
place,  and  at  the  election  at  which  Pierce  was  elected.  That 
Pierce  was  elected  President,  as  in  the  plaintiff's  declaration 
alleged." 

Thereupon  the  court  gave  judgment  for  plaintiff  below  for 
$223  and  costs,  to  which  defendants  excepted.  Defendants 
next  moved  the  court  for  a  new  trial,  which  motion  was  over- 
ruled by  the  court.     Leave  was  given  Joseph  Gordon  to  appeal. 

J.  Baker,  for  Appellant. 

Tanner  &  Casey,  and  R.  S.  Bond,  for  Appellee. 

Caton,  C.  J.  We  shall  not  waste  time  in  attempting  to  prove 
that  this  was  a  wager  or  bet,  depending  on  the  result  of  the 
presidential  election.  It  is  as  much  a  bet,  and  as  manifestly 
so,  as  if  one  party  had  placed  his  horse,  and  the  other  eighty 
dollars  in  money,  in  the  hands  of  the  stake-holder,  to  be  deliv- 
ered to  the  party  winning  the  bet.  Indeed  the  conditions  of 
this  wager  are  in  the  precise  terms  of  the  52nd  section  of  the 
election  law  of  1845,  viz :  "  Or  if  any  person  shall  agree  to 
pay  any  other  person  any  money,  property  or  other  valuable 
thing,  in  the  event  that  any  election  as  aforesaid  shall  result  in 
one  way,"  etc. 

The  important  question  is,  was  this  bet  void,  as  being  in  viola 
tion  of  our  statute,  or  the  common  law,  or  against  public  policy  ? 
We  think  it  was  void  upon  all  these  grounds,  but  propose  to 
confine  what  we  have  to  say  on  the  subject  on  this  occasion  to 
the  first.  The  section  of  the  statute  above  referred  to,  pro- 
vides :  "  If  any  person  shall  at  any  time  hereafter  bet  or  wager 
any  money,  or  other  valuable  thing,  upon  the  result  of  any  elec- 
tion which  may  be  held  under  the  constitution  or  laws  of  this 
State,  or  shall  bet  or  wager  money,  property,  or  other  valuable 
thing,  upon  the  number  of  votes  which  may  be  given  to  any  one 
or  more  persons  at  any  election  held  as  aforesaid,  or  upon  who 
will  receive  the  greatest  number  of  votes  at  any  such  election," 
etc.,  "  such  person  shall  be  liable  to  indictment,"  etc.     It  is 
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admitted  if  this  bet  was  in  violation  of  this  law,  the  note  is 
void,  and  the  action  upon  it  cannot  be  maintained.  This  bet 
was  upon  the  result  of  a  pending  election  for  a  President  of 
the  United  States.  Was  that  an  election  held  under  the  laws 
of  this  State,  within  the  meaning  of  this  section  ?  Was  this 
bet  within  the  mischief  intended  to  be  provided  against  by  the 
enactment  of  this  law  ?  We  can  give  but  an  affirmative  answer 
to  both  of  these  questions.  It  is  true,  as  has  been  argued,  that 
that  election  was  not  confined  to  this  State,  nor  was  it  neces- 
sarily determined  by  the  result  in  this  State,  nor  does  the  lan- 
guage of  the  act  necessarily  thus  confine  it.  That  it  was  the 
intention  of  the  legislature  in  enacting  this  section,  to  make  it 
applicable  to  presidential  elections,  is  manifest  from  the  very 
position  it  occupies,  and  the  context.  It  is  the  last  section  of 
an  act,  the  very  first  of  which  provides  for  the  election  of  pres- 
idential electors.  The  election  law  of  1845,  first  provides  for 
the  election  of  electors  for  President  and  Vice  President  of  the 
United  States,  and  then  proceeds  to  provide  for  the  election  of 
State  officers,  and  concludes  the  whole  with  this  penal  section. 
Is  it  to  be  presumed  that  the  legislature  did  not  intend  it  to 
apply  to  all  elections  therein  provided  for  ?  Can  it  be  that  they 
intended  to  secure  the  purity  of  the  election  for  State  officers, 
and  intended  to  leave  the  election  of  President  and  Vice  Presi- 
dent open  to  the  corrupting  influence  of  bets  and  wagers  among 
the  electors  ?  This  would  be  a  discrimination  not  to  be  imputed 
to  the  legislature,  unless  it  is  manifest  that  such  was  their  inten- 
tion. There  is  the  same  high  motive  for  protecting  the  one  as 
the  other.  The  evil  is  as  great  in  the  one  as  the  other.  We 
are  satisfied  that  it  is  clearly  within  the  spirit  and  meaning  of 
the  law,  and  is  by  no  means  forbidden  by  its  letter,  but  is  strictly 
within  it. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Ellender  C.  Masterson  et  al,  Appellants,  v.  Samanda  E. 

Cheek  et  al,  Appellees. 

APPEAL  FROM  MONROE. 

A  legal,  subsisting  title,  outstanding  in  another  than  a  defendant  in  ejectment,  will 
defeat  the  recovery  of  the  plaintiff. 

An  infant  of  any  age  can  be  the  grantee  of  land. 
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An  acceptance  of  a  grant  of  land  which  is  favorable  to  the  interests  of  an  infant, 
will  be  presumed  from  facts  and  circumstances  ;  such  as  the  recording  of  the 
deed  by  the  grantor.  The  intention  of  the  grantor  will  be  regarded  as  a  con- 
trolling circumstance. 

The  law  presumes  much  more  in  favor  of  voluntary  settlements,  especially  to 
infants,  than  between  parties  of  full  age. 

This  was  an  action  of  ejectment  to  recover  seventy  acres  of 
land,  known  as  the  "  John  M.  Hull  Tract,"  lying  in  the  county 
of  Monroe. 

The  declaration  was  filed  in  favor  of  said  plaintiffs,  and 
against  Silas  T.  Cheek. 

The  defendant  filed  his  plea  of  the  general  issue. 

On  the  9th  of  November,  1858,  the  death  of  the  original  de- 
fendant was  suggested,  and  the  present  defendants  were  substi- 
tuted. 

A  guardian  ad  litem  was  appointed  for  the  minor  defendants, 
who  answered,  requiring  strict  proof  of  the  allegations  in 
plaintiffs'  declaration. 

The  case  was  submitted  to  the  court  for  trial. 

The  plaintiffs  introduced  a  deed  in  fee  simple,  which  is  set 
out  in  the  record,  made  by  John  M.  Hull  and  wife  to  Benjamin 
Masterson,  dated  the  5th  day  of  December,  1831,  for  seventy 
acres  of  land  in  said  county,  being  part  of  claim  770,  survey 
483,  being  the  improvement  and  then  present  residence  of  said 
Hull,  etc. 

George  Fultz,  a  witness  for  plaintiff,  testified,  that  he  knew 
the  seventy  acre  tract  of  land  sued  for,  and  it  is  known  as  the 
John  M.  Hull  tract.  Benjamin  F.  Masterson  lived  there  a  long 
time  ago,  and  died,  but  not  on  the  place,  leaving  the  plaintiffs, 
his  heirs  and  children.  Witness  did  not  know  the  land  from  its 
numbers,  but  knew  a  seventy  acre  tract,  known  as  the  Hull 
tract,  on  which  Masterson  had  once  lived 

John  Cheek  testified,  that  Masterson  lived  on  said  land  twenty 
years  ago,  about  two  years.  Witness  was  on  the  place  eleven 
years  as  tenant  for  Masterson.  Before  Masterson  died,  M'Gregor 
entered  upon  said  premises,  under  a  contract  to  purchase,  with 
Masterson,  which  contract  was  not  carried  out.  Afterwards,  the 
defendant,  Silas  T.  Cheek,  a  brother  of  witness,  went  in.  Can't 
tell  how  he  went  in,  whether  with  claim  of  title  or  not.  He  was 
in  possession  at  the  commencement  of  this  suit.  Witness  made 
his  home  there  with  M'Gregor,  and  staid  some  time  after 
M'Gregor  left.  Borchert,  the  administrator  of  Masterson, 
would  not  have  anything  to  do  with  it.  Masterson  died  the 
summer  witness  went  in  the  second  time.  M'Gregor  left  the 
spring  before.  Defendant,  Silas  T.  Cheek,  entered  after  the 
death  of  Masterson. 
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The  defendants  then  read  in  evidence,  under  the  statute  of 
1855,  page  528,  the  record  of  proof  of  a  deed  in  Book  "  C, 
destroyed,"  alleged  to  have  been  made  in  June,  1832,  by  Benja- 
min F.  Masterson  to  Andrew  J.  Masterson  alias  Rainer. 

Said  John  Cheek  swore  before  the  commissioners  that  on  or 
about  the  first  of  April,  1832,  Masterson  exhibited  to  and  pro- 
duced before  him  a  deed  which  Masterson  told  witness  was 
a  deed  conveying  it  to  his  son,  A.  J.  Rainer,  and  always  intended 
him  to  have  said  land.  That  as  the  said  Andrew  ivas  then  dead, 
and  inasmuch  as  Isabella,  his  mother,  had  raised  him,  she  was 
entitled  to  said  land,  and  should  have  it  if  she  wanted  it.  That 
witness  is  unable  to  read,  and  knows  nothing  of  the  contents  of 
said  deed,  except  as  stated  by  Masterson. 

Daniel  Converse  testified  before  the  commissioners,  that  on  or 
about  the  14th  day  of  June,  1842,  B.  F.  Masterson  delivered 
to  him,  as  recorder,  said  deed  of  conveyance  in  fee  simple,  and 
properly  acknowledged,  and  it  was  duly  recorded  in  lost  Book  C. 

Plaintiffs  then  proved  that  Daniel  Converse,  now  deceased, 
testified,  on  a  former  trial  of  this  suit,  that  Benjamin  F.  Master- 
son  left  said  deed  with  him,  as  recorder,  to  be  recorded,  but 
could  not  be  positive  about  that.  It  was  recorded,  and  remained 
with  Converse  nine  years,  and  then  was  taken  away  from  the 
office  by  some  one  not  recollected  by  Converse.  He  thought 
said  deed  was  brought  by  Masterson  to  be  recorded,  but  cannot 
be  positive  about  that.  At  the  time  the  deed  was  recorded,  the 
boy  was  a  small  child,  living  with  his  mother  in  Macoupin  or 
Jersey  county,  where  she  had  moved  shortly  after  the  birth  of 
the  child. 

Plaintiffs  then  proved  by  said  John  Cheek,  that  he  went  with 
Masterson  to  Whitehall,  in  Green  county,  where  the  boy's  mother 
then  lived,  to  see  the  boy,  and  try  to  induce  him  to  come  down 
on  the  land.  We  started  with  the  boy.  He  was  then  fifteen  to 
seventeen  years  old.  During  the  first  night  after  we  started,  the 
boy  ran  away,  and  we  returned  without  him.  He  went  there, 
as  he  told  witness,  to  put  the  boy  in  possession  of  the  land.  In 
a  conversation  on  their  return  home,  Masterson  asked  witness 
what  he  would  do,  if  in  his  place  ?  Would  you  take  the  land 
away  from  the  boy  ?  Witness  said  he  was  a  better  scholar  than 
witness,  and  witness  could  not  counsel  him.  He  then  said  the 
boy  should  have  the  land,  if  he  ran  wild  as  a  turkey,  and  if  his 
mother  wanted  to  look  after  it,  she  could  do  so — she  had  raised 
him — but  that  he  would  keep  the  land  his  life-time.  The  old 
man  had  a  paper  he  said  was  the  deed,  and  he  brought  it  back 
with  him. 

George  Fultz  testified,  that  Masterson  wanted  to  sell  him  the 
place  on  the  4th  of  April,  1853.     The  boy  was  then  dead.     He 
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died  before  he  became  of  age.  Masterson  offered  to  sell  witness 
the  land  repeatedly,  and  when  Masterson  spoke  to  witness  about 
selling  the  land,  the  fact  that  he  had  made  a  deed  to  his  son 
came  up  in  conversation.  He  remarked,  "  If  you  had  come  half 
an  hour  sooner,  you  would  have  seen  me  burn  the  deed.  There 
are  the  ashes,  now,"  pointing  to  the  fire-place  or  stove.  Benja- 
min F.  Masterson  died  in  1853.  He  had  talked  with  witness 
several  times,  the  year  before,  about  selling  him  the  land.  Fultz 
said  Masterson,  the  last  time,  offered  to  sell  him  the  land  partly 
to  induce  him  to  stay  at  home,  as  witness  supposed.  Witness  is 
the  brother  of  Mrs.  Masterson. 

This  was  all  the  evidence  in  the  case,  upon  which  the  court 
found  the  defendant  not  guilty ;  whereupon  the  plaintiffs  moved 
the  court  for  a  new  trial,  because  the  finding  was  contrary  to 
law,  and  contrary  to  evidence ;  which  motion  was  overruled, 
and  to  which  decision  of  the  court,  the  plaintiffs  at  the  time 
excepted.  The  court  rendered  a  judgment  against  plaintiffs 
for  costs,  from  which  judgment  plaintiffs  prayed  for  and  obtained 
this  appeal. 

Appellants  now  assign  for  error — 

1st.     The  court  below  erred  in  not  finding  for  plaintiffs. 

2nd.     In  refusing  to  grant  plaintiffs  a  new  trial. 

Underwoods,  for  Appellants. 
G.  Koerner,  for  Appellees. 

Breese,  J.  The  court  in  this  case,  before  whom  the  issue  was 
tried,  did  not  err  in  finding  it  for  the  defendants,  if  they 
succeeded  in  showing  an  outstanding  title  in  another  party, 
though  they  were  not  connected  with  the  title  of  that  party  in 
any  manner.  And  this,  on  the  well  known  principle,  that  a 
plaintiff  in  ejectment  must  recover  on  the  strength  of  his  own 
title,  without  regard  to  the  weakness  of  his  adversary's.  A 
legal,  subsisting  title,  outstanding  in  another  in  the  land  claimed, 
is  inconsistent  with  title  in  the  plaintiff,  and  must  defeat  him. 
Hulick  v.  Scoville,  4  Gilm.  159. 

Was  such  outstanding  title  shown  ?  It  certainly  was,  if  an 
infant  can  be  made  a  grantee  in  a  deed  of  land,  and  that  he  can, 
no  matter  what  his  age  may  be,  no  one  will  dispute  or  deny. 
The  infant  grantee,  in  this  case,  was  the  illegitimate  son  of  the 
grantor,  of  tender  years,  and  living  with  his  mother,  and  the 
conveyance  was  voluntary  and  intended  for  his  benefit,  the  grantor 
doing  all  he  could  do  to  make  it  available  for  such  purpose. 
He  executed  it  and  caused  it  to  be  recorded,  and  so  far  as  these 
facts  go,  the  grantee  is  entitled  to  the  benefit  of  them. 
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But  it  is  insisted  that  these  facts  do  not  constitute  a  delivery 
and  acceptance  of  the  deed  by  the  grantee,  nor  by  any  person 
authorized  to  accept.  As  a  general  principle,  both  delivery  and 
acceptance  are  essential  to  the  validity  of  all  deeds  conveying 
land,  but  the  principle  is  to  be  understood  with  some  qualifica- 
tion, as  in  the  case  of  infants  or  lunatics,  either  of  whom  may 
be  grantees,  but  neither  of  whom  can  signify  an  acceptance. 

In  no  case,  whether  the  grantees  be  infants  or  adults,  is  a 
formal  delivery  and  acceptance  essential,  though  there  must  be 
acts  shown  evincing  such  intentions.  The  intention  of  the  party 
is  the  controlling  element  in  contracts  of  this  character,  and  wher- 
ever it  is  manifest,  by  facts  and  circumstances,  that  the  grantor 
in  delivering  a  deed  to  the  recorder  to  be  placed  on  record  with- 
out any  explanation,  intended  to  part  with  his  title,  the  pre- 
sumption is,  and  should  be,  that  he  then  delivers  it  for  the 
benefit  of  the  grantee,  and  it  should  and  will  take  effect  from 
that  moment,  an  acceptance  by  the  grantee  being  presumed  from 
the  beneficial  nature  of  the  transaction.  How  useless  would  be 
a  delivery  to,  and  how  impossible  an  acceptance  by,  an  infant 
one  day  old,  or  a  lunatic. 

In  such  cases,  courts  are  bound  to  hold  the  conveyance  bene- 
ficial to  such  persons,  and  this,  although  the  grantee  had  not 
authorized  and  could  not  authorize  the  recorder  or  other  person 
to  receive  it,  and  was  at  the  time,  wholly  ignorant  of  its  execu- 
tion. The  great  question  is,  did  the  grantor,  by  the  execution 
of  the  deed  and  placing  it  on  record,  intend  thereby  to  part 
with  his  title  absolutely  and  vest  it  in  another,  without  any  inten- 
tion to  resume  it,  or  expectation  of  deriving  a  benefit  from  an 
interest  still  remaining  in  him  in  the  land  ?  The  court,  sitting 
as  a  jury,  has  found  in  the  affirmative,  and,  we  think,  upon 
ample  testimony — an  acceptance,  therefore,  must  be  presumed. 
The  intention  must  control. 

If  in  other  cases,  and  those  are  cases  cited  by  the  appellant's 
counsel,  it  appears  from  the  attending  circumstances  that  the 
grantor  had  the  intention  still  to  remain  the  owner  of  the  land, 
and  there  lingered  in  his  breast  a  hope  of  enjoying  the  benefit 
of  it,  as  where  he  conveys  to  a  party  to  keep  it  from  creditors 
or  for  other  sinister  purposes,  a  more  formal  acceptance  must  be 
shown.  In  all  cases  of  this  kind,  the  real  secret  intent  of  the 
grantor  must  be  looked  to,  and  ascertained  from  the  circum 
stances. 

All  the  cases  cited  on  both  sides  are  reconcilable  on  this  con- 
sideration— that  the  intention  is,  and  must  be,  the  controlling 
element. 

In  a  case  like  this,  where  the  conveyance  was  voluntary,  and 
to  an  infant  who  died  before  he  reached  an  age  to  assent  or 
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accept  the  conveyance,  a  delivery  and  acceptance  will  be  more 
readily  presumed,  than  in  the  cases  to  which  reference  is  made 
by  the  appellant's  counsel. 

The  principle  being  admitted  that  an  infant  of  tender  years 
can  take  by  deed,  not  having,  at  the  same  time,  discretion  to 
accept  or  refuse,  and  dying  before  that  period  arrives,  and  the 
grantor  having  performed  every  act  he  could  perform  to  pass 
the  title  to  the  infant,  and  it  being  for  his  benefit,  it  is  fair  to 
presume  he  assented  to  it.  The  grantor  in  this  case,  must  be 
regarded,  as  to  his  subsequent  possession  of  the  deed,  as  the 
mere  custodian  or  trustee  for  his  son.  The  facts  were  fully 
before  the  court  to  find  the  intention  of  the  grantor,  and  we 
think  it  was  well  found,  that  he  intended  his  son  should  own 
this  land,  reserving  no  future  enjoyment  of  it  to  himself.  It  was 
an  absolute  divestiture  of  title,  which  the  grantor  could  not 
again  resume. 

The  law  presumes  much  more  in  favor  of  the  delivery  of 
deeds  in  the  case  of  voluntary  settlements,  especially  when  made 
to  infants,  than  it  does  between  parties  of  full  age,  in  ordinary 
cases  of  bargain  and  sale. 

We  do  not  deem  it  necessary  to  comment  on  the  many  cases 
referred  to  by  counsel  in  this  case,  as  they  have  all  been  exam- 
ined by  this  court  in  the  case  of  Bryan  et  al.  v.  Wash  et  al.,  2 
Gilman,  557,  which  case  is  full  to  the  point  in  controversy. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 


John  G.  Sloan  et  al,  Appellants,  v.  The  People. 

APPEAL  FROM  RANDOLPH. 

A  sheriff  may  take  a  recognizance  after  indictment  found,  of  a  prisoner  in  his  cus- 
tody, although  a  writ  has  not  issued  from  the  Circuit  Court  commanding  an 
arrest. 

This  was  a  scire  facias  on  a  recognizance  in  the  Randolph 
Circuit  Court.  It  recites  that  James  Campbell  was  indicted 
for  a  rape,  on  the  6th  of  April,  1858,  in  said  county,  and  recog- 
nizance ordered  in  $800 ;  that  on  the  30th  of  April,  1858, 
"  there  was  executed  before  the  sheriff  of  said  county,  a  bond 
or  recognizance"  by  said  Campbell,  and  said  appellees  and 
others,  in  the  penal  sum  of  $800,  which  was  filed  on  the  day 
last  aforesaid,  with  the  clerk  of  said  Circuit  Court.     And  that 


78  MOUNT  VERNON, 


Sloan  et  al.  v.  The  People. 


on  the  6th  of  September,  1859,  an  order  of  forfeiture  was 
entered  of  record  in  said  court,  and  scire  facias  ordered  against 
said  Campbell  and  the  appellees,  returnable,  etc. 

To  this  scire  facias  the  appellees  plead :  1st.  Nultiel  record 
of  the  recognizances  and  forfeiture.  2nd.  That  the  said  sheriff 
at  the  said  time  when  he  took  said  recognizance,  had  no  writ, 
power  or  authority  to  take  said  recognizance,  etc.  3rd.  That 
at  and  before  the  time  said  recognizance  was  taken,  etc., 
the  said  Campbell  was  committed  to  the  common  jail  of  said 
county,  and  in  the  custody  of  the  jailor  thereof,  and  the  said 
sheriff  then  and  there  had  no  writ,  power  or  legal  authority  to 
take  or  approve  said  recognizance,  etc.  4th.  That  the  said 
recognizance  was  not  taken  and  approved  and  entered  into 
before  the  said  sheriff,  in  manner  and  form,  etc. 

All  the  pleas  were  traversed  except  the  third,  which  was 
demurred  to  by  the  People,  and  the  demurrer  was  sustained  by 
the  court.  The  bill  of  exceptions  recites  that  the  recognizance 
was  introduced  in  evidence,  purporting  to  have  been  "  taken 
and  acknowledged  by  the  sheriff"  on  the  30th  of  April,  1858. 
Also,  a  forfeiture  of  record  as  stated  in  said  scire  facias. 

Also,  an  order  of  record,  dated  April  6th,  1858,  that  recog- 
nizance and  bail  in  $800  be  taken  of  said  James  Campbell.  It 
was  admitted  that  the  sheriff  took  said  recognizance  in  vacation, 
under  said  order  of  court,  without  any  writ  or  capias  in  his 
hands  at  the  time.  The  court  found  for  the  People.  Defen- 
dants below  moved  for  a  new  trial,  because  the  finding  was  not 
warranted  by  the  law  or  the  evidence,  which  motion  was  over- 
ruled, and  appellees  excepted  at  the  time,  and  bring  this  cause 
by  appeal  here,  and  assign  for  error :  1st.  The  court  below 
erred  in  not  finding  for  them  on  the  evidence,  and  in  not  grant- 
ing them  a  new  trial.  2nd.  The  court  below  erred  by  sustain- 
ing a  demurrer  to  appellant's  third  plea. 

Underwoods,  for  Appellants. 

A.  Watts,  for  The  People. 

Caton,  C.  J.  A  bill  of  indictment  was  found  against  the 
prisoner  while  he  was  in  jail  on  a  preliminary  mittimus.  The 
amount  of  bail  was  fixed  by  the  Circuit  Court,  when  the  court 
continued  the  cause  and  adjourned,  while  the  prisoner  was  still 
in  the  custody  of  the  sheriff,  he  not  having  offered  the  requisite 
bail.  After  the  adjournment  of  the  court,  the  prisoner  tendered 
to  the  sheriff  sufficient  surety,  whose  recognizance  was  taken  by 
the  sheriff  in  due  form,  and  the  prisoner  discharged.  He  failed 
to  appear  at  the  subsequent  term,  according  to  the  exigency  of 
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the  recognizance,  which  was  regularly  forfeited,  and  a  sci.fa. 
issued,  upon  the  return  of  which,  the  defense  was  made  that  no 
writ  had  issued  from  the  Circuit  Court  to  the  sheriff,  command- 
ing him  to  apprehend  the  prisoner,  after  the  indictment  was 
found,  and  that  for  the  want  of  such  writ  the  sheriff  had  no 
authority  to  take  the  recognizance.  We  are  not  inclined  to 
impute  so  absurd  an  intent  to  our  law,  as  to  require  a  warrant 
to  be  issued  to  the  sheriff,  commanding  him  to  arrest  a  prisoner 
already  in  his  custody,  before  he  can  admit  him  to  bail.  The 
object  of  a  warrant  is  in  general  to  arrest,  and  not  to  discharge 
a  prisoner.  When  the  prisoner  is  already  in  custody,  such  a 
writ  has  no  office  to  perform.  We  must  look  at  the  practical 
common  sense  of  a  statute  to  comprehend  its  spirit  and  mean- 
The  objection  is  too  frivolous  to  bear  discussion. 
The  judgment  must  be  affirmed. 

Judgment  affirmed. 


James  L.  McClurken  et  al,  Plaintiffs  in  Error,  v.  James 
Logan  et  al,  Defendants  in  Error. 

ERROR  TO  WASHINGTON. 

Unless  it  appears  by  a  petition  to  enforce  a  mechanics'  lien,  that  a  contract  existed 
by  which  the  work  was  to  be  performed  within  three  years,  to  be  paid  for  in  one 
year  thereafter,  a  lien  will  not  be  enforced. 

This  was  a  petition  for  mechanics'  lien,  filed  by  the  defendant 
against  the  plaintiffs  in  error,  in  the  Washington  Circuit  Court. 

This  petition  states  that  the  petitioner  made  a  contract  with 
defendant,  McClurken,  to  perform  certain  work  and  labor  on  a 
woolen  factory  and  the  machinery  therein,  for  which  said 
McClurken  promised  to  pay  petitioner  $1.50  per  day  for  as 
many  days  as  he  should  work  on  said  building,  and  to  board 
petitioner  besides,  and  that  petitioner  worked  thirty-two  and 
one-half  days,  or  thereabouts,  for  said  McClurken,  and  that  his 
board  was  worth,  during  that  time,  $2.50  per  week — making,  in 
the  aggregate,  the  sum  of  $60.35  due  petitioner ;  that  peti- 
tioner received  $5.35  on  account,  from  said  McClurken,  which 
left  a  balance  of  $55  due  him.  That  said  buildings  and  ma- 
chinery are  situated  upon  certain  lands  in  the  county  of  Wash- 
ington. That  said  lands  were  originally  owned  by  Thurman 
and  one  Gunn,  who  conveyed  the  same  to  Shipley  and  Barber — 
who  conveyed  the  same  to  McClurken ;  and  that  afterwards, 
said  Harvey  B.  Lucas,  who  was  made  a  defendant  to  the  peti- 
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tion,  attempted  to  take  and  hold  possession  of  the  premises, 
without  having  any  title  known  to  petitioner — but  which,  if  said 
Lucas  ever  had,  was  never  recorded,  and  is  therefore  void. 
The  petition  then  prays  that  the  said  premises  be  sold  to  satisfy 
the  demand  of  said  Logan. 

At  the  May  term,  1855,  Harvey  B.  Lucas,  one  of  the  plaintiffs 
in  error,  and  defendant  in  the  court  below,  filed  his  answer 
without  oath,  in  which  he  states  that  he  knows  nothing  of  the 
accounts  between  the  defendant  in  error,  Logan,  and  the  plaintiff 
in  error,  McClurken,  but  sets  forth  a  legal  title  to  the  premises, 
and  possession  of  the  same,  before  he  obtained  title  to  the  same. 

The  defendant,  McClurken,  did  not,  in  fact  appear,  either  by 
himself  or  attorney,  but  the  defendant,  Lucas,  appeared  and 
filed  the  above  answer. 

At  the  same  term  of  said  court,  the  defendants  in  error 
obtained  a  reference  to  the  master  to  take  the  proofs  and  make 
compensation.  It  further  appears,  from  the  record,  that,  before 
plaintiff  in  error,  Lucas,  answered  petition,  he  interposed  a  de- 
murrer to  petition  which  was  overruled,  and  no  notice  is  taken 
of  the  answer  of  Lucas  in  the  record. 

Nelson  &  Johnson,  for  Plaintiffs  in  Error. 

W.  J.  Allen,  and  Isham  Haynie,  for  Defendants  in  Error. 

Breese,  J.  A  great  number  of  errors  have  been  assigned 
as  existing  in  the  record  in  this  cause,  which  we  do  not  deem 
necessary  to  notice  in  detail,  the  whole  of  them  being  released 
by  one  of  the  plaintiffs  in  error,  and  most  of  the  errors  as  affect- 
ing the  other  plaintiff  in  error,  Lucas,  being  waived  by  the  pro- 
ceedings in  the  cause  originated  by  himself.  There  is  one 
error,  which,  in  accordance  with  previous  rulings  of  this  court, 
must  be  considered  as  fatal.  It  is  the  second  error  assigned, 
"  Because  the  said  court  overruled  the  demurrer  of  the  plaintiff 
in  error,  Lucas,  to  the  petition  filed."  By  an  inspection  of  the 
record  it  will  be  seen  that,  on  a  decision  by  the  court  overruling 
the  demurrer  to  the  petition,  the  defendant  abided  by  the 
demurrer,  and  a  reference  was  at  once  made  to  the  master  to 
take  testimony  and  report  the  amount  due.  A  paper  purporting 
to  be  an  answer  of  the  demandant,  is  among  the  papers  in  the 
cause,  but  it  was  not  sworn  to  nor  treated  as  an  answer  by  the 
court  or  parties,  so  that  the  decision  of  the  court  upon  the 
demurrer  becomes  the  question  for  consideration  here. 

The  proceeding  to  enforce  a  mechanics'  lien  is  statutory 
altogether,  in  derogation  of  the  common  law  and  of  common 
right.     The  lien  must  grow  out  of   a  contract  limited  as  to 
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time,  both  for  its  performance  by  the  mechanic,  and  the  pay- 
ments by  the  employer,  and  the  furnishing  materials  or  labor 
under  it.  The  statute  so  provides,  and  we  have  uniformly  held 
unless  the  petition  shows  upon  its  face  there  was  such  a  contract 
as  is  treated  of  in  the  statute,  to  be  performed  within  three  years, 
and  the  payments  to  be  made  within  one  year  thereafter,  no  lien 
exists  which  this  court  can  enforce.  It  is  unnecessary  to  reca- 
pitulate the  arguments  of  the  cases  so  lately  decided,  or  to 
attempt  to  add  to  their  force.  The  cases  of  Cook  v.  Heald,  21 
111.  R.  425  ;  Cook  v.  Vreeland,  ib.  431,  and  Senior  v.  Brebnor, 
22  ib.  252,  are  full  to  the  point,  and  are  in  this  respect  like  the 
one  now  before  us. 

The  decree  is  reversed,  and  the  cause  remanded,  with  leave  to 
amend. 

Decree  reversed. 


Cain  Hoots,  Appellant,  v.  Serena  Graham,  Appellee. 

APPEAL  FROM  WASHINGTON. 

Until  assignment,  the  right  of  dower  is  inchoate,  and  is  not  the  subject  matter  of 
sale  or  transfer.  The  only  use  the  widow  can  make  of  her  dower  interest  is  to 
release  it  to  the  owner  of  the  fee,  until  it  shall  have  been  set  apart  to  her. 

Until  dower  has  been  assigned,  a  dowress  does  not  acquire  a  right  of  entry. 

Neither  a  trespasser  nor  person  in  possession  as  a  wrong  doer,  can  recover  against 

the  owner  of  the  fee  with  right  of  possession. 
Wild,  unimproved  lands,  do  not  come  within  the  provision  of  the  27th  section  of 

the  34th  chapter  of  the  Revised  Statutes,  title  Dower. 

This  was  an  action  of  trespass  for  damages  to  real  estate, 
commenced  before  a  justice  of  the  peace  by  said  Graham  against 
Hoots. 

William  Weaver  died  seized  of  North-East  of  North-West 
Sec.  15,  Town.  2  South,  Range  4  West,  3rd  P.  M.,  unimproved 
land  ;  had  never  lived  on  it,  but  lived  at  time  of  his  death  about 
two  miles  therefrom  on  public  land,  and  left  said  Serena,  his 
widow,  and  some  children.  Said  Serena,  after  the  death  of 
said  Weaver,  built  on  said  land  a  cabin  worth  ten  or  fifteen  dol- 
lars, and  lived  thereon  some  time,  and  then  removed  to  Ashley, 
leaving  some  furniture  in  said  house,  authorizing  one  Weaver  to 
have  said  cabin  used  as  a  school-house.  Some  stools  of  Serena's 
were  in  said  cabin  ;  when  there  was  no  school,  said  agent  nailed 
up  the  door.  Whilst  said  Serena  lived  at  Ashley  she  petitioned 
for  partition,  and  by  order  of  the  Circuit  Court  of  said  county 
in  partition,  said  land  was  sold,  and  at  the  sale  was  purchased 
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by  James  Hoots,  son  of  appellant.  After  said  sale,  said  Serena 
came  back  into  the  neighborhood  of  said  land,  and  went  one 
day  to  said  cabin,  and  was  fixing  it,  when  said  Cain  Hoots  came 
on  behalf  of  said  James  Hoots,  and  by  his  leave  and  approba- 
tion ordered  said  Serena  away,  and  kicked  the  door  open,  and 
pulled  out  a  couple  of  logs,  and  so  caused  said  Serena  to  leave. 
Quite  a  number  of  saplings  were  cut  on  said  land,  and  Cain 
Hoots  was  seen  cutting  some  of  them,  and  did  cut  some  by  leave 
of  his  said  son,  and  other  persons  cut  some.  Some  witness 
stated  that  all  the  damage  to  house,  and  cutting  saplings,  would 
amount  to  $25,  but  could  not  say  Cain  Hoots  did  all  the  cut- 
ting. Another  witness  stated  that  he  examined  the  house  after 
the  logs  were  pulled  out,  and  that  he  could  have  put  them  back 
for  $2,  as  good  as  ever,  and  saw  nothing  wrong  with  the  door. 
Court  below  excluded  all  evidence  of  the  ownership  of  said 
land  by  James  Hoots,  aforesaid,  and  all  evidence  of  Cain  Hoots 
doing,  as  above  set  forth,  on  behalf  of  and  by  leave  of  said 
James  Hoots.  Jury  found  defendant  guilty,  and  assessed  dam- 
ages at  $25.  Motion  for  new  trial  overruled ;  bill  of  excep- 
tions filed,  and  case  brought  by  appeal  to  this  court.  Cause 
heard  before  O'Melveny,  Judge. 

P.  E.  Hosmer,  for  Appellant. 

A.  Watts,  for  Appellee. 

Walker,  J.  It  appears,  from  the  evidence,  that  one  William 
Weaver  died  seized  of  the  premises  upon  which  the  alleged 
trespass  was  committed ;  that  these  premises  were  unimproved 
during  his  lifetime.  That  he  left  appellee  his  widow.  That 
she,  with  her  own  means,  improved  the  premises  after  his 
death ;  and  took  possession  and  occupied  them  for  a  time,  and 
then  removed  to  another  place,  and  was  about  returning  again 
to  occupy  them,  when  appellant  ordered  her  to  leave  the  place, 
and  pulled  a  couple  of  logs  out  of  the  house.  After  she  left  the 
place  to  reside  upon  another,  the  house  was,  with  her  permission, 
occupied  as  a  school-house,  and  after  it  ceased  to  be  so  occupied, 
her  agent  fastened  the  door  with  nails,  and  it  also  appeared  that 
her  dower  had  never  been  assigned.  The  evidence  also  showed 
that  appellant  had  cut  some  saplings  upon  the  land.  He  also 
offered  to  prove,  by  the  petition,  the  record  and  decree  of  the 
Circuit  Court,  and  a  conveyance  executed  to  him  by  the  commis- 
sioner appointed  by  the  decree,  to  make  sale,  on  a  proceeding 
for  partition ;  that  he  was  the  owner  of  the  premises  in  fee,  at 
the  time  of  the  commission  of  the  acts  complained  of,  as  a  tres- 
pass.    But  the  court  rejected  this  evidence,  and  the  jury  found 
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a  verdict  for  twenty-five  dollars  in  favor  of  appellee.  Thereupon 
appellant  entered  a  motion  for  a  new  trial,  which  was  overruled, 
and  judgment  was  rendered  upon  the  verdict,  from  which  he 
prosecutes  an  appeal  to  this  court. 

The  first  question  which  we  propose  to  consider  is,  whether 
the  right  of  dower  of  respondent,  in  these  premises,  and  which 
had  never  been  allotted  to  her,  gave  the  widow  the  right,  as 
against  the  owner  of  the  fee,  to  use  and  occupy  the  premises  as 
her  own.  The  doctrine  seems  to  be  well  and  almost  uniformly 
settled,  that  until  assignment,  the  widow's  dower  is  merely 
inchoate.  It  is  not  the  subject  matter  of  sale  and  transfer  until 
it  is  allotted.  Although  she  may  release  the  right  to  the  owner 
of  the  fee,  she  can  make  no  other  disposition  of  it  until  set  apart 
to,  or  admeasured  to  her.  It  is  a  personal  right,  that  lies  only 
in  action,  and  not  in  grant,  before  it  is  assigned  to  her.  It  is 
said  that  the  situation  of  a  dowress,  after  the  death  of  her 
husband,  and  before  assignment,  is  very  peculiar.  Although,  by 
that  event,  the  title  of  dower  becomes  consummated,  the  title  of 
entry  does  not  accrue  until  the  ministerial  act  of  assigning  to 
her  a  third  part  in  certainty,  has  been  performed  by  the  proper 
persons.  "  In  the  meantime,  her  situation  is  an  anomalous  case 
in  the  law  of  England,  standing  on  its  own  peculiar  circum- 
stances, and  neither  borrowing  nor  affording  any  analogies. 
It  is  probably  the  only  existing  case  in  which  a  title,  though 
complete  and  unopposed  by  any  adverse  right  of  possession,  does 
not  confer  on  the  person  in  whom  it  is  vested,  the  right  of 
reducing  it  to  possession  by  entry.  The  situation  of  a  dowress 
has  no  resemblance  to  that  of  a  person  who  has  become  entitled 
to  a  particular  estate  by  way  of  remainder  or  springing  use ; 
she  has  no  seizin  in  law,  nor  can  she  exercise  any  act  of  owner 
ship  before  assignment."  Park  on  Dower,  334.  The  same 
author  informs  us  that  her  title  to  be  endowed  is  not  of  an  un- 
divided third  of  the  entirety,  but  of  a  third  in  severalty,  which 
is  unascertained  till  assigned ;  it,  therefore,  bears  no  analogy  to 
the  case  of  coparceners,  or  to  other  persons  becoming  entitled 
to  undivided  interests.  He  also  informs  us  that  a  dowress  can 
never  be  remitted  to  her  dower,  previous  to  actual  assignment. 
And  that,  although  the  title  to  dower  becomes  consummate  on 
the  death  of  the  husband,  yet,  until  actual  assignment,  that  title 
affords  no  impediment  to  the  validity  of  a  recovery,  nor  is  it  to 
be  considered,  for  any  other  purpose,  an  outstanding  estate  of 
freehold. 

From  this  doctrine,  and  it  is  the  common  law,  until  the  appel- 
lee had  her  dower  actually  assigned,  she  had  no  right  of  entry 
into  these  premises.  And  it  has  been  said  that  the  entry  of  the 
widow,  upon  the  death  of  her  husband,  without  assignment, 
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was  to  be  treated  as  an  abatement,  and  a  dowress  in,  under 
a  void  assignment,  may  be  treated  as  a  disseizor.  Park  on 
Dower,  336.  If,  then,  such  an  act  is  a  violation  of  the  right  of 
the  heir,  and  her  entry  upon  the  land,  before  assignment,  was  an 
abatement,  we  are  at  a  loss  to  perceive  how  she  could  thereby 
acquire  the  right  to  recover  against  him  or  his  assigns  as  tres- 
passers. No  case  has  been  referred  to,  and  it  is  believed  that 
none  exists,  which  holds  that  a  trespasser,  or  a  person  in  pos- 
session, as  a  wrong  doer,  can  recover  against  the  owner  of  the 
fee,  with  right  of  possession.  Such  a  rule  would  be  an  end  to 
the  enjoyment  of  property,  and  its  protection  by  judicial  deter- 
mination. It  would  be  to  hold  that  actual  possession,  however 
acquired,  was  paramount  title.  The  appellee,  then,  had  no 
right,  by  the  rules  of  the  common  law,  to  hold  the  possession, 
or  to  recover,  on  that  possession,  against  the  heirs,  or  their 
grantee,  or  person  succeeding  to  their  title. 

But  her  right  to  hold  this  land  until  her  dower  is  assigned  is 
placed  upon  the  27th  sec.  of  the  34th  chap.  R.  S.  p.  202.  That 
section  authorizes  the  widow  to  retain  the  dwelling-house  in 
which  her  husband  most  usually  resided  next  before  his  death, 
together  with  the  outhouses  and  plantations  thereto  belonging, 
free  from  molestation  and  rent  until  her  dower  shall  be  assigned. 
The  property  in  this  case  is  not  the  kind  embraced  in  this  section. 
It  had  on  it  no  dwelling-house  in  which  her  husband  ever  resided, 
nor  was  it  any  portion  of  the  plantation  upon  which  her  husband 
resided.  It  was  some  three  miles  distant,  was  unimproved,  and 
does  not  appear  to  have  been  in  any  manner,  or  for  any  pur- 
pose connected  with  the  residence  of  the  husband.  It  was 
vacant,  wild,  unimproved  land,  and  by  no  known  rule  of  inter- 
pretation can  we  hold  that  such  land  is  embraced  within  its 
provisions.  When  the  legislature  describe  one  kind  of  property, 
it  will  be  understood  that  it  was  intended  to  exclude  all  other 
property  not  embraced  in  the  description.  If  vacant,  unim- 
proved land  had  been  intended  to  have  been  embraced,  it  seems 
clear  the  legislature  would  have  specified  it,  or  used  language 
sufficiently  comprehensive  to  embrace  it. 

The  evidence  fails  to  show  that  she  entered  under  a  lease  from 
the  heirs,  but  that  appellant  had  purchased  the  fee,  subject  to 
her  right  of  dower.  For  these  reasons  we  are  of  the  opinion 
that  the  court  below  erred  in  refusing  to  permit  appellant  to 
show  title  in  fee,  to  justify  the  acts  complained  of  as  being 
trespasses.  If  the  widow  expended  her  own  means  in  improv- 
ing this  land  before  her  dower  was  assigned,  she  must,  to  enjoy 
that  right,  prosecute  her  claim  for  dower,  and  rely  upon  having 
those  improvements  embraced  in  the  portion  of  the  land  allotted 
to  ^her  as  her  third   part  thereof.     If  she  has  expended  her 


NOVEMBER   TERM,   1859.  85 

Donaldson  et  al.  v.  Holmes  et  al. 

money  before  she  was  authorized  by  law  to  do  so,  it  is  her  mis- 
fortune, which  cannot  invest  her  with  the  right  to  recover  for 
injury  done  to  the  premises  by  the  owner. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded. 

Judgment  reversed. 


John  Donaldson,  and  The  Emporium  Company,  Plaintiffs 
in  Error,  v.  James  Holmes,  and  Niles  L.  Wickwire, 
Defendants  in  Error. 

ERROR  TO  PULASKI. 

In  proceeding  to  enforce  a  mechanics'  lien  against  the  person  who  is  in  possession 
of  the  land,  and  for  whom  the  work  is  done  or  materials  furnished,  the  laud  may 
be  sold,  and  his  interest,  whatever  it  may  be,  will  vest  in  the  purchaser. 

The  holder  of  the  legal  title  to  land  ought  not  to  stand  by  and  see  a  contract  made 
for  work  on  the  lot,  and  then  set  up  his  title  to  defeat  a  mechanics'  lien,  when  he 
gives  no  notice  to  the  mechanic  of  the  state  of  the  title. 

This  was  a  petition  for  a  mechanics'  lien,  filed  by  Holmes 
and  Wickwire,  at  the  April  term  of  the  Pulaski  Circuit  Court, 
1859,  against  John  Donaldson,  and  praying  that  the  Emporium 
Company  might  also  be  made  a  party  defendant  to  said  petition. 

The  plaintiffs  proved  that  Donaldson  entered  into  a  written 
agreement  with  them,  on  or  about  the  27th  of  April,  1857,  by 
which  he  was  to  pay  them  $1,000  for  furnishing  materials  and 
erecting  a  frame  house,  of  certain  dimensions,  on  a  certain  lot 
of  ground  in  Mound  City ;  $25  was  to  be  paid  down,  which 
was  done,  and  $500  in  six  months,  and  the  balance  on  comple- 
tion of  the  work.  They  proved  that  they  commenced  the  job, 
and  furnished  materials  and  performed  work  to  the  amount  of 
seven  hundred  and  fifty  dollars,  and  that  they  were  prevented 
from  completing  the  job  by  Donaldson's  not  being  able  to  com- 
ply with  his  part  of  the  contract.  Default  was  taken  as  to 
Donaldson,  but  the  Emporium  Company  filed  an  answer,  setting 
up,  amongst  other  things,  that  the  lot  on  which  said  house  was 
partially  constructed,  belonged  to  said  company ;  and  proved 
that  on  the  17th  day  of  April,  1857,  John  Donaldson  pur- 
chased lots  39  and  40,  in  the  Emporium  plat  of  Mound  City, 
from  said  company  ;  that  the  Emporium  Company  executed  to 
Donaldson  a  certificate  of  sale  of  said  lots  on  the  following  con- 
ditions to  wit:  Donaldson  was  to  pay  said  company  $1,568  for 
the  two  lots,  and  executed  his  three  several  promissory  notes 
for  the  same ;  one  for  $522.66,  payable  in  one  year  from  date  ; 
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one  for  $522.67,  payable  in  two  years,  and  one  for  the  same 
amount  as  the  last,  payable  in  three  years.  If  Donaldson  failed 
to  pay  either  of  said  notes  as  they  became  due,  the  Emporium 
Company  reserved  the  right  to  absolutely  rescind  the  contract 
by  order  of  its  board  of  directors,  at  the  expiration  of  ninety 
days  after  such  failure  on  the  part  of  Donaldson.  Donaldson 
failed  to  make  the  first  payment,  and  the  Emporium  Company 
rescinded  the  contract  according  to  the  conditions  of  the  certi- 
ficate of  sale. 

There  was  a  condition  written  on  the  back  of  said  certificate 
of  sale,  requiring  Donaldson  to  construct  a  frame  house  of  cer- 
tain dimensions,  on  one  of  said  lots  within  one  year  from  the 
date  of  the  sale ;  the  house  partially  executed  by  Holmes  and 
Wickwire  was  on  No.  39  of  the  above  mentioned  lots. 

Hartzel  Hainer  was  president  of  the  Emporium  Company,  at 
the  time  Donaldson  purchased  said  lots,  and  knew  all  about  the 
conditions  of  the  sales  between  the  Emporium  Company  and 
Donaldson  for  the  lots  ;  and  he  also,  at  the  request  of  Donald- 
son, and  as  a  mere  matter  of  accommodation  to  the  parties, 
drew  up  the  agreement  between  Holmes  and  Wickwire  and 
Donaldson,  for  the  furnishing  materials  and  building  said  house ; 
but  he  testifies  that  said  sales  were  in  nowise  connected  with 
each  other.  It  was  one  year  and  ninety  days  from  the  time 
Donaldson  purchased  the  lots  until  he  forfeited  his  certificate  of 
sale,  and  the  lots  reverted  back  to  the  Emporium  Company. 
Holmes  and  Wickwire  furnished  the  material  and  partially 
erected  the  house  immediately  after  Donaldson  purchased  the 
lots,  but  did  not  attempt  to  enforce  their  lien  until  after  Donald- 
son had  absolutely  forfeited  all  his  right,  and  the  lot  had  reverted 
back  to  the  Emporium  Company. 

The  court  decreed  that  Donaldson,  or  the  Emporium  Com- 
pany, should  pay  Holmes  and  Wickwire  the  sum  of  seven  hun- 
dred and  twenty-five  (725)  dollars,  in  sixty  days,  and  if  not 
paid  within  that  time,  that  the  property  should  be  sold,  and 
Holmes  and  Wickwire  be  first  paid  out  of  the  proceeds  of  such 
sale,  and  the  overplus  be  paid  to  the  Emporium  Company. 

T.  A.  Green,  for  Plaintiffs  in  Error. 

William  Hunter,  for  Defendants  in  Error. 

Breese,  J.  At  the  time  the  contract  set  out  in  the  record  in 
this  case  was  entered  into,  for  the  erection  and  completion  of 
the  building  on  the  lot  therein  described,  Donaldson  had  an 
equitable  title  to  the  lot  in  virtue  of  his  certificate  of  purchase 
from  the  Emporium  Company,  in  whom  the  fee  resided.     Under 
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the  seventeenth  section  of  ch.  65,  (Scates'  Conip.  158),  he  is 
to  be  considered  the  owner  within  the  meaning  of  that  chapter, 
to  the  extent  of  his  right  and  interest  in  the  premises.  Donald- 
son held  such  an  interest  until  the  work  was  completed  by  the 
contractors  for  building,  and  did  not  forfeit  his  right  until  some 
time  afterward,  nor  is  it  very  clear  that  his  right  was  ever  for- 
feited, no  vote  of  the  board  of  directors  of  the  company  having 
declared  a  forfeiture,  as  the  contract  with  the  company  on  the 
purchase  of  the  lot  provides.  Be  this  as  it  may,  Donaldson 
had  such  an  interest  in  the  lot  as  will  support  the  lien  of  the 
mechanics  who  erected  the  building  and  furnished  the  materials, 
and  such  lien  binds  his  whole  estate  and  interest  in  it,  whatever 
it  may  be,  in  like  manner  as  a  mortgage  would  have  done,  and 
the  creditor  may  cause  the  right  of  redemption,  or  whatever 
other  right  or  estate  such  owner  had  in  the  land  at  the  time  of 
making  the  contract,  to  be  sold,  and  the  proceeds  of  sale  applied 
according  to  the  provisions  of  the  statute. 

In  Sliegleman  et  al.v.  Mc  Bride,  17  111.  R.  301,  this  court 
say,  "  Where  work  is  done  or  materials  furnished  under  the  pro- 
visions of  this  law,  they  become  a  part  of  the  land,  and  together 
with  the  ground  upon  which  the  improvement  is  made,  form  one 
entire  thing,  that  is,  real  estate ;  and  however  many  interests  there 
may  be  in  the  land,  and  by  whatever  names  they  may  be  known, 
all  together  constitute  the  land.  The  land  may  be  sold  in  this 
proceeding,  and  the  money  applied  according  to  the  rights  of 
all  parties  in  interest  and  before  the  court.  The  lien  created  by 
the  law  is  not  against  the  specific  thing  furnished,  nor  neces- 
sarily against  the  interest  alone  in  the  land  of  the  party  for 
whom  they  are  furnished,  but  against  the  land,  and  should  be 
satisfied  out  of  the  same  in  any  manner  consistent  with  the 
statute,  and  the  principles  of  equity."  Again  the  court  say, 
"  The  person  for  whom  the  work  is  done  or  materials  furnished, 
may  have  a  life  estate  in  the  land,  determinable  at  a  period 
uncertain,  as  the  life  may  be  long  or  short ;  he  may  have  a  right 
of  possession  for  a  period  certain,  and  the  improvements  and 
erections  may  be  of  a  character  entitling  him  to  remove  them, 
or  surrender  them  to  the  owner  of  the  fee  ;"  and  further,  "  In 
a  proceeding  against  the  party  in  possession,  though  he  be  not 
the  owner,  the  land  may  be  sold,  and  the  purchaser  will  take 
the  title  as  against  him.  As  against  the  party  for  whom  the 
work  is  done  or  materials  furnished,  and  who  is  in  possession, 
the  land  may  be  subjected  to  sale,  and  whatever  interest  he  may 
have  therein,  be  it  more  or  less,  will  vest  in  the  purchaser." 
Turney  v.  Saunders  et  al.,  4  Scam.  527  ;  Garnet  v.  Stephenson 
et  al,  3  Gilm.  261,  280. 

The  fact,  then,  that  the  Emporium  Company  hold  the  legal 
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title  to  this  lot,  cannot  override  the  lien  of  the  mechanics. 
Whatever  interest  Donaldson  had  in  the  premises  can  be  sold, 
and  to  this  extent  is  the  decree  of  the  court. 

There  is  one  fact  in  the  case  that  ought  to  have  considerable 
weight  in  favor  of  the  defendants  in  error,  and  that  is,  before 
they  commenced  the  work,  the  president  of  the  Emporium  Com- 
pany drew  up  the  contract  between  them  and  Donaldson,  and 
never  disclosed  the  interest  of  the  company  in  the  lot.  This 
would  seem  to  bring  the  case  within  the  principle  decided  in 
Hig-gins  v.  Moloney,  14  111.  R.  269.  In  equity  the  company 
ought  to  be  estopped  to  deny  that  Donaldson  was  the  owner  of 
the  lot.  The  company,  by  their  president,  stood  by  and  suffered 
the  defendants  to  enter  into  the  contract,  without  disclosing  the 
fact  that  Donaldson  did  not  own  the  lot,  and  had  made  no  pay- 
ment on  it.  The  principles  of  equity  ought  to  estop  the  com- 
pany from  setting  up  their  title  against  the  lien.  Wendall  v. 
Rensselaer,  1  Johns.  Ch.  344 ;  Stores  v.  Barker,  6  Johns.  Ch. 
166. 

We  think  the  decree  of  the  Circuit  Court  was  right,  and 
accordingly  affirm  it. 

Decree  affirmed. 


Alexander  Frazier,  Plaintiff  in  Error,  v.  William  Resor 


et  al,  Defendants  in  Error. 


ERROR  TO  PULASKI. 


A  judgment  will  be  sustained  against  one  of  two  parties  not  served,  if  the  plead- 
ings show  that  such  party  appeared ;  as  where  the  word  defendants  is  used, 
unless  mistake  or  want  of  authority  is  shown.  The  proper  mode  of  pleading  for 
one  defendant,  in  such  case,  is  indicated. 

This  was  an  action  of  assumpsit,  brought  in  the  Circuit  Court 
of  Pulaski  county,  by  Win.  Resor  &  Co.,  against  Ezra  Dreher 
and  Alexander  Frazier. 

A  capias  issued  for  Dreher  and  Frazier,  returnable  at  the  April 
term,  1858,  which  was  returned,  indorsed,  "  Served  by  reading 
to  one  of  the  within  named,  to  wit :  Alexander  Frazier,  Decem- 
ber the  31st,  1857." 

The  declaration  complains  of  Dreher  and  Frazier  as  in  cus- 
tody, etc.,  of  a  plea  of  trespass  on  the  case  on  promises. 

Frazier,  by  attorney,  moved  to  discharge  bail,  which  motion 
was  sustained. 

A  demurrer  to  the  declaration  was  sustained,  and  leave  to 
amend  declaration  was  granted. 
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A  demurrer  to  the  amended  declaration  was  overruled,  and 
afterwards,  on  the  same  day,  judgment  against  both  defendants 
was  rendered  by  default  for  $423.50,  damages  and  costs. 

A  motion  to  set  aside  default,  overruled.  Frazier  prayed  an 
appeal,  which  was  allowed.  The  pleadings  and  other  proceed- 
ings for  the  defendant,  are  shown  by  the  opinion. 

W.  Hunter,  for  Plaintiff  in  Error. 

R.  S.  Nelson,  for  Defendants  in  Error. 

Caton,  C.  J.  This  was  an  action  of  assumpsit  against  two 
defendants,  one  of  whom,  only,  was  served  with  process.  Judg- 
ment was  rendered  against  both  defendants  for  want  of  a  plea, 
after  a  second  demurrer  to  the  declaration  had  been  overruled, 
and  the  only  question  is,  whether  the  appearance  of  the  defend- 
ant not  served,  had  been  entered.  The  record  shows  that  it  had 
been,  and  there  is  nothing  in  the  record  to  show  that  it  was  en- 
tered inadvertently  and  without  authority,  by  the  attorney  who 
also  appeared  for  the  other  defendant. 

The  first  demurrer  is  entitled  with  the  names  of  both  defend- 
ants, and  not  with  the  name  of  the  defendant  served,  impleaded 
with  the  one  not  served,  as  is  the  proper  mode  when  the  plead- 
ing is  for  one  party  only.  In  the  introductory  part  of  the 
demurrer  the  word  defendant,  in  the  singular,  is  used,  but  with- 
out saying  which  defendant  appears.  And,  in  the  conclusion, 
both  defendants  pray  judgment  as  follows  :  "And  they,  the  said 
defendants,  pray  judgment,"  etc.,  using  the  plural  pronoun, 
noun  and  verb.  And  the  special  assignment  of  causes  of  demur- 
rer, are  also  by  both  defendants,  thus :  "  And  the  defendants 
assign  the  following  cause,  to  wit."  Here  again  we  see  the 
plural  noun  and  verb.  To  say  that  here  is  not  an  appearance 
by  both  defendants,  is  a  naked  assertion  against  the  simple  fact. 
Had  this  been  done  by  the  attorney  by  mistake,  and  without 
authority,  it  should  have  been  shown  on  the  motion  to  set  aside 
the  default.  But  when  that  motion  was  made,  no  such  pretense 
was  suggested,  or  cause  urged. 

The  judgment  was  properly  entered  against  both  defendants, 
and  it  must  be  affirmed. 

Judgment  affirmed. 
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The  Trustees  of  Elizabethtown,   Appellants,  v.  Emily 
Ann  I.  Lefler,  Appellee. 

APPEAL  FROM  HARDIN. 

Before  a  party  can  be  convicted  for  violating  a  town  ordinance,  the  provisions  of 
the  charter  must  have  been  complied  with  in  passing  it ;  and  this  must  be  shown 
to  the  court  by  proper  proof. 

An  ordinance  of  a  town  should  be  offered  in  proof,  to  procure  a  conviction. 
Where  a  bill  of  exceptions  omits  to  state  that  it  contains  all  the  evidence,  the  find- 
ing of  the  court  will  be  sustained. 

This  was  an  action  brought  by  the  plaintiffs  against  Emily     / 
Ann  I.  Lefler,  before  a  justice  of  the  peace,  for  a  violation  of  a 
corporation  ordinance,  and  a  fine  of  $5  assessed  against  her, 
from  which  the  defendant  took  an  appeal  to  the  Circuit  Court. 

At  the  May  term  of  said  court,  1859,  the  case  was  submitted 
to  the  court,  proofs  heard,  and  judgment  for  defendant  for  costs  ; 
a  motion  for  a  new  trial  was  overruled. 

The  evidence  produced  on  said  trial  was  in  substance  as  fol- 
lows :  That  defendant  drew  a  brickbat  in  the  attitude  of  throw- 
ing it  at  Lucinda  Mott ;  that  after  holding  it  in  that  attitude  a 
short  time,  turned  round  and  threw  it  down  ;  that  at  the  time 
defendant  was  within  fifteen  feet  of  Lucinda  Mott ;  that  the 
occurrence  took  place  within  the  corporation  of  Elizabethtown. 

The  plaintiffs  then  introduced  in  evidence  the  act  of  the  legis- 
lature of  the  State,  incorporating  the  town  of  Elizabethtown, 
approved  February  13,  1857. 

The  plaintiffs  then  introduced  in  evidence  the  poll  books 
showing  the  vote  taken  by  the  inhabitants  of  said  town,  for  and 
against  the  adoption  of  said  charter ;  also  introduced  a  book  of 
said  corporation  containing  the  ordinances  passed  by  the  board 
of  trustees  of  said  corporation,  and  proved  by  the  clerk  of  said 
corporation  that  he  was  the  keeper  of  the  books,  and  that  the 
book  offered  in  evidence  contained  the  ordinances  of  said  corpo- 
ration passed  by  the  trustees  of  said  town.  To  the  introduction 
of  which  the  defendant  objected  and  the  objection  was  sustained 
by  the  court,  and  plaintiffs  excepted. 

The  bill  of  exceptions  does  not  contain  any  kind  of  averment 
that  it  sets  forth  all  the  evidence. 

This  cause  was  heard  by  Sloan,  Judge. 

J.  M.  Warren,  for  Appellants. 
J.  Olney,  for  Appellee. 


NOVEMBER   TERM,  1859.  91 

Franklin  et  al.  v.  McEntyre. 

Walker,  J.  The  appellants  urge  a  reversal  of  this  judgment 
because  the  court  below  rejected  the  book  of  the  town  ordi- 
nances as  evidence.  The  bill  of  exceptions  fails  to  show  that 
it  contained  an  ordinance  creating  the  offense  of  an  assault,  or 
providing  for  its  punishment.  The  fact  that  the  charter  author- 
ized the  town  to  adopt  such  an  ordinance,  and  prescribe  for  its 
punishment,  did  not  render  the  appellee  liable  to  a  penalty.  Until 
the  town  adopted  such  an  ordinance,  and  it  had  been  published 
as  required  by  the  charter,  the  town  could  not  recover  any  pen- 
alty for  the  commission  of  an  assault.  Even  had  an  ordinance 
been  regularly  adopted  and  published,  the  court  could  not  judi- 
cially know  it,  but  it  should  have  been  proved  as  any  other  fact. 
The  bill  of  exceptions  fails  to  show  that  the  ordinances  con- 
tained in  the  book  offered  in  evidence,  had  been  published  in 
the  manner  and  for  the  period  required  by  the  charter.  Nor 
was  there  any  offer  on  the  part  of  appellants  to  make  such  proof. 
Until  such  proof  was  made,  the  ordinance  was  not  admissible, 
although  all  the  other  requirements  of  the  charter  had  been 
fully  performed.  Until  they  were  adopted  and  published  in  the 
manner  prescribed  by  the  charter,  they  had  no  force,  and  no 
person  was  bound  to  their  observance.  It  was  a  performance  of 
those  acts  which  imparted  to  them  their  vitality.  There  was, 
therefore,  no  error  in  rejecting  this  book  as  evidence. 

The  bill  of  exceptions  fails  to  state  that  it  contains  all  of  the 
evidence  in  the  case,  and  in  the  absence  of  such  a  statement, 
the  presumption  is  that  there  was  sufficient  evidence  to  sustain 
the  finding  of  the  court  below.  The  judgment  of  the  Circuit 
Court  must  therefore  be  affirmed. 

Judgment  affirmed. 


Miner  N.  Franklin,  Dicey  Glenn,  and  James  Glenn, 
Appellants,  v.  Robert  McEntyre,  Appellee. 

APPEAL  FROM  WASHINGTON. 

When  one  person  purchases  real  estate  with  the  money  of  another,  a  resulting 
trust  arises  in  favor  of  the  person  furnishing  the  money. 

This  was  a  bill  in  chancery  filed  by  appellee  against  appel- 
lants, to  compel  them  to  convey  to  him  certain  land,  which 
Franklin  had  bought  with  appellee's  money  under  an  agreement 
to  convey  the  same  to  appellee,  but  which  he  refused  to  do. 
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The  remaining  facts  are  sufficiently  stated  in  the  opinion. 
The  case  was  tried  before  O'Melveny,  Judge. 

Haynie,  Paush  &  Watts,  for  Appellants. 

Smith,  Sumner  &  Underwood,  for  Appellee. 

Breese,  J.  The  testimony  is  full  to  the  point  that  the  tract 
of  land  in  controversy  was  entered  with  the  complainant's  money 
to  the  extent  of  one-half  thereof,  and  repeated  declarations  of 
the  defendant  proved  that  he  entered  the  land  for  the  benefit  of 
complainant  and  himself,  he  to  have  the  south  half  of  the  quar- 
ter section,  and  the  complainant  the  north  half,  on  which  he 
resided  at  the  time  the  entry  was  made,  and  the  bill  filed  and 
the  decree  entered  up.  But  it  is  now  insisted  by  the  appellant's 
counsel,  that  the  contract  between  these  parties  cannot  be 
enforced,  because  the  land  was  entered  in  violation  of  an  act  of 
Congress,  approved  August  4,  1854,  entitled  "  An  act  to  gradu- 
ate and  reduce  the  price  of  the  public  lands  to  actual  settlers 
and  cultivators,"  and  further,  that  the  contract  is  void  at  com- 
mon law. 

We  think  the  argument  to  sustain  these  objections,  able  and 
ingenious  as  it  is,  is  hardly  applicable  to  the  facts  of  the  case. 
There  is  no  proof  going  to  show  that  there  was  any  contract  or 
agreement  whatever  between  these  parties,  that  either  of  them 
should  violate  the  act  of  Congress  in  making  the  entry  and  pur- 
chase of  the  land.  Nor  is  it  shown  that  McEntyre,  the  com- 
plainant, was  knowing,  or  privy  to,  any  such  intention  on  the 
part  of  Franklin.  Franklin  made  the  oath  required  by  the  act 
of  Congress  without  any  instigation  thereto  by  McEntyre,  and 
really  without  his  knowledge,  for  the  original  design  was  that 
McEntyre  should  make  the  oath  and  entry  in  his  own  name,  and 
though  it  is  not  positively  so  stated  in  the  bill  of  complaint, 
yet  it  is  a  fair  inference  from  what  is  there  stated,  that  he  did 
in  fact  make  the  necessary  affidavit  before  the  register  of  the 
land  office,  for  which  he  paid  the  fee  of  fifty  cents,  he,  the  regis- 
ter, promising  to  make  the  entry  for  McEntyre,  and  send  the  cer- 
tificate to  him,  the  money  being  left  with  the  register  by  McEntyre 
for  that  purpose,  one-half  of  which  being  furnished  by  McEntyre, 
and  the  other  half  by  Franklin.  After  a  delay  of  some  weeks, 
the  certificate  of  entry  not  being  sent,  Franklin  proceeded  to 
the  land  office,  made  the  oath  required  by  the  act  of  Congress, 
applied  the  money  left  there  by  McEntyre,  and  took  the  certifi- 
cate of  entry  in  his  own  name,  and  then  refused  to  convey  the 
north  half  of  the  quarter  section  to  McEntyre,  as  it  was  origin- 
ally understood  he  should  do,  but  conveyed  the  whole  tract  to 
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his  then  unmarried  daughter,  who  afterwards  intermarried  with 
James  Glenn,  no  consideration  having  passed  from  his  daughter 
for  the  conveyance.  It  also  appears  that  McEntyre,  during  all 
this  time,  was  in  the  actual  possession  of  the  north  half  of  the 
tract,  improving  and  cultivating  the  same,  and  actually  residing 
thereon,  and  was  so  residing  at  the  time  he  endeavored  to  enter 
the  land. 

Now,  as  one-half  the  money  was  advanced  by  the  complain- 
ant, a  trust  results  in  his  favor,  and  although  Franklin  made 
oath  before  the  register,  as  the  act  of  Congress  required,  that 
he  made  the  entry  "  for  his  own  use,"  that  would  not  destroy 
the  trust.  Though  Franklin  may  have  made  the  entry  in  fraud 
of  the  law,  as  it  was  not  done  by  the  procurement,  privity  or 
consent  of  McEntyre,  he  cannot  be  deprived  of  the  equity 
belonging  to  him,  by  his  advance  of  a  portion  of  the  purchase 
money.  Had  he  entered  the  land,  and  made  the  affidavit  as 
originally  designed  by  the  parties,  it  is  hardly  questionable  if 
he  would  not  have  been  justified  in  so  doing,  as  he  then  lived  on 
the  land,  and  had  made  improvements  on  it.  Franklin's  entry 
may  or  may  not  have  been  in  fraud  of  the  act  of  Congress. 
"We  cannot  say,  for  his  after  conveyance  of  the  land  to  his 
daughter  does  not,  and  cannot,  negative  the  idea  that  at  the 
time  of  the  entry  he  intended  the  land  for  his  own  use,  and  for 
the  purpose  of  actual  settlement  and  cultivation.  There  is  no 
inhibition  in  the  act,  that  after  entry  and  purchase,  the  pur- 
chaser shall  not  grant  the  land,  or  sell  it. 

But  if  Franklin's  entry  was  in  fraud  of  the  law,  a  subsequent 
act  of  Congress,  entitled  "  An  act  to  confirm  certain  entries  of 
land  therein  named,"  approved  March  3,  1857,  (11  U.  S.  Stat, 
at  large,  186,)  securing  to  the  defendant  his  interest  in  one-half 
of  the  land,  also  secures  complainant  his  equitable  interest  in 
the  other  half. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Decree  affirmed. 


John  W.  Pulliam  et  al,  Appellants,  v.  Charles  Pencen- 
neau, Appellee. 

APPEAL  FROM  ST.  CLAIR. 

In  an  action  of  debt,  the  verdict  and  judgment  should  show  the  amount  of  debt 
and  damages,  or,  if  the  amount  is  all  debt,  it  should  so  appear. 
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This  was  an  action  of  debt  commenced  by  appellee  against 
appellants,  and  tried  at  the  September  term,  1859,  of  the  St. 
Clair  Circuit  Court,  Snyder,  Judge,  presiding. 

The  plaintiff  below  sued  in  debt,  claiming  debt  $1,000,  dam- 
age $1,500.  Declaration  in  the  usual  form  on  a  penal  bond, 
dated  10th  September,  1858,  alleged  to  be  given  by  defendants 
below  to  plaintiff  below,  with  $1,000  penalty,  conditioned 
that  if  defendants  below  should  convey  to  plaintiff  below  within 
six  months  320  acres  of  land,  of  same  value  as  the  north  half 
of  Sec.  31,  T.  8  S.,  R.  3  W.,  in  Jackson  county,  Illinois,  which 
the  said  plaintiff  below  had  furnished  to  defendants  below,  then 
the  bond  to  be  void. 

Underwoods,  for  Appellants. 

J.  B.  Hay,  for  Appellee. 

Walker,  J.  This  was  an  action  of  debt  on  a  penal  bond  for 
one  thousand  dollars,  conditioned  for  the  conveyance  of  certain 
real  estate,  within  six  months  from  its  date.  The  jury  found  a 
verdict  for  the  gross  sum  of  $744.30  in  favor  of  plaintiff.  It 
does  not,  by  its  terms  or  otherwise,  find  that  any  portion  of  the 
sum  thus  found  is  either  debt  or  damages.  The  defendant  entered 
a  motion  to  set  aside  the  verdict  and  for  a  new  trial,  which  was 
overruled,  and  judgment  entered  upon  the  verdict,  from  which 
defendant  appeals  to  this  court. 

The  verdict  and  judgment  should  have  found  the  amount  of 
debt,  and  the  amount  of  damages,  or  if  the  amount  found  was 
all  debt,  it  should  have  so  found  the  fact.  This  verdict  and  the 
judgment  upon  it  fails  to  do  either,  and  it  is  therefore  erroneous, 
and  must  be  reversed. 

Judgment  reversed. 


The  Ohio  and  Mississippi  Railroad  Company,  Appellant, 
v.  Epperson  W.  Brown,  Appellee. 

APPEAL  FROM  MARION. 

In  a  suit  against  a  railroad  company,  to  recover  for  cattle  killed,  because  the  road 
was  not  fenced  as  required  by  statute,  the  plaintiff  must  prove  every  material 
allegation  in  his  declaration,  and  that  the  injury  did  not  occur  at  any  of  the 
excepted  places.  And  this,  although  the  declaration  was  defective  in  averment, 
by  not  negativing  the  exceptions  stated  in  the  enacting  clause,  and  was  replied  to 
by  the  general  issue. 
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The  defendant  in  error,  Brown,  filed  his  declaration  in  the 
clerk's  office  of  the  Circuit  Court  of  Marion  county,  against  the 
plaintiffs  in  error,  containing  one  count  in  usual  form,  averring 
that  defendants,  on  the  21st  June,  1857,  were  the  proprietors  of 
the  Ohio  and  Mississippi  Railroad,  which  had  been  open  for  use 
from  the  14th  February,  1855,  whereby  defendants  below  were 
liable  for  injuries  to  stock,  in  case  they  failed  to  erect  fences, 
etc.,  except  at  places  excepted  in  the  statutes.  That  defend- 
ants below,  knowing  the  same,  neglected  and  refused  to  erect 
such  fences,  whereby  three  mares,  one  mule  and  one  colt,  the 
property  of  the  plaintiff  below,  of  the  value  of  eight  hundred 
and  fifty  dollars,  lawfully  feeding,  etc.,  went  from  the  adjoining 
land,  unto  and  upon  said  railroad,  at  a  point  where  the  owners 
of  lands  had  not  fenced,  and  where  they  had  not  agreed  to  fence 
the  same,  and  where  it  became  necessary  to  fence  the  same,  etc., 
and  without  the  limits  of  a  town,  city  or  village,  and  where 
there  was  no  crossing  of  a  public  road  or  highway,  and  thereby, 
then  and  there,  said  animals  were  run  over  and  killed  by  a 
locomotive. 

Damages  claimed,  $850. 

Plea,  general  issue. 

Trial  by  jury,  and  verdict  for  plaintiff  for  $730. 

Motion  for  new  trial  overruled,  and  excepted  to.  Appeal 
prayed,  etc. 

Homes,  Haynie  &  Parrish,  for  Appellant. 

S.  L.  Bryan,  for  Appellee. 

Walker,  J.  It  is  an  elementary  principle,  of  universal 
application,  that  the  allegata  and  probata  must  agree.  Any 
material  variance  between  the  allegation  and  proof,  fails  to 
sustain  the  pleadings,  although  mere  surplusage  is  disregarded. 
The  defendant  in  error  in  this  case  relied  upon  the  liability 
imposed  by  statute  for  a  failure  to  fence  the  track  of  the  road, 
by  plaintiff  in  error.  This  duty  is  imposed  alone  by  statute,  it 
not  being  a  common  law  obligation.  When  cattle  are  killed  by 
the  company,  at  a  point  on  the  road  where  they  are  required 
by  statute  to  fence,  but  have  failed  to  do  so,  the  company  are 
liable  for  the  damages  sustained  by  the  owner,  without  reference 
to  the  amount  of  negligence  or  care  exercised  by  the  company. 
But  a  person  relying  upon  a  recovery,  under  the  statute,  to  entitle 
himself  to  its  benefits,  must  bring  himself  within  its  provisions 
by  averment  and  proof. 

It  has  been  held  by  this  court,  that  the  owner,  to  recover 
under  this  statute,  must  show  by  averment  in  his  declaration. 
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that  the  company  were  required  to  fence  their  track,  and  had 
failed  to  comply  with  that  duty,  and  must  negative  the  various 
exceptions  in  the  enacting  clause,  and  that  the  cattle  were  not 
injured  at  a  point  on  the  road  within  these  exceptions.  Chicago, 
Burlington  and  Quincy  Railroad  Company  v.  Carter,  20  111.  R. 
390.  The  declaration  in  this  case  was  not  objected  to  for  the 
want  of  such  averments,  and  they  were  traversed  by  the  general 
issue.  To  recover  under  that  issue,  the  plaintiff  was  required 
to  prove  every  material  allegation  contained  in  his  declaration, 
to  entitle  himself  to  a  judgment.  There  was  no  evidence  that 
the  road  had  been  in  use  for  six  months  previous  to  the  time 
when  these  cattle  were  injured.  Nor  did  it  appear  that  they  were 
not  killed  at  a  road-crossing,  within  a  town,  city,  or  village,  or 
more  than  five  miles  from  a  settlement.  These  things  should 
have  been  proved,  as  well  as  that  the  road  was  not  fenced, 
together  with  any  other  averment  of  a  non-compliance  with  the 
provisions  of  the  statute,  also  the  injury  to  the  cattle,  to  warrant 
a  verdict  in  favor  of  the  plaintiff.  For  aught  that  appears  in 
this  record,  the  horses  may  have  been  killed  at  any  of  the 
excepted  places  on  the  road,  or  the  road  may  not  have  been 
open  for  use  six  months  before  the  injury  was  sustained.  There 
was  no  count  in  the  declaration  alleging  that  the  injury  was  the 
result  of  negligence,  nor  could  there  have  been  a  recovery  on 
that  ground,  in  its  absence,  even  if  the  proof  had  shown  such 
negligence. 

We  think  that  the  evidence  wholly  fails  to  sustain  the  verdict 
in  this  case,  and  that  the  court  below,  for  that  reason,  should 
have  granted  a  new  trial.  The  judgment  must  therefore  be 
reversed,  and  the  cause  remanded. 

Judgment  reversed. 

Breese,  J.  The  statute,  in  my  judgment,  does  not  require 
the  railroad  companies  to  fence  their  track,  or  impose  it  upon 
them  as  a  duty.  If  they  do  not  fence,  they  are  liable  for  inju- 
ries, without  any  proof  of  negligence.  If  it  be  a  duty,  it  is  one 
of  imperfect  obligation,  which  cannot  be  enforced.  The  statute 
affects  the  evidence  only,  nothing  more. 
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Wm.  Bennett,  and  Wm.  H.  Stow,  Plaintiffs  in  Error,  v. 
Henry  Waller  et  al,  Defendants  in  Error. 

APPEAL  FROM  COOK  COUNTY  COURT  OF  COMMON  PLEAS. 

A  court  of  equity  has  jurisdiction  to  compel  the  heir  of  a  deceased  grantor  to 
execute  a  conveyance,  in  lieu  of  an  unrecorded  deed  which  has  been  lost. 

Parol  proof  of  the  contents  of  a  lost  deed,  must  be  so  clear  as  not  to  leave  any 
reasonable  doubt  as  to  the  substance  of  the  material  parts  of  the  paper. 

Where  a  deed  is  delivered  to  another  than  the  grantee,  for  the  express  purpose  of 
having  it  take  effect,  and  the  grantee  subsequently  approves  of  such  act  by 
promising  to  call  for  it,  the  title  will  vest  in  him. 

A  quit-claim  deed  with  a  covenant  for  further  assurance,  will  enable  a  holder  to 
take  the  benefit  of  any  subsequently  acquired  title  in  a  grantor. 

After  proof  taken,  it  is  too  late  to  urge  that  an  affidavit  of  the  loss  of  a  deed  was 
not  filed  with  the  bill. 

By  the  original  bill,  it  is  alleged,  that  sometime  on  or  about 
the  27th  of  December,  1834,  William  Bennett,  the  father  of 
the  present  defendant,  purchased  of  the  United  States  the 
premises  in  question. 

That  subsequently,  and  in  the  same  year,  William  Bennett, 
sen.,  bargained  and  sold  the  premises  for  a  valuable  considera- 
tion, to  one  James  Kinzie. 

That,  subsequently  to  such  bargain  and  sale,  the  complain- 
ants became,  and  have  since  been  and  now  are,  severally  seized 
in  fee  of  the  respective  shares  and  proportions  of  the  said  prem- 
ises, stated  and  set  forth  in  said  bill,  through  mesne  conveyances 
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from  said  Kinzie.  That  no  conveyance  of  the  premises  was 
executed  by  Bennett  to  Kinzie  at  the  time  of  such  bargain  and 
sale,  nor  until  sometime  in  the  year  1838  or  1839,  when  the  elder 
Bennett  executed  a  deed  of  conveyance  of  the  same  to  said 
Kinzie,  his  heirs  and  assigns,  which  was  afterwards,  in  the  year 
last  mentioned,  delivered  by  said  Bennett  to  one  Rufus  Soules, 
with  instructions  to  deliver  the  same  to  James  Kinzie. 

That  said  deed  was  never  delivered  by  said  Soules,  and  has 
since  been  accidentally  lost  or  destroyed,  and  is  not  in  the  pos- 
session or  custody  of  said  complainants,  nor  has  the  said  deed 
ever  been  recorded. 

That  on  the  3rd  day  of  July,  1854,  complainants  filed  their 
petition  to  perpetuate  the  testimony  of  the  said  Rufus  Soules, 
and  that  such  proceedings  were  had,  that  the  testimony  of  said 
Rufus  Soules  was  duly  taken  under  a  dedimus  potestatem  from 
this  court,  and  returned  to  the  office  of  the  clerk  thereof,  and 
has  been  duly  recorded  therein. 

The  testimony  of  said  Soules  is  set  out  in  full,  and  it  is  alleged 
that  it  fully  appears  by  said  testimony,  that  a  deed  of  the  said 
premises  was  duly  executed  by  the  said  Bennett  to  the  said 
Kinzie,  as  above  stated. 

That  the  consideration  of  the  said  deed  was  fully  paid. 

That  said  Kinzie,  and  those  claiming  under  him,  have  been  in 
possession  of  said  premises  up  to  the  time  complainants  pur- 
chased, and  since  that  time  they,  (said  complainants,)  have  had 
full  and  undisputed  possession,  and  that  neither  Bennett,  nor 
any  one  claiming  under  him,  has  ever  had  adverse  possession. 

That  Rachaef  Bennett,  wife  of  the  said  William  Bennett, 
sen.,  has  released  her  right  of  dower  to  complainants. 

That  said  William  Bennett,  sen.,  departed  from  this  State  in 
1838  or  1839,  and  has  never  since  been  heard  from,  and  is  dead. 

That  said  William  Bennett,  sen.,  left  at  his  departure  a  son, 
who  is  now  living,  and  a  minor,  and  is  the  sole  heir  of  said 
William  Bennett,  sen.,  deceased. 

That  the  loss  and  destruction  of  said  deed  greatly  and  injuri- 
ously clouds,  prejudices  and  endangers  the  interest  of  complain- 
ants in  the  said  premises,  and  that  unless  relieved  they  cannot 
peaceably  possess  or  safely  convey  said  land. 

The  bill  prays  for  the  appointment  of  a  guardian  ad  litem, 
and  that  such  guardian,  for  and  in  behalf  of  said  William  Ben- 
nett, may,  under  the  direction  of  the  court,  execute  a  quit-claim 
deed  of  the  premises  to  complainants,  or  that  such  conveyance 
may  be  executed  by  a  master  of  the  court  under  its  direction. 

And  that  said  William  Bennett  may  be  forever  barred  and 
precluded  from  setting  up  any  claim,  title  or  interest  in  said 
premises. 
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By  a  supplemental  bill  duly  filed  at  a  subsequent  date,  March 
3rd,  1855,  one  William  H.  Stow  is  made  a  party  defendant  to 
said  suit,  but  the  said  supplemental  bill  contains  no  additional 
allegations  affecting  the  rights  of  said  William  Bennett. 

To  this  bill  the  said  defendant,  Bennett,  interposed  an 
answer,  in  which  he,  by  his  guardian  ad  litem,  admits  the  title  of 
his  father,  William  Bennett,  to  the  premises  in  question,  his 
departure  from  the  State,  and  death,  and  his  own  heirship  as 
stated  in  the  bill,  but  denies  the  execution  of  any  deed  or  other 
conveyance  by  William  Bennett  to  said  Kinzie,  and  claims  the 
said  premises  in  fee  as  heir  to  his  said  father. 

Bennett  filed  his  cross-bill  in  said  cause,  in  which,  after  setting 
up  and  reciting  the  original  bill  of  the  complainants,  and  the 
subsequent  pleadings  in  the  cause,  and  alleging  title  of  William 
Bennett,  sen.,  to  the  premises,  as  stated  in  original  bill  of  com- 
plainants, the  departure  of  said  William  Bennett,  sen.,  from  the 
State  of  Illinois,  about  the  year  1839,  his  continued  absence 
since  that  time,  the  fruitless  search  and  inquiry  for  him  by  the 
said  defendant  and  his  family,  alleges  that  said  William  Bennett, 
sen.,  is  deceased,  and  that  he  died  seized  of  the  premises  in  fee, 
and  that  he,  said  defendant,  thereupon  became  seized  of  a  like 
estate  therein,  as  sole  heir  at  law  of  said  William  Bennett,  sen. 

Said  cross-bill  further  denies  the  conveyance  of  said  premises 
by  said  William  Bennett,  sen.,  to  James  Kinzie,  as  alleged  in 
original  and  supplemental  bill  of  complainants,  as  well  as  all 
title  of  complainants  in  the  premises. 

Denies  the  truth  of  the  testimony  of  Rufus  Soules  taken  to  be 
perpetuated,  as  stated  in  original  bill,  and  alleges  that  the  same 
was  taken  without  notice  to  him,  said  William  Bennett,  jr. 

Alleges  that  the  pretended  deed  of  said  William  H.  Stow  is 
a  forgery. 

Denies  all  knowledge  of,  or  assent  to,  the  trust  deed  executed 
by  said  Stow  to  said  defendant,  and  disclaims  all  interest  in 
the  same. 

Alleges  that  the  said  pretended  deed  from  William  Bennett, 
sen.,  to  James  Kinzie,  and  the  said  fraudulent  and  forged  convey- 
ance purporting  to  have  been  executed  by  William  H.  Stow  to 
said  defendant,  are  clouds  upon  the  said  defendant's  title  to 
said  premises  ;  and 

Prays  that  all  these  pretended  and  fraudulent  conveyances 
may  be  set  aside  and  canceled,  and  for  perpetual  injunction 
against  them. 

On  the  25th  of  January,  1858,  the  defendant,  Stow,  filed  in 
said  cause  his  answer  to  the  cross-bill,  in  which  he  denies  that 
the  elder  Bennett  is  dead ;  alleges  that  he  was  living  on  the 
26th  of  January,  1855.     Admits  the  title  of  the  complainants 
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in  the  original  bill  to  be  fabricated.  Admits  that  he  presented 
the  deed  mentioned  in  the  cross-bill,  purporting  to  be  from 
William  Bennett,  sen.,  to  himself,  to  the  register  of  Cook  county, 
to  be  recorded;  denies  that  it  is  a  forgery.  Alleges  that  the 
signatures  thereto  are  genuine ;  that  he  paid  $20,000  for  the 
premises,  and  that  he  purchased  them  in  good  faith. 

On  the  13th  of  February,  1858,  the  defendant,  Bennett,  filed 
his  replication  to  the  answer  of  defendant,  Stow,  to  the  cross-bill. 

To  this  cross-bill  an  answer  was  duly  filed  by  the  said  com- 
plainants in  the  original  bill,  in  which  they  substantially  deny 
the  equity  of  said  bill,  by  setting  up  their  own  title  substantially 
as  stated  in  their  original  bill. 

The  said  defendant,  Henry  Waller,  further,  in  said  answer,  al- 
leges a  title  to  a  portion  of  the  said  premises,  acquired  by  payment 
of  taxes,  under  statute  of  the  State,  to  wit :  "  An  act  to  quiet 
possession  and  confirm  titles  to  land,  approved  March  2nd,  1839." 

That  said  Bennett,  sen.,  was  heard  from  by  his  wife  in  1844 
or  1845,  at  New  Orleans,  alive,  and  that  said  defendant,  Waller, 
under  color  of  certain  title  deeds  from  James  Kinzie  and  his 
grantors,  paid  taxes  on  said  portion  of  said  premises,  to  wit : 
the  north  one-half  thereof,  for  nine  years,  to  wit :  from  1841  to 
1849,  inclusive,  and  that  the  same  was  vacant  and  unoccupied. 

To  this  answer  a  replication  was  duly  filed  by  the  defendant, 
Bennett. 

Throughout  these  pleadings,  as  between  the  complainants  in 
the  original  bill  and  the  defendant,  Bennett,  the  following  alle- 
gations of  the  said  complainants  are  fully  admitted  and  affirmed 
by  both  parties,  to  wit : 

Both  allege  and  admit  that  sometime  in  1834,  William  Ben- 
nett, sen.,  became  the  owner  in  fee  of  the  premises  by  purchase 
from  the  United  States. 

That  sometime  during  the  years  1838  or  9,  he  left  the  State 
of  Illinois  for  parts  unknown. 

That  said  William  Bennett,  sen.,  is  dead. 

That  said  William  Bennett,  defendant,  is  his  sole  heir. 

That  the  pretended  deed  from  William  Bennett,  sen.,  to  Wil- 
liam H.  Stow,  is  a  forgery. 

On  the  part  of  said  complainants  it  is  alleged  that  sometime 
in  1834,  the  said  William  Bennett,  sen.,  bargained  and  sold  the 
premises,  for  a  valuable  consideration,  to  one  James  Kinzie,  and 
sometime  in  1838  or  9,  actually  conveyed  the  same  to  him  by 
quit-claim  deed,  and  that  they  (complainants)  are  seized  in  fee 
simple  of  the  said  premises,  under  mesne  conveyances  from  said 
Kinzie. 

That  said  Kinzie  and  his  grantees  have  ever  since  been  in 
possession. 
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That  complainants  are  now  in  possession. 

That  said  conveyance  from  William  Bennett,  sen.,  is  lost. 

These  last  four  allegations  are  distinctly  denied  by  the  plead- 
ings interposed  on  behalf  of  said  Bennett. 

Each  of  these  parties  prays  for,  substantially,  the  same  relief, 
but  upon  somewhat  different  grounds. 

The  supplemental  bill,  after  stating  the  substance  of  the 
original  bill,  sets  forth  that  Stow  filed  for  record  in  the  office  of 
the  recorder  of  deeds  in  Cook  county,  a  certain  writing,  pur- 
porting to  be  a  deed  from  William  Bennett,  of  the  land  in 
controversy. 

Charges  that  this  deed  is  a  forgery,  and  contrived  and  pro- 
cured by  Stow  to  defraud  complainants. 

Refers  to  proceedings  to  perpetuate  the  testimony  of  Soules, 
and  charges  Stow  with  notice. 

Charges  that  Bennett  had  not  been  heard  from  for  near  sixteen 
years,  and  that  Stow,  knowing  that  he  was  dead,  caused  a  deed 
to  be  made,  to  defraud  complainants,  and  that  the  signature  of 
Bennett's  name  to  said  deed  is  a  forged  signature. 

Sets  forth  that  Stow  had  made  a  trust  deed  of  twenty  acres  of 
the  premises  to  secure  $500  to  defendant,  Bennett,  which  is  made 
an  exhibit  to  the  bill ;  that  no  such  debt  existed  from  Stow  to 
said  Bennett ;  that  this  pretended  trust  deed  was  fraudulently 
contrived  by  Stow,  without  the  knowledge  or  sanction  of  Bennett. 

Prays  an  injunction  to  prevent  recorder  from  giving  said 
deeds  to  Stow  or  Bennett ;  that  the  same  may  be  canceled,  and 
set  aside ;  that  Stow  and  Bennett  be  forbidden  to  make  any 
conveyance  of  said  premises,  and  for  further  relief. 

Stow's  answer  to  the  original  and  supplemental  bills,  admits 
Bennett,  sen.,  bought  of  the  United  States,  the  premises  described. 
Denies  Bennett's  death,  and  avers  that  on  January  26th,  1855, 
he  saw  William  Bennett,  the  original  purchaser  of  the  land  from 
government,  whom  defendant  personally  well  knew,  and  from 
him  received  the  deed  of  said  premises. 

Denies,  on  information  from  Bennett,  that  he  ever  sold  said 
premises  to  James  Kinzie,  under  whom  complainants  claim  title, 
or  to  any  other  person,  or  made  any  conveyance  thereof,  or  any 
agreement  for  a  conveyance  thereof,  to  any  person,  prior  to  deed 
to  defendant. 

Denies  that  Bennett  ever  sold  said  premises  to  J.  Kinzie  ;  that 
he  ever  executed  a  deed  to  him ;  that  he  ever  delivered  any 
deed,  as  alleged,  to  Soules,  for  Kinzie. 

Admits  that  Bennett,  sen.,  left  the  State  in  the  fall  of  1839. 
Avers  that  he  is  still  living ;  defendant  saw  him  January  26th, 
1855  ;  conversed  with  him.  Admits  that  said  W.  Bennett  had 
a  son,  a  minor,  the  only  child  of  said  Bennett,  as  informed. 
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Denies  knowledge  of  proceedings  to  perpetuate  testimony  of 
Soules,  and  insists  that  his  testimony  is  not  true. 

Denies  that  complainants,  until  lately,  had  any  possession  of 
the  premises ;  admits  that  the  track  of  the  railroad  company 
crosses  the  land,  but  without  right. 

Admits  delivery  of  the  deed  frem  Bennett  to  Stow  by  him  to 
recorder  for  record,  which  deed  was  executed  by  Bennett,  the 
original  purchaser,  and  by  which  Bennett  conveyed  said  prem- 
ises to  defendant,  and  his  right  therein. 

Avers  that  he  knew  Bennett  before  he  left  the  State  in  1839 ; 
that  said  deed  was  made  and  signed  by  said  Bennett,  and  no 
other  person.  Denies  the  charges  of  forgery  and  fraud  in  the 
supplemental  bill ;  avers  he  paid  Bennett  $20,000  for  said  land ; 
$10,000  in  cash,  and  $10,000  in  notes  of  defendant,  and  agreed 
to  pay  further  $500  to  said  minor,  and  made  said  trust  deed  for 
that  purpose,  and  that  said  conveyance  of  said  land  was  made 
by  said  Bennett  in  consideration  thereof. 

Stow  affirms  that  the  elder  Bennett  was  still  alive  January 
26th,  1855,  and  that  he  then,  for  a  valuable  consideration,  and. 
in  good  faith,  sold  and  conveyed  the  premises,  which  he  bought 
of  the  government  in  1834,  to  himself. 

Both  Stow  and  Bennett  deny  the  title  of  complainants,  and 
the  deed  to  Kinzie,  its  delivery  to  Soules,  its  loss,  etc. 

Both  Bennett  and  Waller  et  al.  deny  that  W.  Bennett,  sen., 
was  alive  in  January,  1855,  as  averred  by  Stow,  and  contend 
that  the  pretended  conveyance  from  him  to  Stow  is  false. 

Stow  contests  Waller's  possession  and  payment  of  taxes  on 
the  land  in  question,  as  alleged  in  supplemental  bill. 

The  original  bill  was  filed  in  the  Cook  county  Circuit  Court, 
against  the  defendant,  Bennett. 

The  supplemental  bill  was  filed  in  the  same  court,  against  the 
defendants,  Bennett  and  Stow,  to  bring  in  the  defendant,  Stow. 

The  venue  in  this  cause  was  changed  to  the  Cook  County 
Court  of  Common  Pleas. 

On  the  13th  of  June,  1857,  the  court  ordered  a  commission 
to  issue  to  J.  G.  Knapp,  Edward  Ilsley,  Amasa  Cobb,  and  J.  J. 
R.  Pease,  all  of  the  State  of  Wisconsin,  authorizing  and  em- 
powering, and  directing  them,  or  one  of  them,  to  take  the  oral 
cross-examination  of  James  Kinzie. 

On  the  29th  of  June,  a  decree  was  made  in  the  cause,  that 
the  said  William  Bennett,  son  and  heir  of  the  elder  Bennett, 
should  execute,  acknowledge  and  deliver,  after  he  shall  have 
become  twenty-one  years  of  age,  a  quit-claim  deed  to  James 
Kinzie,  of  the  premises,  which  deed  is  to  stand  and  be  of  same 
effect  as  the  alleged  lost  deed,  and  that  the  same  shall  enure  to 
complainants,  deriving  title  from  or  under  Kinzie,  to  the  extent  of 
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their  respective  titles,  and  interest,  or  in  default  of  the  younger 
Bennett  executing  such  deed,  that  one  be  executed  by  a  master. 

That  the  said  Bennett  have  six  months  after  his  majority  to 
show  cause  against  the  decree ;  that  the  pretended  deed  from 
Bennett  to  Stow,  and  the  said  trust  deed,  be  declared  fraudu- 
lent and  be  set  aside  ;  and  that  the  defendant,  Stow,  be  enjoined 
from  conveying,  etc. 

The  defendant,  Bennett,  prayed  an  appeal  to  this  court,  which 
was  allowed. 

Rufus  Soules  testifies,  in  substance,  that  he  was  acquainted 
with  William  Bennett  some  considerable  time  before  1838  ;  does 
not  recollect  when  he  first  became  acquainted  with  him.  Was 
acquainted  with  him  two  or  three  years.  He  had  a  wife  when 
he  knew  him  ;  knew  her  by  sight  only.  Thinks  they  had  stayed 
at  his  house  over  night. 

That  sometime  in  1838  or  9,  thinks  in  '38,  Bennett  left  with 
him  a  deed,  from  himself  and  wife  to  James  Kinzie,  for  the  same 
land  described  in  the  duplicate.  Thinks  it  was  made  in  Chi- 
cago. Recollects  of  its  being  a  proper  deed  signed  by  Bennett 
and  wife.  Can't  say  whether  it  was  printed  or  written  ;  thinks 
it  was  written  ;  pretty  sure  it  was  written.  Cannot  state  what 
the  date  of  the  deed  was ;  thinks  it  was  dated  in  1838,  and 
"  my  reason  for  thinking  so  is,  that  from  the  way  it  was  left  by 
Bennett  for  Kinzie,  I  concluded  that  he  had  made  a  recent  trade 
with  Kinzie." 

That  Bennett  left  the  deed  and  duplicate  with  him  "  to  be 
delivered  to  James  Kinzie,  when  he  should  fcall  for  them." 
Thinks  the  next  season  or  spring,  as  he  was  riding  to  Chicago 
in  the  stage  with  Kinzie,  he  spoke  about  papers  left  with  him, 
and  asked  if  I  knew  anything  about  them.  I  told  him  I  had 
them,  and  he  said  he  would  call  and  take  them. 

Recollects  nothing  more  that  Bennett  said  when  he  left  the 
deed,  except  that  he  said  he  wanted  me  to  take  the  papers  and 
keep  them,  and  deliver  them  to  Kinzie  when  he  called  for  them. 

As  near  as  I  can  remember,  I  kept  it  in  my  possession  up  to 
the  time  my  first  deposition  was  taken,  in  September,  1850,  or  a 
little  before,  when  Rees  called  on  me  for  deed  and  duplicate. 
I  hunted  for  them  among  my  papers,  but  found  only  the  dupli- 
cate, and  handed  it  to  Rees. 

All  the  indorsements  now  on  the  back  of  the  duplicate  were 
on  when  left,  except  certificate  of  Augustus  B.  Coles.  I  am 
satisfied  the  other  indorsements  were  on  it. 

I  compared  the  description  in  duplicate  with  description  in 
deed  ;  they  were  the  same  property. 

Deed  and  duplicate  were  delivered  to  me  at  my  old  tavern 
stand,  in  Lake  county,  in  this  State. 
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I  don't  recollect  of  any  particular  words  spoken  by  Bennett, 
any  more  than  I  have  stated,  "  and  what  I  gathered  from  him 
that  he  had  sold  the  land  to  Kinzie."  I  did  not  deliver  the 
deed  to  any  one,  to  my  recollection ;  if  to  any  one,  it  was  to 
Kinzie.  He  was  at  my  house  once  afterwards,  and  stayed  all 
night,  after  we  talked  of  it  in  the  stage,  and  was  never  there 
after  ;  if  I  delivered  it  all,  it  was  then. 

The  deed  is  lost ;  I  never  could  find  it ;  I  made  several  dili- 
gent searches. 

I  think  deed  and  duplicate  remained  in  my  possession  five  or  six 
years ;  I  then  ceased  to  see  them ;  I  never  compared  them  but  once. 

Read  the  duplicate  once  through,  and  partly  through  several 
times. 

I  think  the  duplicate  was  dated  1834 ;  can't  recollect  month 
or  day,  nor  number. 

Is  positive  deed  was  signed  by  the  wife. 

It  was  finished  out  for  man  and  wife. 

It  was  a  regular  deed ;  I  think  Mrs.  Bennett's  name  was 
Rachel  or  Rebecca ;  it  begun  with  '  R.' 

According  to  my  best  recollection  I  think  it  was  acknowl- 
edged by  Bennett  and  wife.  I  cannot  remember  before  whom, 
nor  at  what  time  or  place  ;  I  think  in  Chicago. 

Cannot  recollect  what  Bennett  said  further  than  I  have  stated. 
I  think  he  said  he  would  not  deliver  the  papers  to  any  other 
person.  I  thought  this  singular,  as  we  never  had  any  private 
conversation  ;  were  not  intimate.  I  believe  it  was  the  last  time 
I  saw  him.  I  can't  recollect  what  the  consideration  was  ;  it 
strikes  me  it  was  not  much  of  a  price  he  gave  for  it. 

I  think  I  compared  deed  and  certificate  not  more  than  one  or 
two  years  after  I  got  them. 

The  land  in  deed  and  duplicate  were  the  same.  I  can  only 
recollect  the  description  in  the  deed  this  way  ;  I  know  they  were 
the  same.  I  thought  it  singular  Kinzie  did  not  call  for  it,  and 
thought  I  would  see  what  it  was.  There  was  no  warranty  in 
the  deed. 

Rees  said  he  would  pay  me  handsomely  if  I  would  find  the 
deed.  In  giving  a  description  of  the  land,  I  depend  entirely  on 
my  comparison. 

Ursula  Soules  testifies,  that  she  is  not  particularly  ac- 
quainted with  William  Bennett ;  saw  him  at  their  house  on 
the  O'Plain,  a  short  time  before  they  left  it ;  not  more  than  a 
year ;  they  left  it  in  1844  or  5.  That  she  saw  an  instrument 
in  writing,  with  Bennett's  name  on  it,  among  Mr.  Soule's  papers ; 
it  was  a  deed  from  William  Bennett  to  James  Kinzie.  Saw  it 
a  number  of  times  ;  have  frequently  taken  it  up  and  read  a  few 
lines  of  it. 
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James  Kinzie  testifies,  in  substance,  that  he  knew  "William 
Bennett ;  formerly  lived  in  Chicago,  and  afterwards  at  or  near 
Independence  Grove,  on  the  O'Plain.  Don't  know  that  he  had 
any  relations ;  believes  he  had  a  wife ;  thinks  her  name  was 
Rachel.  That  he  never  purchased  the  premises  in  question  of 
William  Bennett,  but  did  purchase  some  of  it  of  Archibald 
Clybourne  and  Alexis  Beaubien.  That  he  never  paid  William 
Bennett  any  money  or  other  consideration  for  said  premises ; 
that  neither  William  Bennett  nor  his  wife,  nor  either  of  them, 
executed,  acknowledged  or  delivered  to  him,  or  to  any  other 
person  in  his  behalf,  to  his  knowledge,  any  deed  or  deeds  of 
conveyance  of  the  premises  in  question,  or  any  part  thereof. 
That  he  knows  Soules,  and  has  for  sixteen  years  ;  has  no  recol- 
lection of  riding  in  a  stage  with  him  ;  might  have  done  so  ;  has 
no  recollection  of  ever  talking  with  Soules  about  a  duplicate  or 
deed,  and  "  am  very  certain  he  never  told  me  that  he  had  a 
deed  for  me." 

On  his  cross-examination  he  stated,  that  he  had  been  informed 
that  Soules  had  made  an  affidavit  that  he  had  got  a  deed  from 
Bennett  and  given  it  to  him,  (Kinzie)  ;  that  he  had  no  recollec- 
tion of  having  such  a  deed ;  that  he  searched  and  inquired  to 
see  if  he  might  have  left  such  a  paper,  and  where  ;  that  he  has 
inquired  of  several  of  his  acquaintances,  and  has  been  to  She- 
boygan to  see  if  he  could  find  such  a  deed.  Thinks  he  saw 
Bennett  as  far  back  as  1838  or  1839.  Says  that  he  don't  know 
that  he  could  point  out  the  boundaries  of  the  land  in  question, 
but  that  he  knows  pretty  near  where  it  lies ;  that  it  lies  on  the 
west  side  of  the  south  branch  of  the  Chicago  river.  From  the 
information  he  now  has,  he  says,  that  William  Bennett  seems  to 
have  been  the  first  owner  of  the  land  in  question.  Don't  know 
whether  he  entered  it  with  a  float  or  with  money  ;  that  he  thinks 
he  had  a  deed  of  the  land  before  he  sold  it,  but  can't  tell. 
Sometimes  he  bought  and  sold  land  the  same  day,  before  he  got 
a  deed ;  that  he  bought  a  part  of  it  of  Archibald  Clybourne, 
and  a  part  of  it  of  Alexis  Beaubien  ;  these  are  all  he  recollects 
of  buying  of;  thinks  he  bought  of  Beaubien  first,  and  that 
Beaubien  made  him  a  deed.  Does  not  know  of  whom  Beaubien 
bought ;  might  have  known  at  the  time ;  had  no  acquaintance 
with  the  title  before  he  purchased  of  Beaubien ;  cannot,  recol- 
lect all  the  deeds  he  gave  and  received  for  this  property ;  has 
none  of  them  now  in  his  possession.  Ludby  and  Bennett  never 
let  me  have  a  floating  claim  ;  might  have  let  Walker  have  one. 
Bennett  owed  me  about  $70  ;  has  never  paid  me.  Don't  recol- 
lect when  he  (Kinzie)  made  the  first  deed  for  these  lands, 
whether  a  patent  had  issued  or  not.  Patents  did  not  issue 
till  sometime  after  people  had  bought  their  lands.     Did  not 
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know  before  he  had  left  Chicago  that  Bennett  had  bought  this 
land. 

Kinzie  was  cross-examined  by  complainants  orally,  under 
commission,  for  the  purpose  of  impeaching  him,  and  showing 
that  he  was  interested,  but  nothing  was  elicited  by  it. 

The  following  deposition  is  given  at  length,  as  a  curious  speci- 
men of  detective  art,  and  as  refutatory  of  James  Kinzie's  testi- 
mony. 

Deposition  of  Timothy   Webster,  taken  the  18th  July,  1857: 

State  your  name,  age,  residence  and  occupation. 

My  name  is  Timothy  Webster,  Jr. ;  I  am  thirty-five  years  of 
age  ;  I  reside  in  Chicago,  Illinois  ;  I  am  a  detective  policeman 
by  occupation  ;  I  suppose  it  would  be  more  proper  to  say,  pri- 
vate detective  policeman ;  I  am  in  the  employ  of  Allen  Pinker- 
ton,  formerly  called  Pinkerton  &  Co. ;  I  am  employed  by  the 
year — engaged  by  the  year ;  I  receive  $900  per  year,  disre- 
garding my  success  in  my  undertakings.  I  am  acquainted  with 
James  Kinzie,  of  Iowa  county,  Wisconsin  ;  I  made  his  acquaint 
ance  on  the  14th  of  March  last. 

State  how  and  why  you  became  acquainted  with  him,  and 
fully,  the  circumstances  attending  it. 

I  was  sent  out  there  by  Mr.  Pinkerton,  to  form  an  acquaint- 
ance with  him,  and  if  successful  in  making  acquaintance  with 
him,  to  see  what  he  would  say  about  a  certain  tract  of  land  in 
Chicago,  then  in  controversy  between  Waller,  Bennett  et  al., 
and  finally  to  report  to  him  at  the  first  opportunity.  I  went 
down  on  Otter  Creek,  more  properly  called  the  Clyde ;  I  saw 
some  men  working  at  the  dam,  at  Kinzie's  mill ;  I  saw  Mr.  Kin- 
zie sitting  on  a  log  near  the  dam,  not  knowing  that  it  was  Mr. 
Kinzie  at  the  time  ;  I  sat  down  with  him,  and  got  into  conver- 
sation with  him  about  the  country  in  that  neighborhood  ;  finally, 
at  the  conclusion  of  the  conversation,  he  asked  me  to  walk  in 
the  house  with  him ;  we  sat  there  talking  about  the  country, 
and  other  countries — California  and  Central  America — and  it 
was  then  drawing  on  towards  night ;  it  was  not  night.  I  asked 
him  if  he  knew  of  any  place  that  I  could  stop  at  for  a  few  days ; 
he  said  he  did  not,  but  to  wait  a  few  moments,  when  he  walked 
into  the  other  room — an  adjoining  room  ;  in  a  few  minutes  he 
came  out  to  the  room  in  which  I  was  sitting,  and  told  me  if  I 
would  put  up  with  such  accommodations  as  he  would  afford, 
I  might  stay  with  him ;  I  told  him  I  would  be  very  glad 
to  do  so. 

By  what  name  did  you  introduce  yourself  to  Mr.  Kinzie,  and 
what  business  did  you  represent  yourself  as  being  engaged  in  ? 

Peter  Gr.  Roe  was  the  name  that  I  introduced  myself  to  Mr. 
Kinzie  by ;  I  told  him  I  had  been  in  California  five  or  six  years, 
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and  I  had  come  to  Wisconsin  for  the  purpose  of  buying  land,  if 
I  could  find  any  to  suit  me.' 

How  long  did  you  remain  in  that  neighborhood  ? 

I  made  my  home  with  Mr.  Kinzie  from  the  14th  of  last  March, 
until  the  last  part  of  this  June ;  I  do  n't  remember  the  date 
exactly  that  I  left ;  I  can  tell  by  referring  to  my  memorandum  ; 
I  have  not  got  the  latter  part  of  my  memorandum  with  me. 

What  were  you  engaged  in  whilst  in  that  neighborhood  ? 

Riding  round  the  country  with  Mr.  Kinzie. 

What  points  in  the  county  of  Iowa,  and  in  other  counties  in 
Wisconsin,  did  you  visit  in  company  with  Mr.  Kinzie  ? 

I  have  been  to  Franklin,  Iowa  county,  Dodgeville,  Mineral 
Point,  and  to  nearly  all  the  other  towns  in  the  county ;  I  have 
been  to  Platteville,  which  I  think  is  in  Lafayette  county ;  Bel- 
mound,  which  I  think  is  in  the  same  county ;  I  can  name  the 
towns  but  not  the  counties — Avoca,  Muscada,  Prairie  Du  Chien, 
Madison,  Milwaukee,  Racine. 

What  was  the  professed  object,  generally,  of  your  visits  to 
the  different  points  in  that  neighborhood,  and  what  was 
the  general  subject  of  conversation  between  Mr.  Kinzie  and 
yourself? 

I  generally  went  on  the  invitation  of  Mr.  Kinzie,  particularly 
to  Racine  ;  our  conversation  was  upon  everything  that  you  could 
mention.  The  last  time  he  went  to  Racine  he  told  me  he  had 
received  a  letter  from  Mr.  Millett,  a  lawyer  in  that  place,  and 
that  letter  stated  that  George  E.  Walker,  of  Ottawa,  Illinois, 
was  to  be  there  during  the  week  following,  and  he,  Mr.  Millett, 
wished  to  see  them  together  at  Racine ;  and  he  would  like  me 
to  go  with  him,  to  make  me  acquainted  with  Mr.  Walker  of 
Ottawa.  I  went  to  Mineral  Point  with  him  on  several  occa- 
sions, at  his  special  invitation;  I  went  with  him  to  Mineral 
Point  when  he  went  to  take  the  election  returns  there  from  the 
town  of  Clyde,  and  also  went  with  him  when  he  went  to  attend 
a  meeting  of  the  board  of  supervisors,  he  being  a  member  of 
the  same.  He  and  I  did  business  there  together  after  that.  It 
was  during  our  visits  there,  such  as  having  bonds  for  deeds 
recorded,  and  other  things,  and  another  agreement  which  we  had 
entered  into,  had  that  acknowledged.  I  had  the  bond  recorded 
and  acknowledged.  The  last  payment  on  the  agreement  I  had 
acknowledged ;  the  first  payment  being  made  at  Prairie  Du 
Chien,  and  acknowledged  there  on  the  agreement. 

Did  you  or  not  prosecute  your  purpose  of  attempting  to  buy 
land  there,  and  what  efforts  did  you  make  to  get  yourself  ac- 
quainted with  the  land  there  ? 

I  bought  land  there,  and  before  buying,  I  rode  and  walked  all 
over  the  surrounding  country,  for  ten  or  fifteen  miles,  in  that 


108  OTTAWA, 


Bennett  et  al.  v.  Waller  et  al. 


neighborhood ;  I  walked  all  over  Mr.  Kinzie's  place  with  him 
at  different  times. 

Why  did  you  go  over  Mr.  Kinzie's  place  so  frequently  ? 

To  examine  the  quality  of  the  land,  and  see  the  amount  of 
timber  he  had  on  his  place,  and  to  see  the  condition  of  the  farm 
generally. 

Of  whom  did  you  buy  land,  and  when  was  the  proposition 
first  made,  and  by  whom  ? 

I  bought  of  Mr.  James  Kinzie ;  he  proposed  selling  his  place 
to  me  at  our  first  interview,  or  as  soon  as  I  told  him  I  was  want- 
ing to  buy  land. 

How  long  was  it  from  the  date  he  proposed  to  sell,  and  the 
date  you  actually  purchased  of  him  ? 

He  proposed  selling  me  either  on  the  14th,  15th  or  16th  of 
March  last ;  I  bought  of  him  on  the  21st  of  April,  at  Prairie 
Du  Chien. 

Did  you  or  not  ever  have  a  conversation  with  Mr.  Kinzie  in 
relation  to  the  property  in  controversy  in  this  suit  ? 

I  did ;  at  the  time  he  was  urging  me  to  buy  his  place,  while 
on  our  way  to  Mineral  Point,  he  began  a  conversation  about 
property  he  once  owned  in  Chicago ;  he  said  that  I  could  not 
do  better  than  to  buy  land. 

Did  you  or  not  have  more  than  one  conversation  on  that  sub- 
ject? 

Several  different  times. 

When  did  the  first  conversation  on  that  subject  occur  ? 

I  can't  remember  as  to  dates  ;  I  think  it  was  sometime  towards 
the  last  of  March  or  first  of  April ;  I  can  tell  the  exact  date  by 
referring  to  my  memorandum. 

Where  did  this  first  conversation  take  place  ? 

It  was  either  at  Otter  Creek,  or  on  our  way  to  Mineral  Point; 
do  n't  remember  distinctly ;  can  tell  the  exact  place  by  referring 
to  my  memorandum. 

Will  you  please  turn  to  your  memorandum,  and  state  the  time 
and  place  of  the  first  conversation  ? 

The  23rd  March,  at  Otter  Creek,  on  Kinzie's  farm. 

Please  state  fully  how  that  conversation  was  introduced,  and 
give  the  whole  of  it  as  it  occurred,  as  fully  as  you  can  recollect. 

As  we  were  walking  over  his  farm  to  look  at  it,  he  said  I 
could  not  do  better  than  to  buy  it,  for  land  was  increasing  in 
value  very  fast,  and  he  referred  me  to  lands  that  he  once  owned 
in  Chicago,  not  naming  the  lands  at  that  time  ;  that  he  had  sold 
it  some  twenty  or  twenty-two  or  twenty-three  years  ago,  and  if 
he  had  kept  it  till  now,  it  would  have  made  a  rich  man  of  him, 
and  that  the  said  land  was  in  law  suit  at  that  time,  and  he  was 
bound  to  make  forty  or  fifty  thousand  dollars  out  of  it,  or  more. 
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He  said  it  stood  on  a  pivot,  and  he  could  l^nock  it  either  one 
way  or  the  other,  as  he  pleased.  That  is  about  the  amount  of 
the  conversation  on  that  day,  as  near  as  I  can  recollect,  without 
referring  to  my  memorandum. 

Did  he  tell  you  all  this  in  one  statement,  or  did  you  partici- 
pate in  what  was  said,  and  make  observations  of  your  own  ? 

He  told  me  it  all  in  one  statement,  and  of  his  own  accord. 

Did  he  describe  the  land  in  that  conversation,  or  state  who 
the  parties  to  the  suit  were  ? 

He  did  not. 

When  you  went  with  Mr.  Kinzie  to  Mineral  Point,  to  take  the 
returns  of  election,  as  already  stated  by  you,  did  you  or  not 
have  any  conversation  with  him  on  the  subject  of  the  land  in 
controversy  in  this  suit  ?  if  so,  please  state  what  it  was. 

I  did  have  a  conversation  with  him  on  that  point,  or  on  that 
subject.  In  the  way  of  inducing  me  to  buy  his  farm  on  Otter 
Creek,  he  told  me  that  he  once  owned  land  in  Chicago ;  eighty 
acres  of  land  in  Chicago  ;  and  if  he  had  kept  it  until  that  time, 
that  it  would  have  made  him  a  rich  man  ;  that  he  had  sold  it  to 
a  man  by  the  name  of  Cole,  I  think  he  said,  about  twenty-two 
years  ago — he  did  not  speak  definite  as  to  the  time — but  it  was 
bound  to  make  him  rich  yet.  I  asked  him  how  he  expected  to 
get  rich  if  he  had  sold  it.  He  said  he  had  only  given  a  quit- 
claim deed  for  it,  or  a  quit-claim  bond  for  a  deed ;  it  is  so  long 
that  I  can't  recollect  exactly,  but  on  recollecting,  it  ivas  a  quit- 
claim deed.  I  asked  him  if  they  had  not  got  abstracts  ?  He 
said  he  did  not  know ;  but  he  and  a  man  by  the  name  of  Walker 
— George  E.  Walker — had  bought  it,  or  rather  a  floating  claim 
for  eighty  acres,  and  he  afterwards  made  a  trade  with  George 
E.  Walker  for  the  bond — Bennett's  bond — William  Bennett's 
bond ;  this  bond  given  by  William  Bennett  to  them  or  George 
E.  Walker — I  can't  distinctly  recollect  now  which  it  was — that 
he  would  give  a  deed  for  it  when  he  received  a  patent  from  the 
land  office.  And  before  William  Bennett  gave  the  deed,  he, 
James  Kinzie,  made  a  trade  with  George  E.  Walker  of  one 
thing  and  another,  for  William  Bennett's  bond  on  the  eighty 
acres,  and  there  had  been  a  bond  made  out  for  him,  or  a  deed 
made  out  for  him.  I  asked  him  how  much  the  land  was  worth 
now.  He  said  about  $500,000.  I  told  him  that  was  a  pretty 
good  price  for  eighty  acres.  He  said  it  was,  but  that  it  was 
right  in  Chicago.  I  told  him  that  might  be,  for  there  was  land 
in  New  York  city  that  was  not  worth  so  much.  He  said,  but 
this  is  right  in  town,  and  a  river  ran  along  on  one  side  of  it, 
and  a  railroad  run  through  or  near  it.  I  asked  him  if  there 
was  a  depot  on  the  ground  or  near  it.  He  told  me  the  railroad 
crossed  the  river,  and  the  depot  was  in  South  Chicago.    This 
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is  about  the  substance  of  the  conversation ;  I  can't  remember 
the  whole  of  it  without  referring  to  my  minutes.  This  conver- 
sation was  on  the  way  to  and  from  Mineral  Point.  He  said  that 
Mr.  Millett,  of  Racine,  and  him,  were  to  have  one-half  of  the 
remaining  property  after  all  expenses  of  the  law  suit  were  paid, 
should  Bennett  and  others  gain  the  suit.  I  asked  him  if  Mr. 
Millett  was  a  lawyer.  He  said  he  was.  I  told  him  to  look  out 
for  those  fellows,  for  they  would  eat  the  oyster  and  give  him 
the  shell.  He  said  he  had  been  in  Chicago,  a-talking  to 
Bennett's  guardian — Hugh  Maher,  Walker,  and  others,  and 
during  the  conversation,  they  spoke  of  more  counsel  on  the 
matter,  and  he  asked  them  who  was  a  good  lawyer  in  Chicago 
— their  best  lawyer,  and  they  told  him  that  a  man  by  the  name 
of  Stuart  was  a  good  lawyer.  And  I  told  them  they  had  better 
get  him  ;  and  they  went  right  away  and  retained  Mr.  Stuart  in 
the  case ;  I  understand  the  pronunciation  of  the  word  to  be 
Stewart  or  Stuart ;  I  spell  it  sometimes  one  way  and  sometimes 
the  other ;  he  did  not  tell  me  how  it  was  spelled.  Kinzie  then 
said,  Roe,  they  think  I  am  too  much  of  a  lawyer  to  undertake 
to  cheat  me,  or  do  me  out  of  what  they  say  they  will  do.  I 
told  him  that  I  would  not  trust  them.  He  said  that  Mr.  Millett 
would  attend  to  that  part  of  it.  He  then  went  on  to  tell  me 
the  reason  why  he  placed  such  confidence  in  Mr.  Millett.  He 
said  that  Mr.  Millett,  some  time  ago,  had  trouble  with  a  woman 
in  Racine,  by  the  name  of  Allen  ;  I  think  the  name  is  Allen  ;  I 
can  tell  by  referring  to  my  report ;  that  he,  Millett,  used  to  take 
her  out  riding,  and  afterwards  got  to  screwing  her,  and  her  hus- 
band found  it  out,  and  they  were  about  to  commence  a  suit 
against  Millett,  and  he,  Millett,  found  it  out,  and  came  to  him, 
James  Kinzie,  and  told  him  about  it,  and  he  told  Millett  to  leave 
the  matter  to  him,  and  he  would  fix  it.  And  Millett  told  him 
to  attend  to  it  for  him,  and  he,  James  Kinzie,  went  and  saw 
Mrs.  Allen,  and  told  her  that  if  she  commenced  suit,  Millett 
would  have  her  on  the  stand,  and  that  would  do  her  more  hurt 
than  all  the  money  she  would  get  out  of  Millett  would  do  her 
good ;  and  if  she  would  settle  it,  that  he  would  give  her  $25, 
and  a  grant  for  a  piece  of  land.  And  she  agreed  to  do  it ; 
then  he,  Kinzie,  sat  down  and  wrote  on  a  piece  of  paper,  setting 
forth  that  Millett  had  never  screwed  her,  or  had  anything  to  do 
with  her.  She  signed  it,  and  he  gave  her  the  twenty-five  dol- 
lars, and  then  went  and  saw  Millett,  and  gave  him  the  writing. 
He  then  asked  me  if  he  ought  not  to  trust  a  man  that  he  had 
done  that  for ;  I  told  him  that  I  thought  he  had.  I  can't  recol- 
lect any  more. 

Please  examine  the  paper  marked  exhibit  "  P.  G.  R.,"  now 
shown  you,  in  the  cross-examination  of  James  Kinzie,  and  state 
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under  what  circumstances  it  was  given  by  him,  and  the  conver- 
sation that  occurred  about  the  time  the  trade  was  made  ? 

We  were  in  Prairie  du  Chien  on  the  21st  of  April  last,  I 
think  it  was ;  Mr.  Kinzie  and  myself  were  walking  out  round 
the  town  ;  met  a  gentleman  by  the  name  of  Leonard,  one  of 
Kinzie's  acquaintances,  and  we  got  in  conversation  about  town 
lots.  After  Mr.  Leonard  left  us,  Mr.  Kinzie  said  to  me,  Roe, 
property  has  the  same  chance  to  rise  here  as  it  had  in  Chicago 
when  I  sold  that  property  of  mine,  or  that  property  that  I  once 
owned  ;  that  was  his  language.  I  told  him  that  if  I  bought  his 
farm  on  Otter  Creek,  and  remained  out  West,  that  he  must  let 
me  have  an  interest  with  him  in  the  80  acres  in  Chicago ;  he 
told  me  he  would  like  to  sell  me  an  interest,  but  he  did  not  like 
to  give  any  writings  on  the  agreement,  for  them  fellows — 
Waller  and  others — would  give  any  money  to  get  hold  of  it, 
and  that  would  knock  things  endways.  I  then  asked  him  what 
he  would  take  for  his  farm  on  Otter  Creek ;  he  told  me  he  would 
tell  me  after  he  had  thought  of  it  for  a  few  moments  ;  in  a  short 
time  he  told  me  he  would  take  five  thousand  dollars  for  the  farm 
and  mill  property — in  cash.  I  told  him  I  would  give  $4,500 
for  it — pay  him  $300  then,  and  $200  in  a  few  days,  when  my 
certificates  of  deposit  came  ;  I  expected  them  every  day  ;  and 
the  balance  on  the  10th  of  May,  1857  ;  I  think  10th  of  May 
was  the  date  named.  He  thought  it  over  for  a  few  moments, 
and  said,  Roe,  I  will  take  your  offer  for  the  farm  and  mill.  I 
told  him  we  would  get  some  lawyer  to  draw  up  a  bond,  and  then 
I  would  pay  him  the  $800  ;  he  said  that  was  all  right.  In  a 
short  time  after,  I  asked  him  what  he  was  going  to  do  about  that 
other  trade  we  were  speaking  of;  he  said  he  did  not  know  exactly 
what  to  do.  I  then  asked  him  what  he  would  take  for  one-half 
of  his  interest ;  he  said  he  would  not  take  $20,000  ;  I  laughed 
at  him  ;  he  said,  by  God !  Roe,  that  is  so,  for  it  is  a  sure  thing. 
I  then  asked  him  what  he  would  take  for  one-tenth  of  his  inter- 
est, and  told  him  to  name  his  price.  He  said  he  would  not  sell 
to  any  other  man  except  me,  for  he  said  he  could  trust  me  ;  he 
was  satisfied  he  could  trust  me  with  all  he  knew  or  had,  and  he 
would  let  me  have  one-tenth  for  $800  down,  but  I  would  have 
to  trust  to  his  honesty,  for  he  did  not  like  to  give  writing,  for 
fear  it  might  be  lost.  I  told  him  he  might  die,  then  I  would 
have  nothing  to  show  for  it ;  then  Millett  and  them  fellows 
might  euchre  me.  I  then  told  him  I  would  give  him  $500  for 
one-tenth  of  his  interest.  I  then  asked  him  if  I  understood  him 
right — that  he  was  to  have  one-half — he  and  Millett  were  to  have 
one-half  after  all  the  expenses  of  the  law  suit  were  paid.  He 
said  that  was  as  he  had  told  me,  and  that  was  right,  for  that 
was  the  understanding.     I  then  told  him  that  I  would  give  him 
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$200  down,  and  $300  in  a  few  days,  when  I  received  my  certifi- 
cates of  deposit ;  he  asked  me  when  I  expected  they  would  be 
there  ;  I  told  him  I  was  looking  for  them  to  come  to  Franklin  in  a 
day  or  two.  He  said  he  would  take  my  offer,  and  sat  down  and 
wrote  an  agreement  to  that  effect ;  he  gave  me  the  agreement, 
and  told  me  to  look  out  and  not  to  lose  it.  He  then — I  think 
he  wrote  the  bond  himself,  I  am  not  certain  ;  the  bond  for  the 
farm  and  mill ;  I  was  thinking  which  he  wrote  first ;  he  wrote 
the  bond  first,  before  giving  the  agreement — before  writing  the 
agreement.  We  then  went  to  Mr.  Blair's  law  office,  and  I  gave 
him  $300  on  the  bond  for  the  farm  and  mill,  and  had  it  acknowl- 
edged. I  then  gave  him  $200  on  the  agreement,  for  one-tenth 
of  his  part  in  the  Bennett  eighty  acres  in  Chicago,  and  was 
going  to  have  it  acknowledged — I  was — and  Kinzie  took  me  to 
one  side,  and  told  me  he  did  not  wish  any  one  to  see  it ;  I  told 
him  I  would  look  out  they  did  n't  see  the  writing ;  he  said,  all 
right,  go-ahead.  I  then  had  it  acknowledged ;  the  acknowledg- 
ment was  taken  by  Mr.  Blair,  I  think ;  we  then  went  out  in  the 
street,  and  Kinzie  told  me  to  be  careful  that  I  did  not  lose  the 
agreement,  for  Waller  and  them  fellows  would  give  ten  thousand 
dollars  to  get  hold  of  it ;  I  told  him  I  would  look  out  for  that, 
for  I  would  put  it  somewheres  where  it  would  be  safe.  I  can't 
recollect  any  more  of  our  conversation  on  that  subject. 

Was  there  or  not  more  than  one  bond  for  the  land  written  ? 

There  was. 

State  how  many,  and  by  whom  written,  and  how  it  happened 
that  more  than  one  was  written. 

There  were  three  written ;  the  first  was  written  by  James 
Kinzie  ;  then  I  wished  an  extension  of  time  on  the  last  payment, 
and  he  granted  it,  and  Mr.  Frost,  of  Mineral  Point,  wrote  the 
second  bond  ;  that  bond  was  given  to  me  for  Richard  Lawrence ; 
and  through  Mr.  Kinzie's  mistake  in  describing  the  land,  Mr. 
Frost  wrote  the  third  bond. 

What  extension  of  the  last  payment  was  granted  by  Kinzie  ? 

If  I  remember  the  dates  right,  it  was  from  the  10th  of  May 
to  the  1st  of  July,  1857. 

Whilst  Kinzie  was  selling  out  his  farm  to  you,  did  he  tell  you  that 
he  had  no  interest  in  Chicago,  or  in  the  eighty  acres,  or  in  this  suit  ? 

He  told  me  he  had. 

Did  he  tell  you  that  if  you  bought,  you  must  not  expect  to 
get  a  cent,  or  that  he  did  not  consider  the  interest  bargained 
for,  worth  one  cent  ? 

He  did  not. 

Did  he  say  that  if  Bennett  gained  the  suit  he  had  no  interest 
at  all  in  it  ? 

He  did  not. 
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Did  he  say  it  would  be  folly  in  you  to  buy  any  such  claim  as 
his,  and  that  he  did  not  wish  to  take  money  from  you  for  which 
you  would  have  no  value  ? 

He  did  not. 

Did  he  say  that  whatever  you  paid  he  considered  it  paid  on 
the  farm  ? 

He  did  not. 

Did  you  introduce  the  subject  of  purchasing  this  interest  on 
that  occasion  by  telling  him  that  you  understood,  and  that  some- 
body had  told  you,  that  he,  Kinzie,  had  an  interest  in  Chicago  ? 

I  did  not. 

Did  he  ask  you  what  interest  you  meant  ? 

He  did  not. 

Did  you  state  that  he  had  an  interest  in  eighty  acres  of  land 
there  ? 

I  did  not. 

Did  he  reply  that  you  were  certainly  under  a  mistake,  and 
that  he  had  no  eighty  acres  of  land  there,  and  no  interest  in  the 
eighty  acres  you  alluded  to  ? 

There  was  no  such  conversation  took  place  between  us. 

In  the  conversation  with  Kinzie  during  your  trip  to  Mineral 
Point  and  back,  was  there  or  not  any  reference  made  by  Kinzie  to 
an  interview  with  Mr. Waller?  if  so,  state  fully  what  was  said. 

He  spoke  of  Mr.  Waller,  and  said  that  he  had  been  to  Chicago 
for  the  purpose  of  seeing  Mr.  Waller  ;  he  saw  him  and  told  him 
that  he  could  arrange  all  things  right,  so  that  he  could  gain  the 
suit  if  he  would  give  him  thirty  thousand  dollars  ;  and  said, 
Roe,  what  do  you  think  he  offered  me  ?  I  told  him  I  did  not 
know,  but  I  supposed  about  $15,000.  He  said  no,  damn  his 
melt,  he  only  offered  me  one  thousand.  That  was  about  all  he 
said  about  Mr.  Waller  at  that  time,  speaking  of  Mr.  Waller  alone. 

Was  or  not  anything  said  by  him  during  that  trip,  about  a 
deed  from  Bennett  ?  if  so,  state  what  it  was. 

He  said  there  was  a  deed  made  out,  and  Mr.  Bennett  left  it 
and  the  receipt  or  receipts  with  a  fellow  in  Illinois,  and  the 
damn  fool  lost  the  deed,  and  that  was  the  cause  of  the  whole 
fight;  but  he  could  straighten  it,  if  he  saw  fit — he  could 
straighten  it  for  Mr.  Waller,  if  he  saw  fit. 

Did  he  or  not  make  any  threats  of  what  he  would  do  in  case 
that  Bennett,  or  those  representing  him,  did  not  carry  out  their 
agreement  with  him  ?  if  so,  state  what  he  said. 

He  did ;  he  said  if  they  did  not  carry  out  what  they  agreed 
to,  that  Waller  and  them  fellows  should  have  the  land,  if  he  had 
to  lie  in  prison  the  remainder  of  his  life. 

How  often  did  you  accompany  Mr.  Kinzie  to  Racine,  at  his 
invitation  ? 
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Twice. 

What  was  the  occasion  of  your  first  visit  there  with  him,  how 
long  did  you  stay,  and  where  did  you  go  ? 

I  went  with  him.  He  told  me  he  wished  to  see  Mr.  Millett, 
and  he  wished  to  make  me  acquainted  with  him,  and  he  wished 
to  talk  to  Mr.  Millett  about  the  Chicago  matter.  After  we 
arrived  there,  we  put  up  at  the  Baker  House  ;  spent  most  of  the 
time  while  there  with  Mr.  Millett,  and  Paine,  Millett's  partner. 
He  was  going  to  Indiana  ;  it  was  his  intention  to  go  to  Indiana 
from  Racine.  He  told  Mr.  Millett  that  he  was  going  to  Indiana 
to  pay  young  Jim  Kinzie  a  mortgage  he  had  against  the  mill  or 
farm,  I  do  n't  know  which  he  said.  Mr.  Millet  told  him  he  must 
not  go,  and  he  had  better  send  for  Kinzie  to  come — James 
Kinzie,  the  younger,  his  nephew — come  and  pay  him  there — 
come  to  Otter  Creek  and  pay  him  there.  Kinzie  said  if  he  said 
so,  it  would  have  to  be  so.  Kinzie  told  me  during  that  night, 
when  we  were  in  bed  in  Paine's  house,  that  Millett  had  told  him 
that  Waller  and  them  fellows  wanted  to  take  his  deposition  in 
Chicago,  and  he  must  not  go  there.  I  can't  remember  the  time 
exactly  that  I  did  stay  there,  without  referring  to  my  report ; 
we  spent  our  time  with  Mr.  Millett  while  in  Racine,  at  his  office 
with  him,  and  sometimes  at  his  house,  and  at  other  times  in 
different  saloons,  playing  cards,  drinking,  and  so  forth.  I  came 
to  Chicago  from  Racine,  during  my  visit  to  Racine.  Mr.  Kinzie 
waited  there  until  I  returned. 

What  was  the  occasion  of  your  second  visit  to  Racine  in  com- 
pany with  Mr.  Kinzie  ?  State  fully  what  occurred,  and  what 
was  said  by  Kinzie  during  that  visit  in  reference  to  this  suit,  if 
anything. 

A  few  weeks  before  we  left  Otter  Creek  for  Racine,  Mr. 
Kinzie  told  me  he  had  received  a  letter  from  Mr.  Millett,  saying 
that  George  E.  Walker,  from  Ottawa,  would  be  at  Racine  some 
time  in  the  week  following,  and  he  wished  him,  Kinzie,  to  come 
to  Racine,  so  they  would  be  there  together,  and  he  thought  he 
would  go  on  Monday  or  Tuesday  if  I  would  go  with  him.  I 
told  him  to  wait  till  the  latter  part  of  the  week,  and  I  would 
go ;  he  said  he  would ;  and  he  wrote  a  letter  and  gave  it  to  me 
to  mail  at  Mineral  Point  for  Mr.  Millett.  He  read  the  letter  to 
me  before  sending  it ;  the  particulars  of  the  letter — the  whole 
of  it,  I  cannot  remember ;  I  made  no  minutes  of  the  contents, 
but  he  stated  in  that  letter  to  Mr.  Millett  that  he  would  be  at 
Racine  the  latter  part  of  the  week.  On  Thursday  morning,  I 
think  it  was,  Kinzie  and  I  left  Otter  Creek  for  Racine,  and 
when  we  arrived  at  Racine  we  put  up  at  the  Baker  House. 
The  next  morning  we  went  to  Millett's  office  to  see  him.  Mil- 
lett told  Kinzie  Walker  was  not  there.    During  the  conversation, 


APRIL  TERM,  1859.  115 

Bennett  et  al.  v.  Waller  et  al. 

Kinzie  told  Millett  that  Roe  and  him  would  remain  there  till  the 
first  of  next  week.  At  some  time  during  our  visit  there,  Mr. 
Millett  showed  Mr.  Kinzie  a  roll  of  papers ;  Mr.  Kinzie  asked 
him  what  they  were  ;  Millett  told  him  that  it  was  a  copy  of  the 
questions,  and  his  answers  to  the  same,  made  at  the  investigation 
of  the  Chicago  matter,  and  he  got  them  for  the  purpose  of  his, 
Kinzie,  looking  at  them  before  the  next  examination,  if  they  had 
any.  I  think  it  was  on  Saturday  that  Mr.  Millett  told  Kinzie 
that  he  had  been  thinking  the  matter  over,  and  he  came  to  the 
conclusion  that  he  had  better  write  to  Mr.  Walker,  of  Chicago, 
and  have  him  come  to  Racine  and  see  him,  Kinzie,  before  he 
went  home.  Kinzie  said  he  thought  it  was  the  best  way.  Then 
Millett  sat  down  and  wrote  the  letter,  and  took  it  to  the  post 
office.  While  he  was  gone,  Kinzie  told  me  that  that  letter  was 
for  Mr.  Walker,  one  of  the  lawyers  in  that  Chicago  matter  of 
ours.  During  our  visit  to  Racine,  Mr.  Kinzie  wrote  a  letter  to 
George  E.  Walker ;  he  showed  me  the  outside  of  the  letter,  and 
it  was  directed  to  George  E.  Walker,  mayor  of  Ottawa,  Illinois. 
I  asked  him  what  was  in  the  letter ;  he  said  nothing  but  a  lot  of 
stuff  about  a  woman  ;  that  he  had  written  the  letter  for  the  pur- 
pose of  its  being  showed  if  they  examined  Mr.  Walker  again,  for 
Waller  and  them  fellows  were  sure  to  ask  him,  on  the  examina- 
tion, if  he,  Walker,  ever  received  any  letter  from  him,  Kinzie. 
He  then  said,  Roe,  this  letter  will,  when  showed,  look  as  if 
Walker  and  I  had  nothing  to  say  to  one  another  about  the 
Chicago  matter,  because,  if  we  did,  I  would  have  said  something 
in  this  letter  to  him  about  it.  We  spent  our  time  running  to 
saloons  and  other  places,  most  of  the  time  in  Mr.  Millett's  com- 
pany. We  remained  at  Racine  until  Tuesday — Mr.  Kinzie 
waiting  for  Mr.  Walker  to  come  from  Chicago. 

Was  or  not  anything  said  by  Kinzie  during  that  visit  about  his 
giving  his  deposition  or  cross-examination,  besides  what  you  have 
already  stated  ? 

There  was. 

Please  state  what  was  said. 

There  was  so  much  said  that  I  cannot  remember  the  whole 
conversation,  without  referring  to  my  report  made  from  minutes 
taken  immediately  after  the  conversation. 

Were  you  present  when  a  gentleman  from  Chicago,  calling 
himself  Warder,  arrived  at  Mr.  Kinzie's  house,  with  a  letter 
from  Mr.  Waller,  sometime  in  May  last  ? 

I  was. 

Did  you  or  not  hear  Mr.  Kinzie  speak  of  the  subject  of  that 
letter,  and  of  his  interview  with  Mr.  Warder  ?  if  so,  state  what 
he  said. 

It  was  on  Saturday,  a  gentleman  came  to  Mr.  Kinzie's  house, 
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and  asked  me  if  Mr.  Kinzie  was  at  home ;  I  told  him  he  was, 
and  asked  him  into  the  room  in  which  Mr.  Kinzie  was  sitting. 
This  gentleman  and  Mr.  Kinzie  entered  into  conversation,  and 
I  left  the  room.  In  a  short  time  after,  this  gentleman  came  out 
and  left.  Kinzie  came  to  me  and  said,  Roe,  that  is  a  fellow 
that  Mr.  Waller  sent  up  here  with  a  letter  of  introduction,  in- 
troducing him  to  me,  and  another  letter  wishing  to  know  when 
I  could  come  to  Chicago,  and  give  in  my  deposition.  I  asked 
him  what  this  fellow's  name  was ;  he  said  it  was  Warder,  and 
at  the  same  time  showing  me  the  letter  of  introduction.  He 
said  he  would  show  me  the  other  letter  on  the  first  opportunity. 
I  asked  him  what  he  had  told  Mr.  Warder  on  going  down  to 
Chicago  ;  he  said  he  had  a  letter  already  written  and  sealed  to 
send  to  Mr.  Waller  ;  that  Mr.  Warder  wished  him  to  open  it  and 
write  in  it  that  he,  Mr.  Warder,  had  been  there,  and  saw  him, 
Mr.  Kinzie.  He  said  he  told  Mr.  Warder  that  he  would  not  do 
it.  At  the  time  Warder  called,  Mr.  Kinzie  had  just  adjourned 
a  law  suit,  and  there  were  a  number  of  persons  standing  around. 
This  letter  refreshes  my  memory  as  to  the  other  question — Ra- 
cine— my  last  visit  to  Racine.  Mr.  Millett  invited  Mr.  Kinzie 
and  myself  to  his  house  to  take  tea  one  evening  during  our  last 
visit  at  Racine  ;  while  sitting  in  Mr.  Millett's  house,  Mr.  Millett 
asked  Kinzie  what  paper  that  was  that  he  meant,  that  he  men- 
tioned in  one  of  his  letters  he  had  written  to  him,  that  that 
fellow  Mr.  Waller  sent  to  Otter  Creek  wished  him  to  write  on. 
He  said  that  it  was  a  letter  that  he  had  already  written  to  send 
to  Mr.  Waller,  and  Mr.  Warder  wished  him  to  open  it  and  say 
in  it,  that  he  had  been  to  his  house,  and  saw  him.  Mr.  Millett 
asked  him  if  he  had  written  anything  that  he  wished  him  to, 
meaning  Mr.  Warder  ;  he  told  him  he  had  not.  Millett  told  him 
if  he  did  not  do  anything  that  they  wished  him  to,  that  he 
would  do  right. 

Did  or  not  Mr.  Kinzie,  after  Warder  left,  say  anything  about 
his  coming  to  Chicago,  and  about  his  having  business  there  ? 

He  did  not  say  he  had  any  business  in  Chicago ;  he  said  he 
would  not  go  to  Chicago  until  the  suit  was  ended,  and  if  Mr. 
Waller  wanted  him,  he  would  have  to  come  out  there  to  catch 
him,  for  he  would  not  catch  old  birds  with  chaff. 

Did  he  give  any  reason  why  he  would  not  go  to  Chicago  until 
this  suit  was  ended  ?  if  so,  state  what  it  was. 

He  has  given  me  reasons,  but  I  can't  remember  whether  it  was 
at  that  time,  or  before,  or  afterwards.  I  think  after  that  time, 
however,  he  said  he  had  given  in  one  deposition,  and  if  he  gave 
in  another,  it  might  knock  things,  and  he  had  the  best  of  Wal- 
ler and  them  fellows,  and  meant  [to  keep  it,  and  it  was  to  his 
and  my  interest  for  him  to  keep  away  from  Chicago. 
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In  any  of  the  conversations  Mr.  Kinzie  had  with  you  about 
these  eighty  acres  of  land,  did  he  mention  having  sold  any  part 
to  any  person  besides  Cole  ?  if  so,  state  their  names  as  far  as 
you  can  recollect. 

He  did.  He  told  me  he  had  sold  some  of  it  to  Mr.  See,  his 
father-in-law,  and  I  think  he  said  he  sold  some  to  John  Kinzie, 
his  brother.  He  said  that  that  he  had  sold  to  Mr.  See  he  took 
back  in  a  short  time  afterwards. 

How  did  Mr.  Kinzie  happen  to  be  at  Mineral  Point  on  the 
day  appointed,  a  few  weeks  since,  for  the  taking  of  his  deposi- 
tion in  this  case  ? 

'  Fore  part  of  that  week  I  took  him  with  me  under  the  pretense 
of  going  to  Grant  county  and  Lafayette  county,  to  look  at  land. 
I  kept  in  Lafayette  county  until  the  day  set  for  taking  his  depo- 
sition. I  told  him  that  I  wished  to  go  through  Mineral  Point 
home,  to  Otter  Creek ;  he  wanted  to  start  at  sunrise  in  the 
morning.  Being  afraid  that  Mr.  Waller  had  not  arrived  at 
Mineral  Point,  I  put  him  off,  till  I  was  sure  the  train  would 
have  arrived  at  Mineral  Point  from  Chicago.  I  then  drove  to 
Mineral  Point,  in  company  with  Kinzie,  and  when  we  arrived  at 
Mineral  Point,  I  told  him  I  would  put  up  and  take  dinner  at  the 
United  States  Hotel. 

Why  did  you  take  him  away  from  home  early  in  the  week  ? 

To  keep  him  out  of  the  way  of  Millett  and  others,  and  to 
have  him  beyond  Mineral  Point,  so  as  to  have  to  pass  through 
Mineral  Point,  on  the  day  set  for  taking  his,  Kinzie's,  deposition. 

Was  he  aware  that  his  deposition  was  to  be  taken  on  that 
day? 

I  do  n't  think  he  was ;  for  if  he  had  been  aware,  he  would 
have  told  me. 

Why  did  you  try  to  keep  him  out  of  the  way  of  Millett  and 
others  ? 

Because  he  told  me  that  Millett  would  keep  him  posted  on  all 
their  movements  in  Chicago  in  the  matter,  and  I  had  heard 
Millett  tell  him  myself  that  he  would  know  how  things  were 
going  on,  and  he  would  write  to  him,  Kinzie,  at  least  once  a 
week,  and  he,  Kinzie,  must  do  the  same.  And  he,  Kinzie,  had 
told  me  at  different  times,  that  Waller  and  them  fellows  would 
have  to  catch  him  before  they  took  his  deposition. 

State  what  occurred  between  you  and  Mr.  Kinzie,  about  the 
agreement  as  to  the  tenth  interest,  on  the  evening  of  Friday, 
the  first  day  of  taking  his  deposition  at  Mineral  Point,  and  after 
we  had  concluded  it  for  that  day. 

He  asked  me  to  let  him  have  the  agreement  and  he  would 
give  it  back  to  me  as  soon  as  they  had  got  through  taking  his 
deposition.     I  told  him  that  they  would  not  ask  him  anything 
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about  it,  and  there  was  no  use  in  his  having  it.  He  said,  very- 
well  ;  if  they  did  ask  him  if  he  had  ever  sold  an  interest,  he 
would  deny  it. 

State  what  occurred  between  you  and  him,  on  the  same  sub- 
ject, the  next  morning  when  he  came  down  stairs,  immediately 
after  we  had  re-commenced  his  deposition. 

I  was  in  the  office  or  sitting-room,  in  the  United  States  Hotel, 
when  he  came  to  me,  very  much  agitated,  and  asked  me  to  walk 
in  the  bar-room  adjoining  the  sitting-room.  I  went  in  with  him  ; 
he  then  asked  me  to  give  him  that  agreement,  for  Waller  had 
asked  him  the  question,  if  he  had  ever  sold  any  interest  in  that 
Chicago  eighty,  and  he  wanted  to  have  the  agreement  in  his 
pocket,  so  that  he  could  swear  that  he  had  not ;  then  he  would 
give  it  back  to  me  after  the  examination.  I  told  him  I  had  sent 
it  home.  He  said,  by  God,  Roe,  Waller  has  got  it,  then !  I 
told  him  I  thought  not.  He  said  if  he  had,  everything  was  lost. 
I  told  him  I  thought  he  had  not  got  it,  and  told  him  to  keep 
cool  and  not  get  excited.  I  then  asked  him  up  to  the  bar  to 
take  a  drink ;  he  called  for  some  brandy.  I  told  him  that  would 
steady  his  nerves.  He  said,  yes ;  he  would  go  up  stairs  and 
deny  of  ever  having  sold  any  interest,  and  went  up  stairs. 

In  the  conversation  with  Kinzie  about  this  suit,  during  your 
trip  to  Mineral  Point  and  back,  was  there  or  not  anything  said 
about  a  horse,  in  connection  with  George  E.  Walker  ?  if  so, 
please  state  what  was  said  by  Kinzie. 

He  had  spoken  to  me  two  or  three  times  about  a  horse  that 
Geo.  E.  Walker  did  own,  and  he  wished  me  to  buy  it  from  Mr. 
Millett.  He  said  that  during  one  of  his  visits  to  Racine,  Geo.  E. 
Walker  was  at  Racine,  with  Mr.  Millett,  and  Millett  spoke  to 
Kinzie  about  a  horse  that  Walker  then  owned,  and  he,  Kinzie, 
told  Millett  to  buy  the  horse,  and  he  did  so,  and  was  to  give 
$250  for  him.  I  told  him  that  I  thought  that  was  a  large  price 
for  a  horse.  He  said  he  knew  it,  but  they  bought  it  to  keep 
the  devil  still.  I  asked  him  if  he  and  Millett  were  buying 
horses  of  the  devil.  He  said,  no,  Roe ;  George  E.  Walker 
knows  all  about  the  Chicago  matter,  and  me  buying,  or  us,  the 
land  of  William  Bennett ;  and  I  told  Millett  to  buy  the  horse 
for  the  purpose  of  keeping  him  right.  I  said,  if  George  E. 
Walker  knows  all  about  your  buying  the  land  of  William  Ben- 
nett, he  may  throw  you.  He,  Kinzie,  said  that  he  would  not 
dare  do  it  now,  for  he  had  already  given  in  his  deposition,  and 
he  could  not  remember  of  us  ever  buying  any  land  of  William 
Bennett ;  so  he  said  in  his  deposition.  He  then  slapped  his 
hand  on  my  shoulder,  and  laughed,  and  said,  you  see,  Roe,  it  is 
over  twenty  years  ago  since  we  bought  the  float,  and  it  is  hard 
work  for  a  man  to  remember. 
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Did  you  ever  say  anything  to  Millett  about  your  having  pur- 
chased the  tenth  interest  of  Kinzie  ? 

I  did  not. 

Why  did  you  not  ? 

Because,  before  leaving  Kinzie's  house  to  go  to  Racine,  he, 
Kinzie,  said  that  I  must  not  say  anything  to  Millett  about  the 
agreement  between  him  and  me,  or  anything  else  about  the  Chi- 
cago matter ;  for  he,  Kinzie,  did  not  wish  Millett  to  know  that 
I  knew  anything  about  the  Chicago  matter. 

Cross- Examination  by  Mr.  Stuart : 

How  long  have  you  resided  in  Chicago  ? 

Since  January,  1856. 

What  was  your  last  place  of  residence  before  coming  to 
Chicago  ? 

New  York  city. 

How  long  had  you  resided  in  New  York  city  ? 

A  number  of  years ;  I  could  not  tell  without  figuring  it,  but  I 
think  since  1835 ;  but  I  have  lived  in  New  Jersey  some  of  the 
time  since  my  first  going  to  New  York  to  learn  my  trade,  in 
1835  or  1836. 

In  what  place  in  New  Jersey  did  you  reside  ? 

Princeton,  then  a  town,  now  a  city. 

How  long  did  you  reside  in  Princeton  ? 

I  cannot  say  positive,  without  referring  to  my  father's  books, 
that  being  the  only  way  that  I  can  give  the  exact  time,  he  being 
in  business  there. 

State,  according  to  your  best  recollection  and  belief,  the  length 
of  time  you  resided  at  Princeton. 

In  the  neighborhood  of  ten  or  fifteen  years. 

Do  you  mean  to  be  understood  that  you  resided  in  Princeton 
in  the  neighborhood  of  ten  or  fifteen  consecutive  years. 

I  wish  to  be  understood,  that  the  reason  why  I  cannot  give 
the  exact  number  of  years  is,  because  I  have  made  my  home  at 
Princeton  three  or  four  different  times,  and  I  have  never  taxed 
my  memory  as  to  the  number  of  years  that  I  have  lived  there ; 
therefore  I  cannot  tell  the  exact  number  of  years. 

Do  you  mean  to  be  understood  that  you  resided  in  Princeton 
in  the  neighborhood  of  ten  or  fifteen  consecutive  years  ? 

I  do  not. 

How  long  before  leaving  this  city,  on  your  visit  to  Mr.  Kin- 
zie, were  you  advised  that  it  was  contemplated  to  dispatch  an 
agent  with  a  view  of  accomplishing  the  object  of  your  mission  ? 

I  never  heard  or  knew  anything  about  the  case  whatever,  un- 
til two  or  three  days  before  my  leaving  Chicago  for  the  town  of 
Clyde,  to  make  my  acquaintance  with  Mr.  Kinzie. 

State  the  names  of  all  the  persons  with  whom  you  had  either 
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interviews  or  conversations,  in  reference  to  the  objects  of  your 
mission,  prior  to  your  departure. 

Allen  Pinkerton  was  the  only  person. 

Did  no  other  person  than  Pinkerton  ever  speak  to  you  upon 
the  subject  before  your  departure  ? 

I  received  my  only  orders  from  Mr.  Pinkerton  ;  I  think  Mr. 
Rucker  spoke  of  Mr.  Kinzie  in  the  way  of  describing  Mr.  Kinzie  ; 
I  do  not  know  whether  he  was  addressing  himself  to  me  or  Mr. 
Pinkerton.     We  were  in  Mr.  Pinkerton's  office  at  the  time. 

Did  no  other  person  than  Pinkerton  ever  speak  to  you  upon 
the  subject  before  your  departure  ? 

There  did  not,  if  Mr.  Rucker  was  not  addressing  himself  to 
me  at  the  time  spoken  of  in  answer  to  the  previous  question. 

Did  you  receive  any  instructions  from  Pinkerton,  or  any  other 
person,  in  writing  ? 

He  always  gives  me  my  instructions  verbally,  before  leaving 
town ;  he  might  have  given  me  a  slip  of  paper  of  the  names  of 
the  towns  which  I  would  pass  through  and  stop  at,  on  my  way 
out.     I  did  not  receive  any  other  instructions. 

Did  you  have,  or  take  with  you,  any  other  written  memoran- 
da than  the  names  of  towns,  as  you  have  above  represented  ? 

I  think  I  did. 

State  what  they  were. 

I  think  I  had  a  number  of  memorandums  with  me,  but  they 
were  of  my  own  private  business. 

Did  you  understand  me,  in  the  last  interrogatory,  to  refer  to 
written  memorandums  upon  the  subject  or  object  of  your 
mission  ? 

I  did  not. 

Did  you  understand  me  to  refer  to  your  own  private  memo- 
randa, relating  to  matters  wholly  disconnected  with  this  subject 
matter  ? 

I  did,  because  the  word  "  any  "  was  used  in  the  question. 

Did  you  have,  or  take  with  you,  any  other  written  memoranda 
than  the  names  of  towns,  as  you  have  above  represented,  touch- 
ing the  subject  matter  ? 

I  think  Mr.  Pinkerton  gave  me  a  piece  of  paper,  stating  the 
lands  which  were  in  controversy  were  in  West  Chicago,  for  the 
purpose  of  my  knowing  that  the  lands  were  in  West  Chicago,  if 
I  made  an  acquaintance  with  Mr.  Kinzie.  And  when  he  spoke 
to  me  about  lands  in  Chicago,  as  he  might  have  had  lands  in 
some  other  part  of  Chicago,  then  I  would  know  what  part  of  his 
conversation  to  work  on.  I  cannot  remember  exactly  whether  I 
took  this  paper  with  me,  or  committed  the  substance  of  it  to  memo- 
ry and  tore  it  up,  as  I  have  done  in  a  number  of  instances  before. 

Did  this  written  memoranda  contain  anything  else  except  a 
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statement  of  the  fact  that  the  lands  in  controversy,  by  you  last 
above  referred  to,  were  situated  in  West  Chicago  ? 

It  did  not. 

Was  that  the  fact  which  you  state,  that  you  were  uncertain 
whether  you  committed  to  memory,  or  whether  you  took  with 
you  the  written  memorandum  thereof? 

It  was,  for  I  generally  commit  all  such  things  to  memory. 

Was  there  any  other  fact  stated  in  the  written  memorandum  ? 

That  was  the  substance  of  the  memorandum,  as  I  have  already 
stated,  and  that  was  all  that  was  required  of  me  to  commit  to 
memory — the  lands  were  in  West  Chicago. 

Was  there  no  other  fact  stated  in  the  written  memorandum  ? 

I  think  the  names  of  the  parties  involved  in  the  suit  were 
written  on  it,  but  I  cannot  remember  distinctly  whether  I  com- 
mitted that  to  memory  from  the  slip  of  paper,  or  from  Pinker- 
ton  himself. 

Was  no  other  fact  contained  in  the  written  memorandum  ? 

That  is  all  which  I  have  stated — already  stated. 

Did  you,  yourself,  make  any  written  memoranda  upon  the 
subject,  before  leaving  Chicago  ? 

I  did  not,  excepting  the  hour  and  day  I  left  the  office,  for  I 
very  frequently,  at  the  time  of  leaving,  write  in  my  memoran- 
dum book  the  day,  the  time  of  the  day  that  I  leave  the  office, 
and  to  what  place  I  am  going. 

Did  you  see  in  Mr.  Pinkerton's  office,  or  was  there  read  over 
in  your  presence  and  hearing,  before  your  departure,  any  writ- 
ten statement  represented  to  be  the  facts  of  this  case,  or  any 
part  of  the  facts  of  this  case  ? 

There  was  a  paper  read,  giving  me  the  whole  career  of  the 
land  from  the  time  it  was  entered,  I  think,  and  some  or  all  of 
the  persons'  names  that  had  had  anything  to  do  with  the  land. 

Did  that  memorandum  purport  to  contain  an  abstract  of  the 
title  to  this  property  ? 

I  think  this  paper  set  forth  the  names  of  those  that  owned,  or 
pretended  to  own,  the  land  from  the  time  it  was  purchased  from 
government. 

Do  you  mean  to  say  that  it  contained  a  statement  of  the  differ- 
ent conveyances  from  one  to  the  other  ? 

I  understood  it  as  setting  forth  those  that  had,  and  those  that 
did  at  this  time  claim  the  land. 

Did  it  purport  to  represent  the  claim  which  was  set  up  in  be- 
half of  the  infant  Bennett  ? 

I  understood,  by  the  reading  of  it,  that  he  was  one  of  those 
who  laid  claim  to  the  land.  Mr.  Pinkerton  only  read  the  paper 
over  once ;  he  then  gave  me  my  orders  to  leave  at  such  a  time 
for  the  town  of  Clyde. 
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Did  the  memorandum  allege,  as  a  fact  in  the  case,  that  the 
elder  Bennett,  before  his  departure  from  the  State  of  Illinois, 
had  executed  a  deed  for  this  property  to  James  Kinzie,  which 
had  been  left  by  him  with  one  Rufus  Soules,  to  be  delivered  to 
said  Kinzie. 

I  am  under  the  impression  that  it  read,  that  it  was  supposed 
that  Mr.  Bennett  had  left  a  deed  with  Mr.  Soules,  or  some  one 
else,  for  James  Kinzie,  and  the  deed  could  not  be  found  by 
parties  that  were  looking  after  it ;  I  only  heard  it  read  once. 

Did  it  further  represent  that  Kinzie  had  denied  knowledge  of 
the  execution  or  delivery  for  him  of  any  such  deed  ? 

Not  to  my  knowledge. 

Were  you  acquainted  with  the  fact  that  Kinzie  had  been 
examined  as  a  witness  in  this  cause  ? 

Mr.  Pinkerton  told  me  he  either  had  been  or  was  to  be. 

Were  you  informed  that  Kinzie  denied  knowledge  of  the  exe- 
cution by  Bennett  of  any  such  deed  to  him  ? 

I  was. 

How  did  you  become  informed  of  that  fact  ? 

Mr.  Pinkerton,  in  giving  me  my  instructions,  spoke  of  it. 

Was  not  that  fact,  to  your  recollection,  in  the  written  memo- 
randum read  to  you  ? 

Not  to  my  recollection. 

Did  this  written  memorandum  make  mention  of  the  names  of 
Mr.  Millett,  of  Racine ;  Mr.  George  E.  Walker,  of  Ottawa ; 
Mr.  Waller,  of  this  city,  an  attorney  in  the  cause ;  of  Stuart, 
or  either  of  them  ? 

I  am  under  the  impression  that  it  spoke  of  some  of  them,  and 
it  might  have  spoken  of  the  whole  of  them. 

Will  you  state  fully  what  instructions  and  advice,  in  reference 
to  your  proceedings,  you  received  from  Mr.  Pinkerton  or  others, 
distinguishing  them  ? 

Mr.  Pinkerton  was  the  only  person  from  whom  I  received 
instructions,  relative  to  this  case  ;  and  instructions  were  as  fol- 
lows :  To  leave  Chicago  and  go  to  Clyde  and  hunt  up  James 
Kinzie,  and  form  an  acquaintance  with  him,  and  as  soon  as  I 
was  satisfied  that  I  had  him  fully  in  my  confidence  and  me  in 
his,  to  draw  out  of  him  all  he  knew,  and  how  he  acted  about 
this  Chicago  eighty  acres  of  land,  now  in  controversy  between 
Waller,  Bennett  and  others,  and  report  to  him,  Mr.  Pinkerton, 
from  time  to  time,  as  I  progressed  in  the  job. 

Were  any  blank  deeds,  or  forms  of  deeds,  bonds,  contracts 
or  agreements  furnished  you,  or  were  you  provided  with  any 
such  to  use,  or  whereby  you  might  be  guided  in  the  purchase  or 
agreement  for  purchase  of  any  lands,  property,  or  interests 
therein,  in  case  you  should  be  able  to  make  any  such  purchases, 
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or  agreements  for  any  such  purchases,  during  your  absence, 
from  Mr.  Kinzie,  or  any  other  person  ? 

There  were  not — I  had  not. 

In  case  you  should  succeed  in  making  any  purchase  from  Mr. 
Kinzie  of  his  supposed  interest  in  this  property,  how  was  the 
money,  wherewith  to  make  the  payment,  to  be  obtained  by  you  ? 

There  was  nothing  of  that  kind  spoken  of  when  I  left  Chi- 
cago for  the  town  of  Clyde,  to  form  the  acquaintance  with 
Kinzie. 

What  arrangements  or  understanding  were  made  before  you 
left,  as  to  how  you  were  to  be  furnished  with  money  to  accom- 
plish the  objects  of  your  mission  ? 

There  was  no  arrangement  nor  understanding  about  the  matter. 

Had  you  authority,  upon  the  happening  of  any  contingency 
or  emergency,  to  draw  for  or  otherwise  procure  and  employ  any 
money  ? 

None  whatever. 

You  said,  did  you  not,  in  your  examination  in  chief,  "  that 
your  instructions  were,  to  make  the  acquaintance  of  Mr.  Kinzie, 
and  to  represent  yourself  as  a  purchaser  of  lands,  or  in  quest  of 
good  locations  which  to  purchase"  ? 

I  did. 

How  did  you  expect  to  make  such  purchases,  or  successfully 
to  deceive  him  by  such  representations,  unless  you  were  possessed 
of  some  means  wherewith  to  make  your  payments  ? 

I  did  not  at  that  time  expect  to  make  any  such  purchases ;  I 
merely  used  the  term  that  I  wished  to  purchase  land,  for  the 
purpose  of  remaining  in  that  neighborhood — showing  an  object 
for  remaining  in  that  neighborhood. 

Will  you  state  how  much  money  you  took  with  you  from  the 
city  of  Chicago  to  the  State  of  Wisconsin,  on  this  business,  and 
from  whom  the  same  was  received  ? 

I  took  sixty  dollars,  and  received  the  same  from  Mr.  Pink- 
erton. 

How  long  after  you  had  reached  Wisconsin  did  you  receive 
further  sums  of  money,  and  from  whom  ? 

On  the  second  of  April  I  received  forty  dollars  from  Mr. 
Pinkerton — sent  to  me  from  Mr.  Pinkerton. 

How  was  it  received  by  you  ? 

I  received  it  from  a  person  who  brought  it  from  Mr.  Pinkerton. 

At  what  place  did  you  receive  it,  and  from  whom  ? 

I  received  it  at  the  town  of  Black  Earth,  from  a  person  in 
Mr.  Pinkerton's  employ,  known  to  me  as  Christy  Stribble ;  that 
is  the  name  he  is  known  to  me  by. 

How  far  is  Black  Earth  from  Clyde,  the  residence  of  Mr. 
Kinzie,  and  in  what  direction  ? 
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I  have  never  been  told  the  distance,  but  I  suppose  about  forty 
miles  ;  easterly  direction. 

Had  you  been  advised  that  a  messenger  was  to  meet  you  there 
at  that  time  ? 

I  had  not. 

Did  you  go  there  for  the  purpose  of  meeting  any  messenger  ? 

I  did. 

How  did  you  go,  and  with  whom,  if  anybody  ? 

I  went  by  railroad  from  Avoca,  in  company  with  no  one, 
except  the  passengers  on  the  cars. 

How  far  is  Avoca  from  the  residence  of  James  Kinzie  ? 

I  should  think,  by  the  road,  about  seven  miles. 

By  what  conveyance  did  you  reach  Avoca  from  James 
Kinzie's  ? 

I  have  been  there  so  often  that  I  cannot  tell  how  I  went  on 
that  particular  occasion. 

Did  you  note  the  fact  of  that  trip  in  your  memorandum  that 
you  kept  at  the  time,  to  which  you  have  referred,  and  can  you 
answer  the  question  by  reference  thereto  ? 

I  noted  all  facts  which  were  essential  to  the  business  which  I 
was  in,  and  think  I  can  tell  by  referring  to  my  memorandum  or 
report,  how  I  went  from  James  Kinzie's  to  Avoca  on  that 
occasion. 

Will  you  please  refer  to  your  memorandum  for  the  informa- 
tion, and  make  answer  to  the  question,  if  possible  ? 

My  memorandum  has  no  note  from  leaving  Mr.  Kinzie's  until 
the  arrival  in  Avoca. 

After  this  reference  to  your  memorandum,  are  you  able  to 
state  how  you  went  from  James  Kinzie's  to  Avoca  ? 

I  am  not. 

Upon  what  day,  and  hour  of  the  day,  did  you  take  the  cars 
at  Avoca,  on  this  your  trip  to  Black  Earth  ? 

On  Thursday,  the  second  of  April,  about  ten  thirty  a.  m. 

How  long  before  the  departure  of  the  cars  were  you  in  Avoca  ? 

But  a  short  time. 

While  in  Avoca,  waiting  for  the  cars,  where  did  you  stay  ? 

I  might  have  been  in  the  railroad  depot,  or  at  Mr.  Gaylor's 
store,  I  cannot  tell  which. 

Do  you  recollect  on  that  occasion  of  having  been  in  Mr.  Gay- 
lor's store  ? 

I  cannot,  for  those  are  things  which  I  never  tax  my  memory 
with,  without  I  am  in  company  with  persons  with  whom  I  am 
operating. 

Do  you  recollect  on  that  occasion  of  having  been  in  the  rail- 
road depot  ? 

I  cannot. 
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How  are  you  able  to  recollect  the  fact  that  you  were  at  Avoca 
but  a  short  time  prior  to  the  departure  of  the  cars,  on  that  occa- 
sion, without  associating  with  that  circumstance  any  recollection 
of  the  manner  of  your  going  to  Avoca,  or  of  your  staying  while 
there  ? 

Only  from  the  time  of  the  morning  that  I  took  the  train,  and 
always  taking  breakfast,  with  few  exceptions,  at  Mr.  Kinzie's 
before  leaving. 

Did  you  set  down  in  your  memorandum  book  the  time  at 
which  you  left  upon  the  cars  at  Avoca  on  that  occasion  ? 

I  did,  or  thereabouts,  about  the  time. 

Did  you  make  reference  to  that  memorandum  to  enable  you 
to  give  the  answer  to  my  former  interrogatory  upon  that  point  ? 

I  did. 

Did  you  state  before,  in  answer  to  another  question  of  mine, 
and  before  referring  to  that  memoranda,  that  you  had  been  in 
Avoca  but  a  short  time  before  the  cars  left  ? 

I  was  looking  at  the  memoranda  when  you  were  giving  in  the 
question. 

How  are  you  able  to  state  that  you  went  to  Avoca  alone, 
without  recollecting  how  you  went  ? 

I  was  on  business  of  the  nature  which  I  never  take  any  per- 
son with  me,  if  I  can  help  it. 

How  long  before  you  left  on  that  trip  to  Black  Earth,  were 
you  advised  that  you  would  there  meet  with  this  messenger  ? 

I  never  was  advised  whether  I  would  meet  any  messenger 
there. 

What  was  your  destination  when  you  left  James  Kinzie's  at 
that  time? 

Black  Earth. 

Had  you  ever  been  there  before,  and  when,  if  so  ? 

I  passed  through  Black  Earth  in  going  out  to  Clyde. 

Did  you  start  from  James  Kinzie's  on  the  morning  of  the  day 
that  you  took  cars  at  Avoca  for  Black  Earth  ? 

I  did  not ;  looking  at  my  memorandum  book  again,  I  see  that 
I  did  not. 

At  what  time  the  day  before  ? 

Some  time  after  dinner. 

Did  you  proceed  direct  to  Avoca  ? 

I  did. 

What  time  did  you  reach  there  ? 

About  4  p.  m. 

Are  you  now  able  to  state  how  you  went  there  ? 

I  am  not,  for  I  have  no  minute  of  the  fact. 

Can  you  bring  no  recollection  of  the  fact  ? 

I  cannot. 
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What  time  did  you  arrive  at  Black  Earth  ? 

In  the  neighborhood  of  two  o'clock. 

Did  you  find  Christy  Stribble  there  when  you  arrived  ? 

I  did. 

Did  you  find  anybody  else  there  from  Chicago  ? 

I  did  not. 

Did  he  deliver  to  you  any  written  or  verbal  instructions,  mes- 
sages or  advice  from  any  person,  and  if  so,  from  whom  ? 

He  did,  from  Mr.  Pinkerton. 

From  anybody  else  ? 

No  sir. 

Were  they  written  or  verbal,  which  ? 

Written. 

Will  you  state  them  ? 

I  cannot,  for  I  only  read  them  and  act  on  them  at  the  time. 

Can  you  give  the  substance  of  those  instructions  ? 

I  cannot. 

Did  you  act  upon  them  ? 

I  think  not. 

Why  did  you  not  ? 

I  cannot  tell  the  reason. 

If  you  cannot  remember  the  purport  of  the  instructions,  why 
do  you  think,  and  how  do  you  recollect  that  you  did  not  act  in 
pursuance  of  them  ? 

I  do  not  recollect  positive,  for  I  have  received  instructions 
from  Mr.  Pinkerton,  and  I  have  not  acted  on  some  of  them,  and 
this  might  have  been  one  of  those  he  sent  me  which  I  did  not 
act  on. 

Why  did  you  think  you  did  not  act  upon  them  ? 

Because  it  was  before  the  time  that  I  had  gained  but  little,  if 
any,  information  from  Kinzie  as  to  this  land  in  controversy. 

Did  the  instructions  depend  upon  the  contingency  of  your  hav- 
ing acquired  from  Kinzie  the  information  you  have  referred  to  ? 

It  did. 

How  are  you  able  so  to  state  while  you  say  that  you  have  no 
recollection  of  the  purport  of  your  instructions  ? 

Because  my  instructions  come  from  Mr.  Pinkerton  as  I  pro- 
gress. 

Was  he  informed  of  the  progress  which  you  had  made  up  to 
that  time  ? 

He  was  not. 

Had  you  communicated  with  him  upon  the  subject  prior  to 
that  time  ? 

I  had. 

How  lately  prior  to  that  time  ? 

About  a  week. 
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How  frequently  had  you  communicated  "with  him  up  to  that 
period  ? 

I  might  have  written  to  him  two  or  three  letters  prior  to  that 
time. 

Was  there  anything  in  the  instructions  sent  you  by  Mr.  Pink- 
erton  at  that  time,  which,  considering  the  condition  of  your 
investigations,  conflicted  with  your  views  of  the  most  adroit 
mode  of  accomplishing  the  object  of  your  mission,  and  which 
induced  you  to  disregard  his  instructions  ? 

Of  course  if  I  did  not  act  on  them,  there  must  have  been. 

Do  you  recollect  that  you  did  not  act  on  them  ? 

1  do  not. 

You  still  think  you  did  not  ? 

I  have  no  recollection  as  to  that  particular  instruction. 

Do  I  understand  you  to  say  that  you  still  think,  as  you  before 
stated,  that  you  did  not  pursue  his  instructions  delivered  to  you 
at  that  time,  for  the  reason  before  given,  that  you  had  acquired 
but  little  if  any  information  from  Kinzie  upon  the  subject  of  this 
land  in  controversy  which  you  were  seeking  ? 

I  do  so  state. 

Did  you  send  any  report  at  that  time  to  Mr.  Pinkerton  by  the 
messenger. 

I  did. 

Was  it  written  or  verbal  ? 

It  was  written. 

Where  did  you  prepare  that  report  ? 

At  Black  Earth. 

State  the  substance  of  it. 

It  was  my  daily  progress,  since  I  had  last  written  to  him  ;  I 
cannot  state  the  substance  of  that  particular  report. 

Was  it  dated  at  Black  Earth,  or  did  you  advise  him  in  that 
report  that  it  was  written  at  Black  Earth  ? 

I  did. 

Where  was  it  written,  and  in  whose  presence,  if  in  any  one's  ? 

The  Valley  House,  I  think,  is  the  name  of  the  hotel ;  there 
were  a  number  of  strangers  in  the  office  at  the  time,  and  I  think 
Mr.  Stribble  was  also  in  the  room. 

Did  Stribble  read  the  communication,  or  did  you  read  it  to 
him  at  any  time  ? 

I  did  not  read  it  to  him,  nor  did  he  read  it. 

Did  you  have  any  conversation  with  him  upon  the  subject  ? 

Not  any. 

Was  Stribble  acquainted  with  the  object  of  your  mission,  to 
your  knowledge  ? 

He  was  not. 

How  long  did  you  remain  at  Black  Earth  ? 
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I  don't  remember. 

Did  you  remain  there  over  night  ? 

I  did. 

Did  you  leave  there  the  next  day  ? 

I  do  not  remember. 

Had  you  any  business  to  detain  you  there  after  you  had  made 
out  your  report  and  delivered  it  to  Stribble  ? 

I  had  not. 

Have  you  any  means  of  ascertaining  and  answering  how  long 
you  remained  there  ? 

I  have. 

What  means  ? 

By  referring  to  my  report. 

Have  you  any  other  means,  and  what  ? 

None  that  I  know  of. 

Have  you  not  your  memoranda,  which  you  say  you  kept  at 
the  time  ? 

Part  of  it ;  and  my  report  is  made  from  the  minutes  taken 
at  the  time  of  any  occurrences  relative  to  this  job  or  case,  at  the 
time  they  occurred,  or  immediately  afterwards.  My  memoran- 
dums, part  of  them,  I  kept  in  a  book,  which  I  carried  with  me ; 
other  parts  I  wrote  on  paper  and  sent  them  to  Chicago,  to  Mr. 
Pinkerton. 

Can  you,  by  referring  to  your  memoranda,  ascertain  how  long 
you  remained  at  Black  Earth  ? 

If  I  had  them  all  with  me,  I  could ;  I  have  my  report  with 
me,  or  part  of  it,  which  I  will  refer  to,  if  you  wish  me  to. 

Can  you,  by  referring  to  your  memorandum,  ascertain  and 
answer  how  long  you  were  at  Black  Earth  ? 

(The  witness  here  produces  from  his  pocket  a  manuscript  roll ; 
the  counsel  for  Bennett  interposes  the  following  question  :) 

Is  the  manuscript  which  you  now  hold  in  your  hand  the  origi- 
nal memoranda,  or  minutes,  taken  and  kept  by  you,  as  you  have 
alleged  you  took  and  kept,  of  your  transactions  connected  with 
this  enterprise  ? 

They  are  not ;  they  are  correct  copies,  and  copied  by  myself. 

Where  are  the  original  memoranda  ? 

Part  of  them  are  in  my  desk  or  drawer ;  other  parts  are  in 
Mr.  Pinkerton's  possession. 

Where  is  that  part  which  has  reference  to  your  transactions 
at  Black  Earth  ? 

I  may  have  them  in  my  pocket. 

Do  you  know  whether  or  not  you  now  have  it  in  your  pocket  ? 

I  do  not,  relative  to  that  particular  question,  as  to  the  time  I 
remained  at  Black  Earth. 

Did  you  comprehend  my  last  interrogatory  ? 
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I  answered  it  strictly,  as  I  understood  it. 

Do  you  comprehend  this  the  last  and  one  hundred  and  twen- 
tieth interrogatory  ? 

I  answered  it  as  I  then  understood  it,  and  as  I  now  under- 
stand it. 

Can  you  give  a  categorical  and  direct  answer  to  the  one  hun- 
dred and  twenty-first  interrogatory  ? 

I  leave  my  previous  answers  to  show  my  understanding  of  the 
question  alluded  to. 

Do  those  previous  answers  correctly  express  your  understand- 
ing of  my  questions  ? 

They  do. 

The  one  hundred  and  eighteenth  interrogatory  is  as  follows  : 
"  Where  is  that  part,"  (having  reference  to  your  original  mem- 
oranda), "  which  has  reference  to  your  transactions  at  Black 
Earth  ?  "  your  answer  to  which  was,  "  I  may  have  them  in  my 
pocket."  Do  you  now  know  whether  or  not  you  have  in  your 
pocket  at  this  time  that  part  of  your  original  memoranda  which 
has  reference  to  your  transactions  at  Black  Earth  ? 

I  do  not. 

Have  you  in  your  pocket  now  the  same  memorandum  book  to 
which  you  made  repeated  reference  yesterday  upon  your  exami- 
nation before  the  commissioner  ? 

I  think  I  have. 

Do  you  know  whether  you  have  or  not  ? 

Not  positive. 

How  large  a  book  was  that  memorandum  book,  in  length, 
width  and  thickness,  as  nearly  as  you  can  describe  it  ? 

Five  or  six  inches  long,  three  and  a  half  to  four  inches  wide, 
quarter  of  an  inch  thick. 

Are  you  now  dressed  in  a  thin,  light-colored  summer  coat  and 
pantaloons,  which  are  made  of  cotton  or  linen,  and  are  you  with- 
out a  waistcoat  ? 

I  am. 

Have  you  on  the  same  coat  which  you  wore  yesterday  upon 
your  examination  ? 

I  have. 

Did  you  have  that  memorandum  book  in  the  breast  pocket  of 
that  coat  yesterday,  and  did  you  take  it  therefrom  and  return  it 
it  thereto,  on  different  occasions,  when  you  made  reference 
thereto  ? 

I  did. 

Have  you  referred  to  that  memorandum  book  since  the  close 
of  your  examination  last  evening  ? 

I  have  not. 

Have  you  seen  it  since  ? 
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I  do  n't  know,  because  the  book  that  I  had  yesterday  was  out 
of  my  possession  from  about  seven  o'clock  last  evening  until  this 
morning,  if  it  be  the  same  book  that  I  now  have  with  me  ;  and 
I  am  not  able  to  tell  whether  it  is  or  not,  for  I  have  two  or 
three  books  just  alike  in  outside  appearance,  and  I  have  not 
looked  inside  this  book  which  I  have  with  me  now,  since  it  was 
handed  to  me  this  morning. 

To  whom  did  you  deliver  that  book  last  evening  ? 

To  my  wife. 

Are  you  certain  that  you  delivered  it  to  your  wife  ? 

I  am  positive. 

From  whence  did  you  take  it  when  you  so  delivered  it  ? 

My  coat  pocket. 

How  then  do  you  say,  in  answer  to  my  one  hundred  and 
thirty-second  question,  "  That  you  do  not  know  whether  you 
have  or  not  seen  that  book  since  the  close  of  your  examination, 
yesterday  evening"? 

Because  I  left  the  house  immediately  after  handing  my  wife 
the  book,  and  did  not  return  home  until  late  in  the  evening,  and 
went  immediately  to  bed.  And  just  before  leaving  the  house 
this  morning  I  asked  my  wife  for  my  memorandum  book,  and 
other  things,  which  I  wished  to  take  down  town  with  me.  She 
gave  the  book  to  me,  and  I  put  it  in  my  pocket  without  looking 
inside  of  it,  and  have  not  since  looked  inside  of  it ;  and  I  have, 
on  previous  occasions,  asked  her  for  my  memorandum  book,  and 
have  left  the  house  with  the  one  which  she  would  give  me,  and 
upon  opening  it  I  would  find  the  book  to  be  quite  a  different 
book  from  that  which  I  wanted. 

How  soon,  after  leaving  Black  Earth,  did  you  make  a  further 
report,  in  writing,  to  Pinkerton  ? 

I  do  n't  know. 

State,  according  to  your  best  recollection,  how  long. 

I  have  no  idea  of  the  time,  whatever,  for  I  never  taxed  my 
memory  on  that  point. 

How  were  your  communications  sent  by  him  other  than  the 
one  despatched  by  Stribble  ? 

Sometimes  by  mail ;  other  times  by  a  messenger. 

At  what  post  offices  were  your  communications  mailed  ? 

I  mailed  them.  I  considered  them  mailed  when  I  gave  them 
to  the  mail  agent  on  the  cars,  or  the  person  I  supposed  to  be  the 
mail  agent ;  and  I  think  I  have  mailed  letters  at  Franklin,  also 
at  Mineral  Point,  in  the  post  offices. 

At  what  point  were  your  communications  delivered  to  the 
mail  agent  ? 

I  have  no  distinct  recollection,  only  as  to  one,  which  I  gave 
to  the  mail  agent,  at  Spring  Green. 
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How  far,  and  in  what  direction  from  James  Kinzie's,  is  Spring 
Green  ? 

About  fifteen  or  twenty  miles,  in  an  easterly  direction. 

Did  you  ever  deliver  more  than  one  of  your  communications 
to  Mr.  Pinkerton,  to  a  mail  agent,  in  the  manner  you  describe, 
while  you  were  employed  in  this  enterprise  ? 

I  am  under  the  impression  I  have. 

Upon  what  other  occasion,  and  at  what  place,  have  you  a 
recollection  of  so  delivering  communications  ? 

I  have  no  recollection  ;  I  remember  of  writing  letters  at  Mus- 
kada  and  other  places  on  the  line  of  that  railroad,  with  the 
intention  of  sending  them  to  Mr.  Pinkerton,  in  that  way,  but 
cannot  remember  distinctly  whether  I  did  or  not,  for  I  have,  on 
previous  occasions,  written  letters  with  the  intention  of  sending 
them  to  Mr.  Pinkerton  in  the  same  way,  and  I  have  not  sent 
them,  from  various  causes. 

How  were  your  letters  and  communications  to  Mr.  Pinkerton, 
which  were  transmitted  through  the  mails,  while  you  were  on 
this  expedition,  addressed  and  superscribed  ? 

To  Mr.  Hutchieson,  giving  the  number  of  his  box  in  the  post 
office,  Chicago,  Illinois. 

Did  he  have  a  given  name,  and  will  you  state  it  ? 

I  have  used  various  initials  for  a  given  name  ;  I  used  no  given 
name  in  addressing  him,  but  used  any  initial  letter  that  came  to 
my  mind. 

Are  you  acquainted  with  the  course  of  business  in  Pinkerton's 
office  respecting  the  disposition  made  of  the  reports  from  time 
to  time  received  from  his  employees  ? 

I  am  not. 

Do  you  know  whether  or  not  your  reports,  which  you  state 
were  transmitted  to  him,  were  received  by  him  ? 

I  do. 

"Were  they  received  by  him  ? 

He  told  me  so. 

Have  you  ever  seen  them  since  you  transmitted  them  ? 

Some  of  them. 

On  what  occasion  ? 

At  the  time  of  making  out  my  final  report. 

How  soon  was  that  after  your  return  to  Chicago  ? 

The  next  day. 

Were  all  your  different  reports  then  handed  to  you,  or  deliv- 
ered to  you  ? 

They  were  not. 

Were  they  subsequently  ? 

They  were  not. 

How  many  of  them  were  not  ? 
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I  cannot  tell,  for  they  were  handed  to  me  as  I  called  for  them. 

Do  you  mean  to  say  that  they  were  handed  to  you  one  at  a 
time,  as  you  called  for  them,  or  how  do  you  mean  to  be 
understood  ? 

I  mean  to  be  understood  that  I  called  for  those  which  I  had 
to  make  out  my  final  report  from,  or  which  I  required.  I  might 
have  asked  for  two  or  three  at  a  time,  or  one  at  a  time  ;  they 
always  gave  them  to  me  as  I  called  for  them  ? 

Did  you,  at  any  one  time,  have  in  your  possession  all  of  such 
reports  as  were  at  the  different  times  delivered  to  you  ? 

I  did  not. 

By  whom  were  these  reports  delivered  to  you  ? 

By  one  or  more  of  the  clerks  in  Mr.  Pinkerton's  office. 

Did  you  refer  to  them  in  making  up  your  report  ? 

I  did. 

Where  ? 

At  my  desk  or  table  in  the  building  of  Pinkerton's  office. 

Was  that  desk  or  table  in  a  room,  being  one  of  Pinkerton's 
suites  of  rooms  ? 

It  was. 

Had  you,  from  that  room,  convenient  access  at  pleasure,  to 
those  reports  ? 

I  had  not. 

What  obstruction  was  there  to  your  access  to  them  ? 

I  don't  know,  for  I  never  made  the  investigation. 

Why  do  you  say  you  had  not  convenient  access  to  them,  if 
you  know  of  no  obstruction  which  interposed  ? 

I  did  not  know,  nor  do  I  now  know  where  he  keeps  them. 

When  you  applied  for  them,  and  received  them  from  the 
clerks,  and  when  they  were  returned  to  them  to  be  replaced,  did 
you  not,  at  some  time,  see  whence  they  were  taken,  or  to  what 
place  they  were  returned  ? 

No,  I  did  not. 

Did  you  have  a  desk  in  that  office  specially  allotted  or  assigned 
for  your  use  ? 

I  did. 

Did  you  keep  your  memorandums  and  papers  under  lock  and 
key  in  that  desk  ? 

I  did. 

Uniformly  ? 

Except  when  I  was  using  them. 

Had  any  other  person  access  to  these  papers,  without  your 
permission  ? 

They  had  not. 

Have  you  been  at  other  times,  since  you  have  been  in  the 
employment  of  Mr.  Pinkerton,  engaged  as  a  detective  officer  at 
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other  and  remote  places,  where  you  kept  memorandums  of  your 
transactions,  such  as  you  have  related  you  kept  on  the  occasion 
of  your  visit  to  Mr.  Kinzie  ? 

I  have. 

Have  you  kept,  on  these  several  occasions,  separate  mem- 
orandum books,  devoted  exclusively  to  the  record  of  each  par- 
ticular job  ? 

I  have  not. 

Have  you  preserved  those  memorandum  books  ? 

Part  of  them. 

Where  are  they  now  ? 

Part  of  them  at  my  house,  and  I  think  I  have  one  or  two  in 
my  desk. 

How  many  of  them  have  you  altogether,  according  to  your 
best  knowledge  ? 

I  do  n't  know. 

What  is  your  best  belief? 

I  have  no  idea  at  all,  for  when  I  come  in  from  any  country 
job,  I  copy  my  minutes  into  a  report,  and  after  making  out  my 
report,  I  either  destroy  the  book  or  a  part  of  it ;  and  sometimes 
I  throw  them  in  my  desk  and  lock  them  up. 

What  object  have  you  in  ever  destroying  any  part  of  your 
memorandum  book,  and  preserving  the  balance  ? 

Because  they  encumber  my  drawer ;  and,  sometimes,  the  parts 
that  I  preserve  belong  to  separate  matter,  and  I  had  not  time  to 
copy  them  at  that  time. 

Is  it  therefore  that  you  destroy  them  ? 

It  is ;  and  another  reason  is,  because  I  have  a  report  in  my 
own  hand-writing,  which  I  can  refer  to  for  any  specific  object. 

When  you  have  such  report,  is  there  any  object  in  preserving 
or  retaining  any  portion  of  the  original  memorandum  ? 

There  is  not ;  for  those  that  I  do  retain,  it  is  my  own  neglect 
in  not  destroying  them,  for  I  generally  do  when  I  have  them 
copied. 

Have  you  destroyed  any  part  of  the  original  memoranda  of 
your  transactions  on  the  occasion  of  your  visit  to  Mr.  Kinzie  ? 

I  have. 

When? 

As  I  was  copying  them  in  my  final  report. 

Have  you  not  before  stated  that  that  which  you  call  your  final 
report,  was  copied  and  made  up  yourself  from  the  several  reports 
and  communications  transmitted  by  you  to  Mr.  Pinkerton,  at  dif- 
ferent times,  while  engaged  in  this  service  ? 

If  I  did,  I  meant  from  those  which  I  had  in  my  possession, 
and  those  which  I  had  sent  to  Mr.  Pinkerton,  all  combined. 

Was  there  any  difference  between  the  facts  stated  in  your 
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original  memoranda,  and  those  embodied  in  the  reports  sent  to 
Mr.  Pinkerton  ? 

The  memorandums  which  I  had  with  me,  sometimes  I  copied 
them  or  parts  of  them,  and  if  the  original  memorandum  had 
been  taken  on  sheets  of  paper,  I  would  send  them  in  that  shape 
to  Mr.  Pinkerton.  There  was  no  difference  in  those  facts  which 
I  copied.  Those  which  I  sent  on  sheets  of  paper,  as  the  original 
memorandum,  I  kept  no  copy  of  them  myself. 

Did  you  send  to  Mr.  Pinkerton  reports  of  any  material  facts 
which  came  to  your  knowledge,  of  which  you  had  and  kept  no 
written  memoranda  in  your  memorandum  book  ? 

I  did. 

Will  you  state  one  such  material  fact  ? 

My  trip  to  Mineral  Point,  and  back. 

On  which  occasion  or  trip  ? 

The  time  that  Kinzie  had  the  most  conversation  with  me  about 
the  eighty  acres  of  land  in  Chicago. 

Did  you  write,  and  send  that  communication  from  Mineral 
Point  ? 

I  wrote  part  of  it  at  Mineral  Point,  and  part  of  it  after  I  re- 
turned to  Clyde  ;  and  I  am  under  the  impression  that  I  brought 
it,  and  left  it  at  Mr.  Pinkerton's  office  myself. 

Upon  what  occasion  did  you  bring  it  and  leave  it  ? 

I  wished  to  be  away  from  Kinzie's  for  a  few  days,  so  I  came 
to  Chicago. 

By  what  route  did  you  come  to  Chicago  ? 

I  think  I  came  on  the  Milwaukee  and  Mississippi  Road  to 
Milton,  then  to  Janesville,  and  from  Janesville  to  Chicago  ;  that 
is  my  impression. 

How  long  were  you  absent  from  Clyde  at  that  time  ? 

Three  or  four  days. 

Did  you  see  Mr.  Pinkerton  while  in  Chicago  ? 

I  think  I  did. 

Did  you  deliver  to  him  your  report  ? 

Either  to  him,  or  some  of  his  clerks. 

Did  you  have  an  interview,  or  any  conversation  with  him,  upon 
the  subject  of  your  transactions,  during  that  visit  to  Chicago  ? 

I  do  n't  remember. 

Did  you,  with  any  person,  have  such  an  interview  or  conver- 
sation ? 

I  did. 

With  whom  ? 

I  do  not  remember. 

Can  you  recollect  the  name  of  any  person  with  whom  you 
conversed  on  that  subject,  while  in  Chicago  ? 

I  cannot. 


APRIL  TERM,  1859.  135 

Bennett  et  al.  v .  Waller  et  al. 

How  long  were  you  in  Chicago  at  that  time  ? 

I  think  I  came  in  one  evening,  and  left  the  next  morning  but 
one  following. 

Did  you  see  Mr.  Henry  Waller  during  that  time  ? 

I  did  not. 

Did  you  receive  any  money  before  you  left  Chicago,  at  that 
time,  or  any  certificates  of  deposit,  drafts,  or  bills  of  exchange  ? 

I  did. 

From  whom? 

Either  from  Mr.  Pinkerton,  or  Mr.  Lawrence,  a  clerk  at 
Pinkerton's. 

How  much  did  you  receive  ? 

Between  $500  and  $600.  I  think  that  was  the  time  I  re- 
ceived it. 

In  what  form  ? 

Five  hundred  dollars  in  gold  ;  balance  in  paper  money. 

Did  you  receive  any  instructions  from  Mr.  Pinkerton,  before 
your  departure  from  Chicago,  on  that  occasion  ? 

Now,  I  have  refreshed  my  memory,  I  think  it  was  Mr.  Pinker- 
ton himself  that  I  saw,  and  if  I  did  see  him,  I  received  instruc- 
tions from  him. 

What  has  refreshed  your  recollection  in  this  regard  ? 

The  amount  of  money  which  I  received. 

Did  you  not  before  know  and  remember  that  you  had  on  that 
occasion  received  that  amount  of  money  ? 

I  did  not. 

Do  you  now  remember  that  that  money  was  paid  to  you  by  Mr. 
Pinkerton  ? 

I  do. 

In  answer  to  the  one  hundred  and  ninetieth  interrogatory,  do 
you  now  say  that  you  know  you  saw  Mr.  Pinkerton  on  that 
occasion  ? 

I  do. 

For  what  object  did  you  receive  that  money  ? 

For  the  purpose  of  securing  part  or  the  whole  of  Mr.  Kinzie's 
farm,  and  an  interest  in  his  interest  in  the  Chicago  eighty  acres, 
involved  in  this  controversy. 

Was  it  in  pursuance  of  the  understanding  and  agreement  which 
you  related  had  been  made  between  Kinzie  and  yourself,  for  an 
interest  as  described  by  you  in  the  property  in  question  ? 

Sometime  before  that  I  received  the  money  ;  sometime  before 
Kinzie  and  I  made  the  agreement  I  received  the  money. 

Did  you,  then,  before  leaving  Chicago  on  that  occasion,  con- 
template purchasing  and  obtaining  from  Kinzie  a  conveyance  of 
any  interest  or  pretended  interest  in  this  property  ? 

I  did. 
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Did  you  receive  any  instructions  from  Mr.  Pinkerton,  or  any 
other  person,  written  or  verbal,  to  accomplish  that  object,  if 
possible  ? 

I  did,  verbal,  from  Mr.  Pinkerton. 

Did  your  instructions  direct  or  advise  you  as  to  the  disposition 
of  the  money,  as  to  how  much  should  be  paid  upon  the  farm,  and 
how  much  for  the  purchase  from  Kinzie,  of  his  pretended  interest 
in  the  property  in  Chicago  ? 

They  did  not. 

State  fully,  as  near  as  you  can  recollect,  then,  the  instructions 
that  Mr.  Pinkerton  gave  you  on  that  occasion. 

He  gave  me  the  money,  and  told  me  if  I  thought  I  could  ac- 
complish a  trade  with  Kinzie,  to  do  so,  and  get  his  farm  as  low 
as  I  could ;  likewise  whatever  share  of  his  interest  I  might  buy  ; 
and  to  be  sure  that,  if  I  did  buy  the  farm,  to  have  the  bond  made 
out  right,  and  acknowledged  ;  and  if  I  bought  an  interest  of  Kin- 
zie in  his  interest  in  the  Chicago  eighty  acres  of  land,  to  get  a 
written  agreement,  and  to  have  that  also  acknowledged  ;  and  if 
I  was  successful,  to  send  that  agreement  to  Chicago  to  him  by 
the  first  opportunity.  That  is  about  the  purport  of  his  instruc- 
tions to  me. 

Was  any  arrangement  at  that  time  made  by  which  you  were 
to  be  supplied  with  further  sums  of  money,  in  any  contingency  ? 

There  was. 

Will  you  state  what  that  arrangement  was  ? 

The  arrangement  was,  that  he,  Mr.  Pinkerton,  would  dispatch 
a  messenger  to  me  with  certificates  of  deposit  on  some  bank  in 
New  York. 

Why  on  some  bank  in  New  York  ? 

Because  I  hailed  from  there. 

Had  you  stated  to  Mr.  Kinzie,  and  to  others  in  the  neighbor- 
hood where  he  resides,  that  you  were  expecting  certificates  of 
deposit  from  New  York  ? 

Yes,  I  had  told  Mr.  Kinzie,  either  before  or  after  my  visit  to 
Chicago  ;  I  am  under  the  impression,  after  my  visit  to  Chicago. 

Did  you  tell  Mr.  Kinzie  that  you  had  been  to  California  ;  that 
you  had  been  successful  there  ;  that  you  had  made,  and  then 
possessed,  twelve  thousand  dollars  ;  that  your  father  resided  in 
New  York,  where  he  was  engaged  in  business  as  a  ship  chan- 
dler ;  that  you  had  left  with  him,  or  that  he  had  deposited  for 
you,  your  money ;  that  you  had  a  brother  who  had  and  was 
possessed  of  ten  thousand  dollars  ;  that  together  you  had  twen- 
ty-two thousand  dollars,  which  you  were  desirous  of  investing 
in  land,  if  you  could  find  good  locations  ;  that  your  father  had 
been  through  that  country  in  1838 ;  that  he  wanted  you  to  go 
there  and  purchase ;   that  your  father  had  built,  or  had,  six 
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brick  houses,  in  New  York,  for  his  children  ;  that  as  fast  as  one 
got  married,  he  gave  them  one  of  the  houses ;  or  tales  to  the 
effect  of  the  above  ? 

I  told  him  all  that,  with  the  exception  of  the  time  that  my 
father  passed  through  that  country  ;  the  time  I  gave  him  of  my 
father  passing  through  that  country  was  1836  ;  also,  the  num- 
ber of  buildings  I  gave  him  was  four  instead  of  six. 

Was  it  false,  that  your  name  was  Peter  G.  Roe ;  that  you 
went  there  to  buy  land  for  yourself  or  brother ;  that  you  had 
made,  in  California,  and  possessed  twelve  thousand  dollars ; 
that  you  had  just  then  come  from.  New  York  ;  that  you  resided 
in  New  York ;  that  your  father  and  three  brothers  resided 
there ;  that  he  was  there  engaged  in  the  ship  chandlery  busi- 
ness ;  that  he  had  received  and  deposited,  or  held  for  you, 
twelve  thousand  dollars  of  your  money ;  that  he  wanted  you  to 
go  to  Wisconsin  and  purchase  land  ;  that  he  had  built  four  brick 
houses  for  his  children,  one  of  which  he  gave  to  each  child 
when  married ;  that  your  money  was  in  Bank  in  New  York  ; 
that  you  were  expecting  certificates  of  deposite  sent  to  you  by 
your  father  ;  that  your  brother  had  ten  thousand  dollars  ;  that 
he  was  desirous  of  buying  lands  in  that  neighborhood  ;  and  that 
you  desired  to  buy  for  him  as  well  as  for  yourself ;  that  together 
you  wished  to  invest  the  twenty-two  thousand  dollars  in  lands 
in  that  country  ? 

It  was. 

Did  you  tell  any  of  these  tales  to  other  people  in  that  neigh- 
borhood or  country  ? 

I  think  there  were  a  number  of  persons  by,  at  the  time  I  was 
telling  Kinzie. 

Did  you  ever  narrate  any  of  the  above  stories  to  other  per- 
sons in  that  neighborhood,  when  James  Kinzie  was  not  present? 

I  think  I  have. 

Did  you  make  false  representations  concerning  yourself 
uniformly,  while  in  that  country,  when  you  had  occasion  to  make 
any  representations  concerning  yourself? 

I  did,  wherever  I  thought  it  would  be  an  assistance  to  me  to 
accomplish  my  purpose  with  James  Kinzie. 

Have  you  any  distinct  recollection  of  ever  having,  on  any 
one  occasion  while  in  that  country,  spoken  truthfully,  where  you 
could  help  it  ? 

I  always  told  the  truth,  when  it  would  answer  as  well  as  a 
falsehood. 

Did  you  find  any  occasion,  while  you  were  there,  when  you 
thought  the  truth  as  subservient  to  your  purposes  as  falsehood, 
which  you  now  distinctly  recollect  ? 

Frequently. 
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Did  you  become  acquainted,  while  in  that  country,  with  a  man 
by  the  name  of  Bigelow ;  if  yea,  where  and  how  far  from  James 
Kinzie's  did  he  reside  ? 

I  did ;  I  was  introduced  to  him  by  James  Kinzie  as  his  par- 
ticular friend ;  he  lives  about  two  miles  from  James  Kinzie's. 

Did  you  become  acquainted  with  the  fact,  while  there,  that 
he  owned  a  large  farm,  was  wealthy,  and  one  of  the  most  repu- 
table and  worthy  citizens  in  that  part  of  the  country  ? 

I  became  aware,  through  James  Kinzie,  that  Mr.  Bigelow  was 
in  possession  of  about  700  acres  of  land,  but  it  was  involved  by 
some  railroad  stock,  which,  if  »paid,  there  would  not  be  much  of 
the  farm  left  to  Mr.  Bigelow ;  I  have  heard  some  speak  of  him 
very  highly,  others  very  degradingly. 

Did  you  learn  while  there,  that  his  family  were  held,  in  that 
community  generally,  in  very  high  repute  ? 

I  did  not. 

Did  you  represent  yourself  to  a  daughter  of  Mr.  Bigelow  as 
an  unmarried  man  ? 

James  Kinzie  introduced  me  as  such. 

Please  to  state  in  what  phrase,  as  near  as  you  can  recollect. 

He  introduced  me  as  Peter  G.  Roe,  and  that  I  had  been 
traveling  all  over  the  country,  and  had  not  got  a  wife  yet,  and 
he,  James  Kinzie,  intended  to  marry  me  off  to  some  of  the  girls 
around  there,  before  I  had  been  in  that  county  long. 

Did  you  frequently  visit  the  family  of  Mr.  Bigelow  ? 

I  have  been  there  several  times  with  Mr.  Kinzie,  and  with 
his  son  Robert,  and  other  persons  in  that  neighborhood,  and  I 
have  been  there  alone. 

Did  you  represent  to  Mr.  Kinzie  that  you  were  an  unmarried 
man? 

I  did. 

Was  that  false  ? 

It  was. 

Was  that  falsehood  necessary  to  the  furtherance  of  your 
object  ? 

It  was  very  essential. 

Please  to  state  how. 

Why,  when  I  went  out  there  first,  I  did  not  know  how  long 
I  was  to  remain  there,  and  country  people  generally  wonder,  if 
a  man  tells  them  he  is  married,  why  he  do  n't  receive  letters 
from  his  wife,  or  some  of  his  family,  or  why  he  should  stay  there 
so  long  without  writing  to  his  family  ;  they  also  wonder  why  he 
don't  purchase,  or  go  to  work,  instead  of  lying  round,  or  run- 
ning over  the  country  spending  money. 

Did  you  not  allay  that  wonder,  and  satisfactorily  account  to 
the  wondering  community  for  all  this  which  you  have  given  as 
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a  reason  for  your  false  representations,  by  your  pretended  and 
assiduous  efforts  to  buy  lands,  select  locations  on  which  to  settle 
yourself  as  well  as  for  a  home  for  your  brother  ;  and  did  you 
not  seek  further  to  allay  such  inquiries  of  the  curious,  by  re- 
peated declarations  that  you  were  expecting  letters  from  your 
friends,  your  father  and  your  brother,  and  at  other  times  that 
you  had  received  such  ? 

When  I  told  James  Kinzie  that  I  was  a  single  man,  it  was 
either  on  the  first  or  second  night  after  my  arrival  there,  and  I 
was  telling  him  of  my  trip  in  California,  and  the  narative  of 
the  same.  I  told  him  that  I  was*  gone  about  six  years  ;  when 
he,  or  some  of  his  family,  said,  that  was  a  great  while  for  a 
man  to  be  away  from  home.  I  told  them  my  home  was  in  any 
country  which  I  liked,  for  I  had  no  family,  nor  no  one  else  to 
look  after  but  myself.  He  said,  that  is  the  way  that  a  man 
ought  to  be  that  had  a  roving  disposition,  like  he  had  when  he 
was  young,  and  supposed  that  I  had. 

Had  you  resided  in  California  six  years,  away  from  your 
family  ? 

I  had  not. 

While  you  were  in  Iowa  county,  did  you  become  intimately 
acquainted  with  a  daughter  of  Mr.  Bigelow,  before  referred  to  ? 

No  more  so  than  with  other  ladies  in  that  vicinity. 

Did  you  frequently  ride  out  or  drive  with  her  ? 

I  have  been  out  with  her  on  three  or  four  different  occasions, 
once  in  the  company  of  James  Kinzie. 

How  did  you  go  on  that  occasion  ? 

Horse  and  wagon. 

Where  did  you  go  to  ? 

Avoka  and  Muskada. 

Whose  horse  and  wagon  did  you  drive  ? 

One  that  I  bought. 

Did  Mr.  Kinzie  go  with  you  the  whole  trip  ? 

I  think  he  did. 

Can  you  refresh  your  recollection  and  say  whether  you  know 
that  he  did  or  did  not  ? 

He  was  in  Muskada  with  me  and  Miss  Bigelow ;  that  was  as 
far  as  we  went ;  it  was  the  end  of  the  trip,  and  he  must  have 
returned  home  with  us,  for  he  had  no  conveyance  of  his  own  there. 

About  how  far  is  Muskada  from  Mr.  Bigelow's  ? 

About  twelve  miles. 

Had  your  wagon  two  seats,  or  only  one  ? 

Our  wagon  has  two  seats  attached  to  it. 

What  do  you  mean  by  two  seats  attached  to  it  ? 

I  bought  two  seats  with  the  wagon,  and  I  suppose  they  were 
built  the  same  time  the  wagon  was. 
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Were  both  seats  in  the  wagon  on  that  occasion  ? 

I  don't  remember  whether  the  seats  which  I  bought  with  the 
wagon  were  both  in  the  wagon  at  the  time,  for  I  have  used  a 
piece  of  board  on  different  occasions,  instead  of  one  of  the 
seats,  and  I  might  have  done  it  on  that  occasion. 

Did  Miss  Bigelow  ride  out  with  you  on  more  than  four 
occasions  ? 

She  might  have  done  so,  for  I  used  to  take  most  any  of  the 
ladies,  in  that  neighborhood,  to  places  which  they  wished  me  to, 
at  any  time  that  I  thought  best  to  do  so. 

Do  you  know  that  you  rode  out  with  her  more  than  four 
times  ? 

I  do  not,  for  I  kept  no  account  of  all  my  rides  out  with  dif- 
ferent ladies  in  that  neighborhood. 

Did  she  go  to  Mineral  Point  with  you  ? 

I  passed  through  Mineral  Point  with  her. 

Did  she  ever  go  to  Grant  county  with  you  ? 

Not  to  my  knowledge ;  we  might  have  passed  through  some 
part  of  Grant  county  on  the  trip  spoken  of. 

Is  Mineral  Point  in  Iowa  county,  or  do  you  know  that  Mine- 
ral Point  is  in  Iowa  county  ? 

It  is  the  county  seat  of  Iowa  county  ;  so  I  have  always  been 
told  by  James  Kinzie  and  others,  and  believe  it  to  be  so. 

About  how  far  is  Mineral  Point  from  Mr.  Bigelow's  ? 

Twenty-five  or  six  miles ;  I  have  heard  various  statements  as 
to  the  distance. 

Did  you  ever  go  to  Avoca  with  Miss  Bigelow  ? 

I  have  passed  through  Avoca,  and  stopped  I  think,  at  Avoca, 
on  the  trips  previously  spoken  of,  when  James  Kinzie  was  in  my 
company. 

Did  James  Kinzie  go  to  Avoca  with  you  and  Miss  Bigelow  ? 

I  think  that  we  stopped  at  Avoca,  and  James  Kinzie  was  in 
the  company  of  Miss  Bigelow  and  myself  on  the  trip  previously 
spoken  of. 

Did  James  Kinzie  go  with  you  and  Miss  Bigelow  to  Avoca  ? 

He  did,  on  the  trip  spoken  of. 

Did  vou  ever  go  to  Avoca  alone  with  Miss  Bigelow  ? 

I  did. 

Did  you  ever  go  to  Lone  Rock  with  Miss  Bigelow  ? 

I  did ;  she  wished  to  mail  and  receive  letters  at  Lone  Rock 
Post  Office,  that  she  said  she  was  expecting  from  some  of 
her  relations  in  Chicago ;  and  also  to  stop  at  her  sister's  on  the 
way  going  to  Lone  Rock,  and  coming  back  ;  she  living  on  the 
road  leading  to  Lone  Rock. 

What  is  that  sister's  name  ? 

Hurst,  I  think  they  pronounce  it. 
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How  far  is  Lone  Rock  from  Mr.  Bigelow's  ? 

Five  or  six  miles  by  the  road  which  we  went,  and  I  know  of 
no  other  road  to  go  with  a  horse  and  wagon,  as  near  as  the  one 
spoken  of. 

Do  you  know  a  Mr.  Young,  a  brother-in-law  of  Miss  Bige- 
low's, and  where  does  he  reside  ? 

I  was  introduced  to  him  by  James  Kinzie.  He  resides  near 
Belle  Mound,  I  think  Lafayette  county. 

Did  you  ever  go  with  Miss  Bigelow  to  Mr.  Young's  ? 

I  took  her  there  on  a  promise  of  a  previous  request  she  had 
made  of  me  to  take  her  there.  When  I  did  take  her  there,  it 
was  on  the  occasion  of  the  trip  passing  through  Mineral  Point, 
as  spoken  of  before. 

Did  you  ever  give  out  or  intimate  to  any  person  in  the  neigh- 
borhood of  Mr.  Kinzie,  that  you  had  contracted  an  engagement 
of  marriage  with  Mrs.  Bigelow  ? 

No,  Sir ;  they  were  always  a  joking  with  me  whenever  I  might 
be  in  company  with  Miss  Kinzie,  the  daughter  of  James  Kinzie, 
Miss  Bigelow,  or  any  other  lady  in  that  neighborhood,  about 
living  an  old  bachelor's  life.  I  have  told  them  on  different  occa- 
sions when  they  have  been  joking  with  me  as  to  getting  married, 
that  I  would  get  married  as  soon  as  I  found  any  one  to  suit  me. 

Did  you  give  them  to  understand  that  you  were  going  to  be 
married  to  Miss  Bigelow  on  the  4th  of  July,  and  did  you  invite 
them  all  to  be  present ;  in  effect,  telling  them  that  they  must  all 
come  down  to  Mr.  Bigelow's  on  that  occasion? 

I  remember  a  conversation  that  took  place  at  Mr.  Young's, 
the  brother-in-law  of  Miss  Bigelow,  between  me  and  Mrs.  Young ; 
Mr.  Kinzie  was  there  at  the  time.  Mrs.  Young  asked  me  if 
there  was  going  to  be  a  ball  on  the  4th  of  July  ;  she  asked  me 
who  I  was  going  to  take  with  me.  I  told  her  I  did  not  know 
where  I  would  be  on  the  4th  of  July,  for  her  father,  Mr.  Bigelow, 
had  been  talking  to  me  about  going  to  Prairie  du  Chien,  as  soon 
as  he  got  through  with  his  planting  and  other  work,  which  he 
was  then  at,  and  I  might  spend  my  4th  of  July  with  him  at  Prai- 
rie Du  Chien.  She  asked  me  if  her  mother  was  going  along, 
and  also  her  sister,  Vandalia.  I  told  her  they  might  both  go, 
but  I  did  not  know,  for  I  had  heard  her  sister  say  that  she 
would  like  to  go  to  a  ball  at  that  time,  if  there  was  any  in  the 
neighborhood  ;  so  I  could  not  tell  her  where  I  would  be  .on  the 
4th.  I  asked  her  then,  where  she  was  going  to  spend  her  4th  ; 
she  said  she  did  'nt  know,  but  she  had  been  trying  to  get  her 
husband,  Mr.  Young,  to  take  her  home  or  in  that  neighborhood. 
I  told  her  she  must  make  him  fetch  her  to  Otter  Creek  to  spend 
the  fourth,  and  if  I  was  there,  we  would  have  some  sport  of 
some  kind.     She  said,  I  would  bet  that  you  and  Vandalia  are 
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going  off  to  get  married  somewheres  on  the  fourth,  and  if  you 
are,  without  letting  me  know,  I  will  never  forgive  you.  I  told 
her  I  would  let  her  know  before  anything  of  that  kind  came  off, 
but  she  must  come  up  on  the  fourth.  James  Kinzie  then  said,  I 
am  going  to  marry  Roe  myself  when  he  does  get  married  ;  he 
also  said,  you  know  I  can  do  it,  Mrs.  Young,  for  I  married  old 
Doctor  Frost,  on  Otter  Creek,  to  his  wife. 

Was  James  Kinzie  a  magistrate  ? 

I  saw  him  act  in  that  capacity,  and  have  always  understood 
since  I  made  his  acquaintance,  that  he  was  elected  by  the  citi 
zens  of  that  town  as  a  magistrate. 

Was  the  conversation  narrated  by  you,  with  Mrs.  Young, 
before  or  after  the  occasion  of  your  visit  there  with  Miss  Big- 
elow  ? 

After. 

Did  not  Mrs.  Young  then  understand  that  you  were,  upon  the 
4th  of  July  thereafter  or  thereabouts,  to  be  married  to  her  sister  ? 

I  do  not  know  what  she  surmised. 

Did  you  not  understand  that  she  was  under  that  impression  ? 

I  did  not,  for  I  have  heard  such  like  conversations  about  me 
and  Miss  Kinzie  by  the  neighbors  in  that  vicinity.  A  man  by 
the  name  of  Newply,  I  think  they  called  him,  stopped  me  one 
day  when  passing  his  house,  and  told  me  that  it  was  all  round 
the  neighborhood  that  I  had  come  there  for  the  purpose  of  run- 
ning away  with  her. 

Did  you  give  Mr.  James  Kinzie,  Robert  Kinzie,  son  of  James 
Kinzie,  and  Margaret  Kinzie,  and  Daniel  Kinzie,  a  nephew  of 
James,  to  understand  that  you  were  to  be  married  to  Miss  Big- 
elow? 

I  did  not ;  they  have  frequently  joked  with  me  about  Miss 
Bigelow  and  other  ladies  in  that  neighborhood,  in  the  presence 
of  Miss  Bigelow  at  Kinzie's  house,  and  Miss  Bigelow  herself 
would  join  in  the  mirth,  and  tell  them  that  she  was  going  to 
live  in  that  fine  house  that  I  spoke  of  building  on  Otter  Creek. 

Now,  Sir,  did  not  Miss  Bigelow  herself  understand  that  you 
intended  marriage  with  her  ? 

She  could  not  have  done  so,  for  on  several  occasions  she  has 
asked  me  for  my  daguerreotype,  and  I  have  always  refused  giv- 
ing it  to  her. 

Did  you  not  promise  her  marriage  ? 

I  did  not. 

Did  you  ever  make  declarations  of  affection  for  her,  to  her  ? 

I  have  told  her  that  I  thought  Margaret  Kinzie  was  the  finest 
young  woman  on  Otter  Creek,  for  she  had  always  conducted 
herself  as  such  since  I  had  known  her.  But  I  did  not  care 
about  any  young  woman,  only,  I  liked  to  be  in  ladies'  society ; 
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therefore  I  know  well  that  I  have  not  to  her  nor  no  other  young 
lady  in  that  country,  made  declarations  of  affection  or  love,  to 
any  one,  excepting  in  the  way  of  a  jest,  when  they  have  been 
a-joking  with  me  on  that  subject. 

Do  you  state  on  oath,  Sir,  that  you  never  expressed  with  appa- 
rent sincerity,  any  special  and  affectionate  regard  for  Miss  Big- 
elow,  to  herself? 

I  do. 

Did  you  have  her  daguerreotype  ? 

I  did. 

Have  you  it  now  ? 

I  have  not. 

Did  you  bring  it  away  from  that  country  with  you  ? 

I  did. 

Do  you  know  that  it  was  currently  reported  and  believed  in 
the  neighborhood  where  Miss  Bigelow  resided,  that  you  were  to 
be  married  to  her  ?    ■ 

It  was  reported  by  some  that  I  was  going  to  be  married  to 
Miss  Margaret  Kinzie ;  by  others,  to  Miss  Vandalia  Bigelow ; 
and  it  was  reported  by  others  that  the  widow  Lisburan,  the 
daughter  of  Mr.  See,  James  Kinzie's  father-in-law,  would  catch 
me,  as  I  used  to  ride  out  with  her ;  as  to  their  belief,  I  know 
nothing  of  it ;  I  understood  it  all  as  a  jest,  for  James  Kinzie, 
himself  joked  more  on  that  subject  than  any  other  person  in  the 
neighborhood. 

Now,  Sir,  answer  me,  did  you  not  make  propositions  tanta- 
mount to  proposals  of  marriage  ;  and  did  you  not  make  declar- 
ations of  love  and  affection,  also,  to  Miss  Margaret  Kinzie ;  and 
were  they  not,  or  some  of  them,  reported  to  her  mother,  and 
by  her  rejected;  and  thereupon,  or  shortly  thereafter,  did  not 
Miss  Margaret  leave  home  and  go  to  teach  school  somewhere  ? 

I  did  not  make  any  such  proposal,  nor  do  I  know  what  the 
reports  were  to  Mrs.  Kinzie ;  but  I  know  well  that  Margaret 
Kinzie,  herself,  also  her  father,  James  Kinzie,  told  me,  when  I 
first  made  their  acquaintance,  that  Margaret  Kinzie  had  an  en- 
gagement to  teach  school  in  a  school-house  at  the  school  district 
then  erecting ;  and  I  also  know  that  Margaret  Kinzie  went  to 
this  same  school-house  spoken  of,  to  teach  school,  and  boarded 
at  Dr.  Frost's,  within  a  short  distance  of  the  school-house,  for  I 
have  called  on  her  as  I  have  been  passing  by,  at  the  school- 
house,  also  at  Dr.  Frost's. 

Did  the  success  of  your  enterprise,  in  your  judgment,  involve 
the  necessity  of  a  violation  of  the  rites  of  hospitality ;  the 
enlisting  the  affections  and  interest  of  the  ladies  of  the  families 
whose  hospitality  you  were  thus  abusing ;  the  subjecting  those 
ladies  to  the  mortification  of  public  scandal ;  and  to  the  reputa- 
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tion  of  having  been  betrayed  and  deserted  by  one  who  was  to 
subsequently  reveal  himself  as  an  impostor  ? 

The  success  of  my  enterprise  depended  materially  on  my  be- 
ing friendly  with  all  James  Einzie's  friends,  and  an  enemy  to 
his  enemies,  which  I  carried  out,  but  always  conducting  myself 
as  a  gentleman,  when  in  any  ladies'  company  ;  nor  have  I  offered 
the  slightest  insult,  or  used  any  language  unbecoming  a  gentle- 
man while  in  their  company. 

Your  mission,  in  your  judgment,  involved,  did  it  not,  a 
violation  and  abuse  of  the  rites  of  hospitality,  together  with 
a  systematic  course  of  deceit,  falsehoods  and  misrepresenta- 
tions ? 

I  do  not  know  that  I  have  violated  any  rights  of  any  one's 
hospitality  to  me ;  it  was  highly  necessary  to  use  deceit  to  ac- 
complish my  object,  and  I  used  it  as  such. 

When  you  went  there  a  stranger,  and  met  Mr.  Kinzie,  you 
were  kindly  received  by  him,  and  hospitably  entertained,  were 
you  not  ? 

I  was. 

You  went  for  the  purpose  of  deceiving  and  betraying  him  if 
possible,  did  you  not  ? 

I  went  there  for  the  purpose  of  getting  all  of  him  that  I  could 
relative  to  this  Chicago  eighty  acres  of  land,  and  report  the 
same  to  Mr.  Pinkerton. 

Did  you  go  with  the  purpose  of  deceiving  him  ? 

I  did. 

Did  you  go  with  the  purpose  of  betraying  him,  if  you  were 
successful  in  your  deceptions  ? 

I  did. 

You  are  engaged  in  such  business  for  seventy-five  dollars  a 
month,  are  you  ? 

Or  thereabouts,  I  have  never  divided  it  into  months. 

Do  you  consider  yourself  amply  compensated  for  such  services 
by  that  price  ? 

I  do  not,  but  I  have  agreed  to  work  for  that  price,  and  I 
intend  to  fulfill  my  agreement. 

How  much  would  you  consider  an  adequate  compensation, 
and  with  how  little  would  you  be  satisfied  for  such  services  ? 

It  is  owing  to  circumstances  altogether. 

Such  as  what  ? 

Parts  of  the  country,  and  location  of  the  country,  and  the 
character  of  the  job  in  which  I  would  be  about  to  enlist  in. 

Instance  a  country  and  a  job  such  as  the  one  in  question  ? 

I  do  n't  know  what  I  would  enlist  for ;  I  would  have  to  give  it 
some  consideration. 

How  much  would  you  consider  a  fair  compensation,  such  as 
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vou  would  be  satisfied  with?  Give  it  such  consideration  as  will 
enable  you  to  answer  the  question. 

From  a  thousand  to  fifteen  hundred  dollars  a  year. 

Have  you  been  conscious  of  experiencing  any  sentiment  of 
remorseful  regret  or  self-degradation  while  reflecting  upon  the 
nature  of  your  transactions,  and  the  complication  of  misrepre- 
sentations, falsehood  and  deceit  in  which  it  involved  you  ? 

I  have  not. 

Do  you  consider  fifteen  hundred  dollars  a  year  a  fair  and 
reasonable  compensation  for  a  man  of  your  physical  and  intel- 
lectual capacity  to  sell  himself  as  a  common  impostor ;  and  to 
devote  himself  to  the  business  of  misrepresentation  and  false- 
hood as  a  profession  ? 

I  do,  where  they  do  it  to  further  the  ends  of  justice. 

Was  that  your  object  in  engaging  in  a  business  of  this  char- 
acter, or  did  you  engage  in  it  as  a  means  of  livelihood  ? 

I  was  engaged  in  the  same  kind  of  business  before  I  made 
the  engagement  with  Pinkerton,  with  the  exception  that  I  was 
paid  by  the  public,  to  further  the  ends  of  justice ;  and  I  engaged 
in  this  business  with  Pinkerton  with  that  understanding  ;  and  I 
have  always  found,  since  I  have  been  in  his  employ,  that  to  be 
his  object,  for  he  has  never  instructed  me  otherwise. 

Did  you  engage  with  Mr.  Pinkerton  in  this  business  at  $900 
a  year  for  the  purpose  of  furthering  the  ends  of  public  justice, 
or  as  a  means  of  livelihood  ? 

Both. 

Did  you  engage  at  a  less  compensation  than  you  have  said 
would  be  in  your  opinion  a  fair  remuneration  for  services  of  the 
character  you  have  rendered  on  this  occasion,  in  consideration 
of  the  fact  that  you  would  be  forwarding  the  ends  of  public 
justice  ? 

I  did  not ;  I  engaged  with  Mr.  Pinkerton  more  on  account 
of  moving  out  West  than  anything  else. 

More  than  to  gratify  your  disposition  to  advance  the  ends 
of  public  justice  ? 

I  consider  that  I  was  furthering  the  ends  of  justice  while  in 
New  York  as  much  as  I  am  here  at  the  present  time,  taking  in 
consideration  the  opportunity  I  had  for  so  doing. 

Has  public  justice  ever  done  you  a  turn  which  has  had  the 
effect  to  make  you  so  solicitous  for  her  protection,  and  so  self- 
sacrificing  and  earnest  in  her  behalf  ? 

Yes,  at  several  different  times. 

Was  it  in  consequence  thereof  that  you  became  so  interested 
in  her  behalf? 

I  found,  during  my  public  life,  the  more  public  good  I  could 
do,  the  better  it  was  for  myself,  and  all  those  connected  with  me. 

10 
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Has  that  been  your  experience  also  with  reference  to  your 
private  life  ? 

It  has,  for  I  have  never  been  employed  in  my  life,  by  no  man, 
but  I  could  go  back  to  him  any  time  when  out  of  employment, 
and  get  employment  from  him. 

Will  you  now  take  from  your  pocket  the  memorandum  book 
which  is  there,  and  refer  to  the  minutes  of  your  transactions, 
and  see  if  you  can  answer  the  question  which  I  have  put  to  you 
in  the  106th  interrogatory,  to  wit:  How  long  were  you  at 
Black  Earth  ? 

I  will.  (Witness  takes  memorandum  book  from  pocket,  refers 
to  it,  and  says,  in  answer  to  106th  interrogatory,  as  now  given  :) 
I  arrived  at  Black  Earth  on  Thursday,  the  second  of  April, 
about  12.30  p.  m.,  and  remained  till  Friday,  the  third,  about 
3.30  p.  M. 

Did  you  return  from  Black  Earth,  on  Friday,  to  Clyde? 

I  think  not. 

Will  you  state  where  you  went,  and  when  you  returned  to 
Clyde  ? 

I  am  under  the  impression  I  stopped  at  Avoca,  at  Mr.  Gay- 
lor's,  during  Friday  night,  and  went  to  Kinzie's  the  next 
morning. 

How  soon  after  your  first  arrival  at  Clyde,  did  you  leave 
there  on  any  trip,  and  where  did  you  go  ? 

On  Tuesday,  the  17th  of  March,  I  went  through  a  part  of 
Iowa  county  and  Grant  county,  as  1  was  told  I  was  in. 

How  long  were  you  gone  ? 

I  returned  on  the  Saturday  following. 

How  did  you  go,  and  with  whom,  if  anybody  ? 

I  went  part  of  the  time  a-foot,  and  part  of  the  time  on  horse- 
back, and  alone. 

To  what  place  in  Grant  county  did  you  go  ? 

I  was  told  Wingville,  to  which  place  I  went,  was  in  Grant 
county. 

What  was  the  object  of  your  trip  to  Wingville  ? 

I  had  no  object  to  go  to  Wingville,  more  than  any  other  place. 

What  was  your  professed  object  ? 

To  go  out  on  the  prairie,  and  look  at  lands,  as  Mr.  Kinzie 
advised  me  to  do. 

Did  you  buy  any  land,  or  contract  to  buy  any  land,  at  that  trip  ? 

I  did  not. 

Did  you  see  a  Mrs.  Cox  in  Grant  county  ? 

Not  to  my  knowledge. 

Did  you  see  a  Mrs.  Cox  anywhere  on  that  trip,  after  you  left 
Kinzie's,  and  before  your  return  ? 

Not  to  my  knowledge. 
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Did  you  represent  to  Kinzie  and  others,  after  your  return  from 
that  expedition,  that  you  had  contracted  to  purchase  Mrs.  Cox's 
farm,  consisting  of  160  acres,  for  which  you  had  agreed  to  pay 
$2,400  ;  that  you  had  paid  Mrs.  Cox  $100  down,  and  agreed 
to  pay  the  balance  on  the  9th  of  May  following ;  and  did  you 
exhibit  a  bond,  purporting  to  be  signed  by  the  name  of  Cox, 
with  the  certificate  of  acknowledgment  annexed,  purporting  to 
be  signed  by  a  magistrate  ?  Did  you  state  that  you  could  have 
paid  them  $500  or  $600  more  ;  that  you  had  not  a  great  deal 
of  money  with  you,  but  that  you  did  not  wish  to  be  entirely  out 
of  money  ;  that  you  might  wish  to  secure  other  purchases 
elsewhere  ? 

I  told  Mr.  Kinzie  all  this,  and  showed  him  an  article  which  I 
had  written  myself. 

Did  you  write  the  signature  to  that  article  ? 

I  did. 

And  did  you  write  and  sign  the  acknowledgment  and  signa- 
ture to  the  same  ? 

I  did. 

Was  that  whole  statement  false  and  manufactured,  and  the 
signature  forged  ? 

The  whole  statement  was  false,  but  the  signature  I  don't 
consider  forged,  for  I  did  not  know  any  magistrate  or  any  one 
else  in  the  neighborhood  which  I  represented  to  buy  the  land  in. 

Do  you  not  know  that  there  was  a  man  by  the  name  of  Cox 
residing  in  Grant  county,  and  that  there  was  a  magistrate  bear- 
ing the  name  which  you  employed  in  the  certificate  of  acknowl- 
edgment, and  who  was  known  to  Kinzie  ? 

I  did  not  know,  nor  do  I  know  at  this  present  time,  any  such 
man,  nor  do  I  believe  James  Kinzie  did,  for  he  told  me  so  when 
I  showed  him  the  article  ;  he  said  he  was  not  acquainted  in  that 
neighborhood. 

Will  you  state  the  name  of  the  magistrate  which  you  employed  ? 

I  cannot,  for  I  put  the  first  name  down  that  came  to  my 
mind,  both  in  the  case  of  Cox  and  magistrate ;  nor  do  I  now 
know  whether  it  was  Cox  that  I  used  the  name  of,  or  not,  for 
magistrate,  or  the  person  I  bought  from. 

What  became  of  that  bond  ? 

I  destroyed  it. 

When? 

Sometime  after  showing  it  to  Kinzie. 

How  long  after  showing  it  to  Kinzie  ? 

I  have  no  idea. 

Do  you  remember  destroying  it  ? 

I  remember  one  day,  while  in  the  woods,  looking  over  some 
papers  which  I  had  in  my  pocket,  for  the  purpose  of  destroying 
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those  which  I  did  not  wish  to  have  about  my  person,  or  to  be 
encumbered  with,  I  missed  this  article  spoken  of,  and  I  supposed 
I  had  destroyed  it,  so  I  gave  it  no  farther  consideration. 

When  you  first  went  to  Kinzie's  house,  you  say  it  was  after- 
noon ;  did  you  tell  him  that  you  had  come  up  through  the  mills 
from  Avoca,  and  that  you  had  walked  most  of  the  way  ? 

I  did. 

Did  he  reply,  in  substance,  that  you  had  not  seen  any  taverns 
on  that  road,  and  ask  you  if  you  had  had  any  dinner ;  and  did  you 
reply  that  you  had  not,  and  that  you  were  hungry  ;  and  did  he 
then  invite  you  into  the  house  and  give  you  some  dinner  ? 

He  invited  me  into  the  house  to  get  a  drink-  of  water,  when 
he  saw  me  in  the  act  of  going  to  the  creek  for  it,  and  after,  in 
the  house,  he  asked  me  if  I  would  have  some  dinner  got  for  me. 

Did  you  not,  before  going  into  the  house,  while  at  the  mill 
yard,  where  you  first  met  Kinzie,  make  the  representation  re- 
specting your  means,  your  father,  your  brother,  your  residence 
in  New  York,  and  your  object  in  purchasing  lands  in  the 
country  ? 

I  told  Kinzie  in  the  yard,  that  I  came  out  in  that  country  for 
the  purpose  of  looking  up  lands,  but  the  conversation  about  my 
father  and  brother  occurred  in  the  house,  to  the  best  of  my 
belief. 

After  dinner  did  you  ask  Kinzie  if  there  was  any  place  there- 
about where  you  could  get  to  stay  all  night,  and  perhaps  a  couple 
of  days,  as  you  desired  to  look  about,  and  see  if  you  could  find 
any  place  that  would  suit  you  to  purchase  ? 

I  did,  or  something  to  that  effect. 

Did  you  tell  him  that  your  brother  had  gone,  or  was  about  to  go, 
to  Kansas,  to  buy  land  ;  that  if  he  had  gone,  he  had  probably 
returned  by  that  time,  and  if  so,  you  expected  he  would  bring 
your  money  to  you  ? 

I  told  him  that  I  expected  my  brother  had  gone  to  Kansas, 
and  would  meet  me  at  Madison,  in  four  or  five  weeks,  and  if  I 
made  a  purchase,  I  should  write  home,  and  he  would  bring  out 
money  to  me. 

Did  you  ask  him,  the  day  you  left  to  go  to  Grant  county, 
if  he  thought  you  would  be  able  to  buy  any  land  at  Otter  Creek  ? 
Did  he  reply  to  you,  in  substance,  that  if  you  had  money  enough, 
any  one  would  sell  to  you  ;  that  you  could  buy  the  whole  country  ; 
that  if  his  place  suited  you,  he  would  sell  as  well  as  the  rest ; 
and  did  you  say  that  you  had  not  much  money  with  you,  as 
you  did  not  like  to  travel  with  much  money  in  a  strange 
country  ;  that  you  had  brought  with  you  six  or  eight  hundred 
dollars ;  but  if  you  bought,  you  could  get  your  money  in  thirty 
days? 
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Something  to  that  effect  took  place  on  the  morning  that  I  left 
Kinzie's  house  to  go  on  the  prairies  south  of  Franklin,  as  he 
directed  me  ;  this  was  the  time  that  I  went  to  Wingville. 

After  your  return  from  Grant  county,  how  long  did  you  stop 
at  Kinzie's  house,  before  making  your  next  and  second  excursion 
in  the  country  ? 

I  do  n't  remember ;  some  few  days  only. 

Do  you  remember,  was  it  more  than  two  days  ? 

I  am  under  the  impression  that  it  was  Monday  or  Tuesday  of 
the  first  of  the  week  following ;  but  I  have  no  distinct  recollec- 
tion as  to  the  time. 

Where  did  you  go  to  on  the  second  expedition  ? 

Jonesdale,  I  think. 

How  long  were  you  absent  at  that  time  ? 

Some  two  or  three  days. 

Do  you  recollect,  were  you  not  absent  four  days  ? 

I  might  have  been  ;  I  was  away  so  much  that  it  is  impossible 
for  me  to  remember  as  to  the  time  that  I  was  away  on  different 
occasions. 

Did  you  stay  at  Jonesdale  all  that  time  ? 

I  am  under  the  impression  that  I  went  to  Spring  Green  on  that 
trip,  in  the  neighborhood  of  twelve  miles  from  Kinzie's. 

Did  you  go  afoot  ? 

Part  of  the  way  ;   part  of  the  way  I  rode  in  a  wagon. 

What  did  you  go  to  Spring  Green  for  ? 

I  went  to  mail  the  letter  spoken  of  in  a  previous  answer,  the 
one  I  gave  to  the  supposed  mail  agent. 

What  did  you  tell  Kinzie  was  your  motive  ? 

To  look  at  the  country. 

With  what  object  ? 

With  a  view  of  purchasing  land,  or  to  leave  that  impression 
with  him. 

After  your  return  from  Spring  Green,  how  long  did  you  remain 
at  Kinzie's  before  taking  your  departure  upon  your  third  expedi- 
tion, and  where  did  you  go  to  ? 

1  am  under  the  impression  that  I  went  to  Franklin,  in  a  few 
days  after  I  returned  to  Kinzie's ;  Franklin  is  about  eight  or 
nine  miles  in  a  westerly  direction  from  Kinzie's. 

Did  you  not  go  to  Franklin  the  second  day  after  your  return 
from  Spring  Green? 

It  might  have  been  the  second  day. 

Did  you  go  on  foot  that  time  ? 

I  do  n't  remember,  for  I  have  been  in  various  ways  to  Frank- 
lin— sometimes  a-horseback,  sometimes  in  the  mail  wagon,  some- 
times part  of  the  way  on  foot,  then  rode  the  other  part  with 
teams  going  to  Franklin. 
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What  was  your  professed  object  in  going  to  Franklin  at  that 
time? 

I  have  told  Mr.  Kinzie  various  objects  for  my  going  to  Frank- 
lin.    I  do  not  remember  what  I  told  him  on  that  occasion. 

What  was  your  real  object  for  that  visit  ? 

I  do  n't  remember. 

How  long  were  you  absent  on  that  visit  before  your  return  to 
Kinzie's  ? 

Do  n't  remember.  I  might  have  returned  the  next  day,  or  I 
might  have  staid  there  until  the  next  day  but  one,  and  then 
returned. 

Do  you  recollect,  were  you  not  absent  at  that  time  three  days, 
one  of  them  being  a  Sunday  ? 

I  don't  remember  of  ever  stopping  at  Franklin  on  Sunday. 

Did  you  go  anywhere  else  than  to  Franklin  on  that  trip,  and 
did  you  not  spend  that  Sabbath  elsewhere  than  at  Kinzie's  ? 

I  think  not,  for  I  am  under  the  impression  that  I  spent  part 
of  that  Sabbath  at  the  school-house,  near  James  Kinzie's,  in  the 
company  of  Miss  Margaret  Kinzie,  Robert  Kinzie,  her  brother, 
and  others. 

Were  you  at  James  Kinzie's  at  any  time  prior  to  the  April 
election,  more  than  two  days  at  a  time  ? 

I  think  I  was. 

Can  you  recollect  between  what  excursions  you  were  there 
more  than  two  days  at  a  time  ? 

I  do  not  remember  the  excursion  which  I  returned  from,  but 
I  do  remember  returning  from  one,  on  Saturday,  about  the 
middle  of  the  day,  and  the  election  came  on  the  Tuesday  follow- 
ing. The  reason  I  remember  this  so  distinctly  is,  that  James 
Kinzie,  Daniel  Kinzie  and  myself  made  out  the  democratic  ticket 
on  Sunday  following  the  Saturday  which  I  returned  on,  and 
Sunday  afternoon  James  Kinzie,  Daniel  Kinzie  and  myself  went 
through  part  of  the  neighborhood  electioneering  for  the  ticket 
headed  James  Kinzie,  chairman  of  the  board  of  town  super- 
visors ;  also  on  Monday  we  were  around  electioneering,  and  on 
the  following  Tuesday,  James  Kinzie  went  to  the  place  which 
was  designated  for  holding  the  election,  and  told  me  to  attend 
to  the  outside  affairs,  and  bring  the  men  to  the  polls,  for  he  had 
to  attend  to  the  ballot-box. 

After  this  election,  did  you  request  Mr.  Kinzie  to  draw  up  for 
you  a  petition  for  postmaster  of  Clyde,  in  the  place  of  the  pres- 
ent incumbent,  who  was  represented  to  be  a  republican  or  whig, 
declaring  your  purpose  of  locating  and  residing  at  Clyde  ? 

I  did  not.  I  proposed  sending  a  petition  to  Washington,  and 
have  the  postmaster  removed,  and  have  Daniel  Kinzie  appointed 
in  his  stead ;  and  there  was  a  petition  drawn  up  to  that  effect. 
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In  a  short  time  afterwards,  James  Kinzie  told  me  that  the  demo- 
crats of  Clyde  would  be  better  satisfied  for  me  to  have  it,  on  ac- 
count of  what  I  had  done  for  them  at  that  election,  and  he  said  that 
I  must  have  it.  I  told  him,  if  I  lived  there,  I  would  not  be  both- 
ered with  it,  for  I  would  be  away  from  home  so  much.  He  said, 
get  the  appointment,  and  then,  any  time  after,  you  can  give  it  to 
any  one  you  please.  I  told  him  I  would  accept  the  appointment, 
and  if  I  got  it,  I  would  give  it  to  Dan.  Kinzie.  He  then  drew 
up  a  petition  himself,  and  used  my  name  as  the  applicant ; 
and  the  next  I  saw  of  the  petition,  James  Kinzie  showed  it  to 
me,  with  nearly  all  the  democrat  names  in  that  neighborhood 
attached  to  it,  and  said  I  should  be  postmaster  in  a  few  weeks, 
for  he  would  see  Judge  Strong  and  others,  to  push  the  matter 
through,  for  the  present  postmaster,  Mr.  Norton,  was  a  damned 
Shanghai. 

Did  not  James  Kinzie  decline  to  draw  up  a  petition  in  your 
favor,  and  for  the  removal  of  the  then  incumbent  ? 

He  did  not — it  was  his  proposal.  He  said  that  he  could  draw 
up  a  better  petition  than  the  one  which  had  already  been  drawn 
up  for  Daniel  Kinzie.  He  knew  more  of  the  difficulties  which 
persons  were  laboring  under,  a-going  to  the  present  postoffice, 
for  their  letters  and  newspapers,  which  he  did  set  forth  in  the 
petition  he  wrote  for  P.  G.  Roe,  applicant. 

Did  you  not,  after  Kinzie  had  declined  to  draw  your  petition, 
go  to  L.  M.  Strong,  probate  judge  of  the  county  of  Iowa,  and 
get  him  to  draw  your  petition,  and  afterwards,  under  the  plea 
that  the  writing  was  poor,  ask  and  procure  James  Kinzie  to 
copy  it — saying,  substantially,  that  he  could  write  better  than 
you  could  ;  and  did  not  Kinzie,  on  your  request,  copy  the  peti- 
tion, which  was  circulated,  and  signed  on  your  behalf? 

I  saw  Judge  Strong  in  Franklin,  and  we  were  talking  on 
political  matters,  and  the  postoffice  arrangements  came  in,  in 
the  way  of  general  conversation  ;  and  I  told  him  that  James 
Kinzie,  and  other  democrats  in  Clyde,  were  talking  of  getting 
Norton  removed.  He  asked  me  if  they  had  a  man  for  the  place. 
I  told  him  Daniel  Kinzie  was  spoken  of,  and  asked  him  if  he 
would  draw  up  the  petition.  He  said  he  would,  but  I  must  not 
let  any  one  see  the  writing,  for  he  had  some  private  matters  in 
that  neighborhood,  which  it  would  interfere  with.  We  then 
went  to  Judge  Strong's  office,  in  Franklin,  or  one  that  I  sup- 
posed to  be  his  office,  and  he  drew  up  the  petition — Daniel 
Kinzie,  applicant ;  and  that  was  the  petition  which  I  asked 
James  Kinzie  to  copy,  as  I  read  it,  so  that  Judge  Strong's  hand- 
writing should  not  be  exhibited,  when  asking  persons  to  sign  the 
petition.  Those  were  the  reasons  which  I  gave  James  Kinzie 
at  the  time. 
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Why  did  you  go  to  Judge  Strong  to  draw  that  petition  ? 

I  did  not  go  to  him  to  have  him  draw  it.  It  came  in,  in  the 
way  of  conversation  on  other  matters.  James  Kinzie  had  in- 
troduced me  to  him  sometime  previous  to  this,  and  told  me  he 
was  the  best  democrat  in  the  county ;  and  also  had  told  me  that 
he  would  speak  to  Judge  Strong,  and  see  if  he  could  get  Norton 
removed. 

Was  that  after  Kinzie  had  told  you  that  the  democrats  of 
Clyde  would  prefer  you  to  Daniel  Kinzie,  as  their  candidate  ? 

No — before. 

Was  not  the  petition  in  your  favor,  substantially  a  copy  of 
the  petition  drawn  up  by  Judge  Strong,  in  favor  of  Daniel 
Kinzie  ? 

Quite  different.  I  think  I  have  both  the  petitions  yet  in  my 
possession,  in  my  desk. 

Did  you  not  deliver  or  send  the  petition,  which  was  circulated 
in  your  behalf,  which  was  in  James  Kinzie's  hand-writing,  to 
Mr.  Henry  Waller,  or  to  Mr.  Pinkerton  ? 

I  either  sent  it  to,  or  gave  it  to  Mr.  Pinkerton,  myself,  or  Mr. 
Lawrence,  I  do  not  remember  which. 

Was  that  before  or  after  your  final  return  from  that  country  ? 

I  am  under  the  impression  that  I  either  brought  it  in  or  sent 
it,  before  I  left  Wisconsin  for  good. 

What  disposition  did  you  represent  to  James  Kinzie,  and 
others  in  that  neighborhood,  that  you  had  made  of  that  petition  ? 

I  told  them  I  had  sent  it  to  Washington. 

Now,  Sir,  was  that  other  than  a  scheme,  devised  by  yourself, 
as  calculated  to  fortify  and  give  color  of  truth  to  the  statements 
which  you  had  made,  were  making,  and  contriving  to  make, 
respecting  the  progress  you  were  making,  and  had  made,  in 
securing  the  confidence  of  James  Kinzie,  and  to  impose  upon 
the  credulity  of  the  complainants  in  this  suit,  and  your  employ- 
ers, with  the  belief  that  they  would  more  easily  credit  the  state- 
ments which  you  had  made,  and  designed  making,  of  the  manner 
and  circumstances,  and  means  employed  by  you  to  accomplish 
the  material  result  of  procuring  from  James  Kinzie,  a  convey- 
ance of  the  character  designed  by  you,  of  his  pretended  interest 
in  the  property  involved  in  this  controversy  ? 

It  was  no  scheme  of  mine ;  it  was  a  proposition  of  his  own, 
and  I  am  under  the  impression  that  the  petition  was  written 
after  the  date  of  the  agreement  made  between  me  and  James 
Kinzie,  relative  to  the  interest  in  the  80  acres  of  land  ? 

If  you  had  accomplished  this  main  object  of  your  mission, 
how  did  it  further  the  ends  or  the  interests  of  public  justice,  in 
your  judgment,  thus  to  impose  further  upon  James  Kinzie,  and 
upon  the  democracy  of  the  town  of  Clyde,  by  the  false  pretense 
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that  you  were  going  to  accept  the  office  of  postmaster,  and  that 
you  had  sent  forward  their  petition  to  Washington  ? 

My  object  was  not  accomplished  until  about  the  19th  or  20th 
of  June  last. 

What  further  object  had  you  than  you  had  already  accom- 
plished, when  you  procured  the  signature  of  James  Kinzie 
to  that  paper,  purporting  to  convey  an  interest  in  this  pro- 
perty ? 

To  get  him  before  the  commissioner,  to  take  his  last  deposi- 
tion. 

To  accomplish  that  object,  was  it  material  that  you  should 
continue  to  make  false  representations,  and  to  impose  further 
upon  the  credulity  of  the  democratic  party  of  the  town  of 
Clyde  ? 

It  was. 

Did  you  accompany  Daniel  Kinzie  when  that  petition  was  cir- 
culated, soliciting  signatures  ? 

The  petition  was  nearly  full  when  James  Kinzie,  in  company 
with  Daniel  Kinzie,  showed  it  to  me ;  and  one  day  after  that, 
Daniel  Kinzie  took  it  with  him  when  we  were  going  to  some 
place,  and  said  he  had  one  or  two  more  names  that  his  uncle 
wished  to  have  on  the  petition,  and  as  we  were  going  by  their 
places,  he  would  get  them  to  sign,  and  I  think  he  took  the  peti- 
tion, and  got  their  signatures. 

Were  you  with  him  when  those  signatures  were  obtained  ? 

I  think  I  was. 

Do  you  know  you  were  ? 

Not  positive. 

How  do  you  so  well  remember  the  particulars  of  the  conver- 
sation as  to  what  James  Kinzie  said,  and  Daniel  Kinzie  said,  so 
as  to  rehearse  the  same  so  minutely,  and  yet  forget  the  main 
fact  so  immediately  connected  with,  and  resulting  from,  that 
conversation  ? 

I  always  made  a  minute,  or  committed  to  memory,  any  occur- 
rence touching  this  case,  that  took  place  in  James  Kinzie's  com- 
pany. 

Did  you  make  a  minute  of  that  conversation  ? 

I  think  not. 

Did  you  go  out  on  any  other  occasion  with  Daniel  Kinzie, 
soliciting  signatures  to  that  petition,  than  on  the  occasion  last 
referred  to  ? 

The  petition  was  in  James  Kinzie's  or  Daniel  Kinzie's  posses- 
sion for  some  time,  and  both  or  either  of  them  might  have  got 
signers  when  I  was.  in  their  company,  but  I  do  not  remember 
seeing  any  one  sign  the  petition  except  on  one  occasion. 

About  how  many  of  the  signatures  to  that  petition  were  an- 
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nexed  in  your  presence,  or  when  you  were  in  company  with 
Daniel  Kinzie  ? 

I  have  no  idea,  for  I  did  not  trouble  myself  about  getting 
signers  to  the  petition. 

Were  you  not  with  Daniel  Kinzie  when  every  single  name 
which  he  procured  to  that  petition  was  annexed  to  it,  and  did 
you  not  accompany  him  on  every  occasion  when  he  went  to  pro- 
cure the  signatures  through  the  town  of  Clyde  ? 

More  than  three-fourths  of  the  names  on  the  petition  were 
on  it  when  James  Kinzie  first  showed  it  to  me,  after  the  day  it 
was  written.  I  was  with  him,  Daniel  Kinzie,  on  two  or  three 
occasions  when  he  has  spoken  of  the  petition,  and  said  that  he 
intended  to  get  so  and  so  to  sign  it ;  I  don't  remember  the 
names  ;  I  am  under  the  impression  that  he  got  Mr.  Bigelow  to 
sign  it  one  day  we  were  out. 

Did  he  not  go  out  in  your  wagon  with  you  on  several  occasions 
through  different  parts  of  the  town  of  Clyde,  getting  signatures 
to  that  petition  ? 

I  am  under  the  impression  that  Daniel  Kinzie  had  moved  to 
Indiana  before  I  bought  the  horse  and  wagon,  for  I  remember 
well  that  he  went  to  the  depot  in  Mr.  Kinzie's  wagon  when  he 
moved,  and  I  went  with  him  in  the  same  wagon. 

Had  you  not  bought  your  horse  and  wagon  before  you  had 
agreed  and  made  your  purchase  of  Daniel  Kinzie's  property  ? 

I  did  not  make  any  permanent  agreement  to  buy  Daniel  Kin- 
zie's property.  James  Kinzie  made  out  a  deed  for  Daniel 
Kinzie's  property,  and  had  it  in  his  possession,  and  he  wished 
to  put  my  name  in  it  as  making  the  deed  to  me  ;  I  told  him  I 
wished  to  see  my  brother  before  I  bought  any  more  land ;  he 
said  Daniel  Kinzie  was  subject  to  fits,  which  I  know  to  be  the 
fact,  for  he  had  one,  one  day,  and  I  was  sitting  talking  to  him 
in  Mr.  James  Kinzie's,  and  for  that  reason  he,  James  Kinzie, 
thought  it  was  best  for  Daniel  Kinzie  to  move  back  to  Indiana 
amongst  his  own  relations.  James  Kinzie  had  this  deed,  or  he 
told  me  he  had  it,  in  his  pocket,  when  Daniel  Kinzie  left  Wiscon- 
sin for  Indiana ;  and  when  James  Kinzie  and  myself  were  on  our 
way  to  Racine,  he  said,  he  took  the  deed  with  him  to  show  my 
brother  if  we  should  meet  him  in  Wisconsin,  on  our  return  from 
Racine,  as  I  had  told  him  I  thought  probably  he  would  be  there 
about  that  time.  And  I  think  that  is  the  trip  when  I  bought 
the  horse. 

How  many  trips  did  you  make  to  Racine  with  Mr.  Kinzie  ? 

Two,  I  think. 

Did  you  buy  your  horse  and  buggy  in  Racine  ? 

I  did  ;  or  Mr.  Millett  bought  the  buggy  for  me. 

Was  that  upon  the  occasion  of  your  first  visit  to  Racine  ? 
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It  was  on  the  occasion  of  the  first  visit. 

Upon  the  occasion  of  your  second  visit  to  Racine  with  Mr. 
Kinzie,  who  started  from  the  town  of  Clyde  with  you  ? 

Mr.  Kinzie  and  his  son  Robert. 

Did  Daniel  Kinzie  and  his  family  start  with  you  ? 

They  did  not,  for  I  went  over  with  my  own  horse  and  buggy. 

Did  Daniel  Kinzie  and  family  start  that  day  for  Indiana  ? 

They  did  not. 

Had  they  before  then  gone  to  Indiana. 

They  had. 

How  long  before  ? 

Sometime  before ;   I  don't  recollect  as  to  the  time. 

Will  you  refresh  your  recollection,  and  state  about  how  long 
before  ? 

I  can  tell  the  exact  time  by  referring  to  my  report. 

Can  you  not  state  near  about  the  time,  without  such  reference  ? 

I  cannot. 

Will  you  refer  to  your  memorandum,  and  state  when  Daniel 
Kinzie  left  Clyde  for  Indiana  ? 

I  will  look  in  my  memorandum  and  see  if  it  is  in  that  part 
which  I  have  with  me.  (Witness  examines  his  book,  and  says :) 
Monday  morning,  at  3.30,  or  about  that  time,  the  fourth  of  May, 
Daniel  Kinzie  left  with  his  family  for  Indiana. 

When  did  you  leave  on  the  second  expedition  to  Racine  with 
James  Kinzie  ? 

On  Thursday,  the  fourth  of  June,  I  left  Clyde. 

Will  you  refer  to  your  memorandum,  and  state  what  was  the 
date  of  your  leaving  Racine  for  Clyde  on  your  former  visit  ? 

On  the  eighth  of  May. 

After  you  had  been  to  Mr.  Kinzie's  house  a  few  days,  did  you 
go  to  Mineral  Point  ? 

I  think  I  went  on  my  first  trip  to  Mineral  Point  with  Mr. 
Kinzie  the  day  after  election,  the  eighth  of  April. 

Had  you  not  been  to  Mineral  Point  before  that  alone  ;  and  had 
not  Mr.  Kinzie  declined  your  invitation  to  go  with  you ;  and  did 
you  not  complain  to  his  son,  Robert,  saying,  substantially,  that  as 
you  were  going  to  buy  his  land,  you  thought  his  father  ought  to 
have  gone  with  you  ? 

I  do  n't  remember  of  ever  going  to  Mineral  Point  alone. 
Robert  Kinzie  went  with  me  on  one  occasion  to  Mineral  Point, 
but  I  am  under  the  impression  the  first  time  I  ever  went  to 
Mineral  Point,  was  on  the  eighth  of  April,  and  that  was  on  the 
occasion  of  James  Kinzie's  invitation,  as  he  had  to  take  the 
election  returns  to  Mineral  Point  on  that  day.  I  can  tell  by 
referring  to  my  report,  whether  that  was  my  first  trip  to  Mineral 
Point,  or  not,  positive. 
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Did  you  ever  have  such  conversation  with  Robert  Kinzie  ? 

I  might  have  done,  for  I  have  talked  to  Robert  Kinzie  in  dif- 
ferent ways  on  different  subjects,  knowing  he  told  his  father  all 
I  said  to  him. 

Do  you  remember  to  have  told  James  Kinzie,  on  the  journey 
to  Mineral  Point,  the  day  after  the  election,  substantially,  that 
you  felt  hard  a  few  days  before  because  he  did  not  go  to  Min- 
eral Point  with  you,  but  that  you  did  not  know  as  you  ought  to 
have  felt  so,  and  that  the  reason  why  you  desired  him  to  go 
with  you  was,  that  the  people  supposed  you  had  a  good  deal  of 
money  with  you,  and  that  you  were  a  little  fearful  to  go  alone  ? 

I  did  not  tell  him  so. 

Did  you  say  anything  to  him  to  that  effect  ? 

I  did  not. 

Did  you  propose  to  James  Kinzie  to  go  with  him,  on  that 
occasion,  to  Mineral  Point ;  and  did  you  give,  as  a  reason  for 
wishing  to  go,  in  the  presence  of  Robert  Kinzie  and  Mrs.  Kinzie, 
that  you  wished  to  buy  a  fine  horse  and  buggy ;  that  you  could 
not  find  one  that  suited  you  ;  that  you  had  a  fine  horse  in  New 
York ;  that  you  did  not  know  but  that  you  would  have  to  send 
after  your  own  horse  to  New  York  ;  and  did  you  pay  any,  and 
what  share,  of  the  expenses  of  that  trip  ? 

I  went  on  that  occasion  solely  on  Mr.  Kinzie's  invitation  ;  he 
gave  me  the  invitation  on  election  day,  at  the  school-house, 
which  the  election  was  held  in.  I  might  have  spoken  of  a  horse 
and  wagon  at  Mr.  Kinzie's  house,  but  I  am  sure  not  on  that 
occasion,  for  I  pretended  to  Mr.  Kinzie  that  I  did  not  wish  to 
go,  on  the  account  of  the  roads  being  so  bad,  caused  by  heavy 
snow  falling  on  election  day.  I  paid  my  own  bill,  and  Mr. 
Kinzie  paid  his,  and  made  the  remark  at  the  time  that  it  came 
out  of  the  county.  I  have  never  told  them  that  I  then  owned  a 
horse  in  New  York,  but  I  have  frequently  spoken,  when  horses 
have  been  in  conversation,  of  my  father  having  a  very  fine 
horse,  and  I  thought  I  could  get  him  out  of  the  old  man,  by 
sending  for  him,  and  writing  a  nice  letter  to  my  brother, 
William. 

What  team  did  you  have  on  that  trip  to  Mineral  Point? 

Kinzie  had  his  own  team. 

Did  you  not  pay  half  the  expenses  of  that  team  ? 

I  think  I  paid  for  our  dinners  at  Dodgeville,  because  Kinzie 
had  no  small  change  ;  and  he  paid  for  dinner  at  Dodgeville  on 
our  return  ;  I  did  not  pay  half  the  expenses  of  the  team. 

In  answer  to  your  statement,  that  you  wished  to  buy  a  fine 
horse,  did  Kinzie  say  to  you,  that  he  thought  you  could  buy  a 
fine  horse,  or  suit  yourself,  in  Racine  or  Chicago,  as  there 
were  good  horses  there  ;  but  if  you  got  a  fine  horse  in  either 
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of  those  places,  you  would  have  to  pay  for  it ;  and  did  you 
answer,  you  did  not  mind  the  price,  that  you  would  rather  give 
four  or  five  hundred  dollars  for  a  good  horse,  than  any  price  for 
a  poor  one  ;  did  Kinzie  say  that  when  he  was  in  Racine  last,  a 
friend  of  his,  by  the  name  of  Millett,  had  a  good  horse ;  that  he 
had  heard  Mr.  Millett  say  that  he  had  a  great  notion  to  buy  a 
French  horse  of  Mr.  Walker,  at  Ottawa,  Illinois ;  and  that  he 
did  not  know  that  Millett  had  bought  this  horse  of  Walker,  but 
that  if  he  purchased  it,  he  thought  you  could  get  one  of  the 
horses  of  Millett ;  but  that  if  you  did  purchase  either  one,  you 
would  have  to  pay  a  high  price  for  it ;  and  did  you  not  there- 
upon urge  Mr.  Kinzie  to  go  to  Racine  with  you,  for  the  purpose 
of  buying  one  of  those  horses,  urging  that  you  thought  you 
could  get  the  horse  cheaper  of  Millett,  if  he  would  go  along 
with  you,  as  he  was  acquainted  with  Millett,  and  you  was  a  per- 
fect stranger ;  and  did  you  not  offer  to  pay  the  expenses  of  the 
trip,  if  he  would  go  along  with  you  ;  and  did  not  Mr.  Kinzie 
tell  you  that  he  could  not  go  along  at  that  time  ? 

There  was  no  such  conversation  took  place  at  that  time  ;  there 
was  a  conversation  about  Millett's  horses,  a  few  days  previous  to 
our  leaving  on  our  first  trip  to  Racine ;  I  went  solely  on  Mr. 
Kinzie's  invitation,  and  he  spoke  of  this  horse  in  the  way  of 
inducing  me  to  go  to  Racine  with  him  ;  I  did  not  offer  to  pay 
any  of  his  expenses  ;  nor  did  I  pay  his  expenses  on  that  occa- 
sion ;  nor  did  I  know  that  Daniel  Kinzie  and  family  were  go- 
ing to  move  to  Indiana  on  that  morning,  until  we  had  arrived  at 
Daniel  Kinzie's  house  ;  and  when  he  spoke  of  Walker's  horse, 
he  said  he  had  told  Millett  to  buy  him,  and  that  he  was  going  to 
give  a  big  price  for  him  ;  but  he  thought  that  if  I  would  go 
with  him  that  I  could  get  him  about  right,  for  he  had  bought 
horses  of  Millett  before,  and  he  did  not  think  Millett  wanted  to 
keep  this  horse  spoken  of,  on  hand,  for  he  had  good  horses 
without  it. 

Do  you  remember,  that  a  short  time  afterwards  Kinzie 
received  from  Millett  a  letter,  which  you  have  before  referred 
to,  and  did  you  read  that  letter,  or  hear  it  read  ? 

I  remember  of  his  receiving  the  letter,  and  he,  James  Kinzie, 
read  part  of  it  to  me,  and  said  he  would  like  to  have  me  go 
with  him  when  he  went  to  Racine. 

Did  you  not  read,  or  hear  read,  the  whole  of  that  letter  ? 

I  did  not. 

Did  that  letter  give  a  reason  why,  or  state  the  business  upon 
which  Mr.  Millett  desired  Mr.  Kinzie  to  go  to  Racine  ? 

I  remember  it  requested  him  to  come  on  the  first  of  the  week ; 
and  I  either  heard  it  read,  or  James  Kinzie  told  me  afterwards, 
that  Mr.  Walker,  from  Ottawa,  was  to  be  there,  and  he,  Mr. 
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Millett,  wished  to  see  them  both  there  together  ;  and  that  was 
one  reason  why  Mr.  Kinzie  wished  me  to  go  with  him  ;  he  said 
Mr.  Walker  was  an  old  friend  of  his,  and  a  good  fellow,  and  he 
wished  to  make  me  acquainted  with  him. 

Did  not  Mr.  Millett  state  in  that  letter  to  Mr.  Kinzie  substan- 
tially as  follows  :  "  That  he  had  an  opportunity  to  sell  his,  Kin- 
zie's,  place  or  property  in  Eacine  ;  that  he  wished  him  to  come 
there  for  that  purpose ;  that  if  he  could  be  there  at  the  times 
therein  stated,  he  thought  he  would  meet  an  old  acquaintance 
there  in  the  person  of  George  E.  Walker,  whom  he  understood 
was  expected  there"  ? 

Not  to  my  knowledge ;  Mr.  Kinzie  told  me  that  there  was 
some  person  in  Racine  who  had  been  speaking  for  sometime  of 
buying  some  of  his  property  at  Racine,  and  he  thought  he  could 
sell  it  to  them  while  on  that  visit ;  he  has  read  parts  of  several 
letters  to  me  at  different  times  from  different  persons,  and  in 
other  instances  he  has  given  me  the  letter  to  read  myself,  but  in 
this  case  he  did  not. 

Did  Kinzie  write  a  reply  to  that  letter,  seal  it,  and  deliver  it 
to  you  to  be  put  in  the  postoffice  at  Franklin,  Mineral  Point,  or 
elsewhere  ?  and  if  so,  what  did  you  do  with  that  letter  ? 

He  did,  and  I  mailed  it  at  Mineral  Point,  and  was  in  Racine 
when  Mr.  Millett  received  it. 

Was  Kinzie  with  you  at  Racine  when  he  received  it  ? 

He  was. 

Have  you  ever  had  possession  of  that  letter  since  ? 

I  have  not ;  I  saw  Mr.  Millett  have  it  in  his  hands  and  make 
the  remark  to  Mr.  Kinzie,  "  Jim,  I've  just  received  that  letter 
you  sent  me,  that  you  said  Roe  mailed  at  Mineral  Point  for  me." 
Kinzie  said,  "  that  you  couldn't  depend  on  the  mail." 

Can  you  by  reference  to  your  memorandum  book  give  the  date 
or  near  about  the  date  of  that  letter  ? 

I  think  I  can. 

Give  us  the  date. 

If  he  dated  it  right,  he  wrote  it  on  Sunday  the  31st  of  May. 

How  soon  was  that  written  after  the  receipt  of  the  letter  from 
Millett  ? 

He  received  the  letter  from  Millett  on  Saturday,  and  wrote 
this  letter  the  next  day. 

Will  you  state  again  the  date  of  your  first  visit  to  Racine 
with  Kinzie  ? 

Monday,  May  the  4th. 

Was  it  not  before  your  first  visit  to  Racine  that  Kinzie 
received  the  letter  from  Millett  before  referred  to,  the  answer 
to  which,  you  state  you  received  and  mailed  at  Mineral  Point  ? 

It  was  not. 
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Had  Kinzie,  to  your  knowledge,  before  that,  received  a  simi- 
lar letter  from  Millett,  requesting  him  to  come  to  Racine  ? 

Not  to  my  knowledge. 

After  the  letter  was  received,  the  answer  to  which  you  say 
you  mailed,  did  you  not  request  Kinzie  to  wait  and  not  to  go  for 
a  few  days,  as  you  wanted  to  go  to  Franklin  or  Mineral  Point ; 
and  that  when  you  returned  you  would  go  with  him,  as  you 
wished  to  go  there  to  see  if  you  could  purchase  Millett's  horse ; 
and  did  you  not  go  to  Franklin  or  Mineral  Point,  and  take  the 
letter  from  Kinzie  to  Millett  ? 

I  told  him  something  of  that  kind,  when  he  was  urging  me  to 
go  with  him  on  Monday  or  Tuesday,  and  told  him  that  if  he 
would  wait  until  the  last  part  of  the  week,  that  I  would  go 
with  him.  He  said  he  would  wait  for  me  until  Friday ;  then, 
if  I  was  not  back,  he  would  have  to  go  without  me.  I  told  him 
I  would  be  back  by  Wednesday  or  Thursday,  sure.  He  then 
sat  down  and  wrote  the  letter  to  Millett,  stating  he  would  be 
there  the  last  of  the  week.  This  was  on  Sunday,  and  I  left  on 
Monday. 

Do  you  mean  to  say,  in  substance,  that  you  gave,  as  a  reason 
or  excuse,  to  him,  that  you  wanted  to  go  and  buy  this  horse  ? 

I  did  ;  but  I  did  not  use  the  word  "  wanted."  I  told  him  if 
I  did  go,  that  I  would  buy  Millett's  horse,  if  he  would  sell  him 
for  what  I  considered  right.  He,  Kinzie,  said  that  he  would 
make  Millett  take  $100  less  than  he  had  been  asking  for  him. 

Before  leaving,  with  Mr.  Kinzie,  for  Racine,  on  that  occasion, 
did  he  accompany  you  to  Prairie  du  Chien  ? 

He  did. 

Did  you  invite  him  to  go  with  you  to  Prairie  Du  Chien,  rep- 
resenting to  him  that  your  brother  desired  a  place  to  locate  in 
the  mercantile  business  ;  that  you  wanted  to  look  at  that  section 
of  the  country,  to  see  if  it  would  suit  him ;  that,  as  Kinzie  was 
acquainted  with  the  country,  you  wished  him  to  go  with  you, 
and  that  you  would  pay  the  expenses ;  and  did  you  add,  that  as 
you  had  a  good  deal  of  money  with  you,  you  did  not  like  to  go 
alone ;  and  did  he  consent  to  go  with  you,  and  did  you  pay  the 
expenses  ? 

I  told  him  all  that,  or  something  to  that  amount,  with  the 
exception  of,  that  I  had  a  good  deal  of  money,  and  did  not  like 
to  travel  alone.     I  paid  the  expenses,  or  nearly  all  of  them. 

Did  you,  on  that  day,  after  your  arrival  at  Prairie  du  Chien, 
tell  Mr.  Kinzie  that  that  country  would  suit  your  brother,  and 
that  you  had  come  to  the  conclusion  that  you  would  take  his 
land,  and  pay  him  his  price  for  it ;  that  you  would  pay  him  a 
part  of  the  money  down ;  that  you  expected  your  money  along 
every  day,  and  that,  when  it  arrived,  you  would  pay  the  bal- 
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ance ;  and  did  you  then  propose  to  him  to  go  to  your  room  at 
the  hotel,  and  have  the  agreement  made  out  for  the  sale  of  the 
land ;  and  in  the  room,  did  you  take  out  your  money,  $500,  in 
gold,  or  thereabouts,  and  lay  it  upon  the  table  ? 

I  told  Mr.  Kinzie  that  I  liked  the  country,  and  thought  my 
brother  would.  I  told  him,  after  the  conversation  which  we 
had  had,  to  name  his  price  for  his  farm,  and  I  would  tell  him 
whether  I  would  give  it,  or  not.  He  told  me  he  would  take 
five  thousand  dollars.  I  told  him  I  would  give  him  four  thousand 
five  hundred.  In  a  short  time  after,  he  told  me  he  would  take 
it.  I  told  him  I  expected  my  certificates  of  deposit  in  a  few 
days.  I  asked  him  to  go  to  a  lawyer's  office,  to  have  the  papers 
made  out,  and  we  got  into  a  conversation  about  bargaining  for 
an  interest  in  his  interest ;  and  while  talking  about  it,  he  said 
we  had  better  go  to  the  room — meaning  our  room,  I  suppose.  I 
did  not  exhibit  any  money  while  there.  I  took  the  vest  off, 
which  contained  the  money,  in  Mr.  Blair's  office,  and  Kinzie 
untied  it  himself. 

Did  you  not  expose  your  money  upon  the  table,  in  the  room, 
at  the  hotel,  where  the  bond  for  the  sale  of  the  land,  and  the 
agreement  for  the  sale  of  the  pretended  interest  in  the  property 
in  Chicago,  were  made  out ;  and  at  the  time,  did  you  not  say  to 
Kinzie  that  you  were  paying  him  a  large  price  for  his  land ; 
that  his  nephew,  Daniel  Kinzie,  and  others,  had  informed  you 
that  he  had  some  interest  in  Chicago  matters  ;  that  at  some  time 
a  deed  had  been  made  to  him,  Kinzie,  and  lost ;  that  the  deed 
might  be  found  yet,  and  that  you  wanted  he  should  interest  you 
in  some  of  his  claims  ?  Did  not  Kinzie  reply  to  you,  substan- 
tially, that  he  had  no  interest  of  any  account  in  Chicago  ;  that 
Major  Kingsbury  had  promised  to  give  him  a  lot  there,  but  that 
the  Major  was  now  dead  ?  To  which  did  you  not  reply,  that 
you  would  run  the  risk  of  that ;  that  you  liked  to  buy  interests 
in  claims ;  and  did  you  not  then  refer  to  the  eighty  acres  of 
land  in  controversy  here,  naming  the  parties  as  well  as  you  af- 
fected to  be  able  to  recall  them,  saying  :  We  do  n't  know  what 
may  turn  up ;  that  the  deed  might  be  found,  and  we  might 
make  something  out  of  it  yet  ?  And  did  not  Kinzie  distinctly 
assert  and  explain  to  you  that  he  had  no  interest  whatever  in 
the  matter ;  that  whichever  side  succeeded  in  the  controversy, 
he,  at  least,  had  no  interest  ?  Did  you  not  say,  in  reply  to  his 
remark,  that  if  he  sold  you  any  interest  in  his  old  Chicago  mat- 
ters, you  would  never  see  your  money  back ;  that  you  would 
run  the  risk  of  it ;  if  you  did  not  get  anything  it  would  make 
no  difference ;  that  you  regarded  the  matter  as  a  lottery ;  that 
you  did  not  care  for  $500,  and  would  not  care  a  damn  if  you 
lost  it  ?     And  did  you  not  assume  and  affect  to  be  unwilling  to 
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close  the  contract  for  the  purchase  of  the  land,  and  pay  the 
money,  until  Kinzie  would  consent  to  give  you  a  writing,  pur- 
porting to  convey  to  you  an  interest  in  the  property  here  in 
controversy  ?  Did  you  not  tell  him  that  you  had  learned  from 
Daniel  Kinzie  and  others,  as  aforesaid,  that  he  and  Millett  were 
to  have  one-half  of  the  property,  if  Bennett  succeeded  in  the 
suit ;  that  you  had  heard  that  the  property  was  worth  several 
hundred  thousand  dollars  ;  that  you  would  give  him  $500  for  a 
tenth  interest,  at  any  rate,  and  take  your  chances  ?  And  did 
not  Kinzie,  having  repeatedly  re-asserted  that  he  had  in  fact  no 
interest  there,  finally  tell  you,  that  if  you  insisted  upon  buying 
and  paying  your  money  for  such  a  claim,  in  which  there  was  no 
value,  and  with  your  eyes  open,  that  you  must  never  come  back 
on  him  for  the  re-payment  of  the  $500,  when  you  would  event- 
ually find  that  you  could  get  nothing  ? 

I  did  not  expose  my  money,  nor  was  there  any  such  conver- 
sation took  place  between  James  Kinzie  and  myself. 

Did  you  not  know,  at  that  time,  that  James  Kinzie  owed  a 
mortgage  for  a  considerable  amount  to  his  nephew,  James  Kin- 
zie, in  Indiana,  which  he  was  anxious  to  pay  ? 

James  Kinzie  himself,  the  old  gentleman,  had  told  me  pre- 
vious to  that  time,  that  he  owed  James  Kinzie,  of  Indiana,  $300, 
but  said  it  made  no  difference  when  he  paid  him,  as  long  as  he 
paid  him  before  I  paid  him  the  balance  on  the  farm. 

Were  not  both  agreements,  the  one  for  the  sale  of  the  farm, 
and  the  other  for  the  interest  in  the  property  here  in  contro- 
versy, made  out  the  same  day  at  Prairie  du  Chien  ? 

They  were. 

How  much  did  you  pay  in  all  to  James  Kinzie,  and  when  and 
how  were  the  payments  made  ? 

Eleven  hundred  dollars.  I  paid  him  $300  on  the  farm  at 
Prairie  du  Chien,  and  $200  on  the  agreement  at  the  same  place ; 
I  paid  him  $600  in  certificates  of  deposit  at  Mineral  Point, 
$300  on  the  farm,  and  $300  on  the  agreement  of  the  Chicago 
eighty  acres  of  land. 

Did  you  pay  him  two  certificates  of  deposit,  of  $300  each  ? 

I  gave  him  three  certificates ;  one  $100,  one  $200,  and  one 
$300. 

Did  you  pay  him  a  certificate  of  deposit,  of  $100  ? 

I  did. 

Can  you  state  by  what  bank,  and  to  whose  order,  or  oth- 
erwise describe  or  identify  that  certificate  of  deposit  for 
$100. 

I  cannot  describe  the  bank,  for  the  certificates  that  I  had  were 
on  two  different  banks ;  one,  I  think,  the  Union  Bank ;  the  other, 
I  also  think,  was  the  Bank  of  America.     I  took  no  minute  of 
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the  banks  ;  they  were  New  York  city  banks,  but  I  could  identify 
the  certificates  if  I  ever  saw  them  again. 

Upon  what  bank  was  the  $300  certificate  ? 

I  cannot  remember  the  denomination,  nor  neither  the  particu- 
lar banks. 

Were  the  certificates  issued  by  more  than  two  banks  ? 

They  were  not. 

Were  two  of  them  issued  by  one  bank  ? 

I  think  they  were. 

Was  the  $100  certificate  one  of  those  two  issued  by  the  same 
bank? 

I  am  under  the  impression  that  the  $100  and  $200  certificates 
were  issued  by  one  bank,  but  I  am  not  certain. 

From  whom  did  you  receive  those  certificates  ? 

They  were  sent  to  me  by  Mr.  Pinkerton,  or  some  of  his  clerks. 

Did  you  take  no  memorandum  or  description  of  those  certifi- 
cates ? 

I  did  not. 

Have  you  seen  any  since  ? 

I  have  not. 

Did  you  not  pay  to  James  Kinzie  a  certificate  of  $300,  which 
was  applied  upon  the  agreement,  and  a  certificate  of  $200,  and 
a  gold  watch,  apprized  at  $100,  making  other  $300  to  apply 
on  the  bond  for  the  land  ;  and  did  you  not  yourself  keep  and 
misapply  to  your  own  uses  the  certificate  for  $100,  falsely  rep- 
resenting to  your  employers  that  you  had  paid  that  to  James 
Kinzie '! 

I  did  not.  I  paid  him  $300  on  the  bond  of  the  farm,  and 
$300  on  the  agreement  for  the  interest  in  the  Chicago  eighty 
acres  of  land,  in  certificates  of  deposit. 

Did  you  not  deliver  to  Kinzie  a  gold  watch,  apprized  at  $100, 
which  was  a  portion  of  the  credit  indorsed  upon  one  or  the 
other  of  those  agreements ;  and  did  you  not  subsequently  borrow 
from  Kinzie  that  watch  to  carry,  telling  him  that  you  were 
expecting  a  new  watch  on  from  New  York  in  a  few  days,  and 
that  you  wished  him  to  loan  you  that  watch  until  yours  arrived  ; 
and  did  you  not  bring  that  watch  away  with  you  when  you  left 
that  country ;  and  do  you  not  wear  it  upon  your  person  now  ? 

I  never  agreed  to  give  James  Kinzie  any  watch,  nor  did  I  ever 
deliver  one  to  him,  nor  do  I  believe  that  he  ever  had  anv  watch  in 
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his  hands ;  and  furthermore,  I  am  certain  that  he  cannot  tell 
what  kind  of  a  watch  I  then  carried,  only  that  it  was  a  gold 
one.  I  have  the  same  watch  with  me  now  that  I  then  carried ; 
nor  did  I  ever  agree  to  pay  him  anything  but  money  or  certifi- 
cates of  deposit  on  either  of  the  agreements ;  nor  did  I  ever 
give  him  anything  but  money  and  certificates  of  deposit. 


APRIL  TERM,  1859.  163 

Bennett  et  al.  v.  Waller  et  al. 

In  the  purchase  of  Kinzie's  farm,  did  you  agree  to  take  from 
him  a  span  of  horses  and  harness  and  a  double  wagon,  for  $325  ? 

I  did  not ;  he  told  me  to  say  to  James  Anderson  and  others, 
James  Anderson,  a  brother-in-law  of  Daniel  Kinzie,  that  I  had 
bought  them,  so  that  he  would  not  be  bothered  with  them 
a-coming  to  borrow  them,  as  James  Anderson,  in  particular, 
abused  them  when  he  was  using  them ;  and  I  told  them  what  he 
wished  me  to. 

Did  you  not  tell  him  that  you  were  expecting  your  money  in 
a  few  days,  and  that  when  it  came,  you  would  pay  him  for  the 
horses,  harness  and  wagon  ?  After  waiting  some  time,  and  the 
money  not  coming,  did  you  not  pretend  to  have  received  a  letter 
stating  that  your  brother  had  arrived  from  Kansas  at  New  York, 
and  had  got  married  on  his  arrival ;  and  that,  riding  out  with 
his  wife  one  day,  the  horses  had  run  away,  and  injured  your 
brother,  so  that  he  could  not  come,  and  that  perhaps  they  would 
wait  now  until  he  got  well,  and  then  he  would  come  out  and 
bring  the  money  with  him  ? 

I  might  have  told  him  that  I  would  pay  him  for  the  horses,  at 
the  time  when  some  one  has  been  asking  him  for  the  use  of  the 
horses,  for  I  have  talked  in  different  ways,  when  persons  have 
applied  to  him  for  the  horses,  for  the  purpose  of  carrying  out 
his  wishes  ;  but  the  story  about  my  brother,  I  told  him  on  my 
return  from  one  of  my  trips  at  Mineral  Point,  when  he  asked 
me  if  I  had  received  a  letter  from  home,  and  as  he  had  said 
before  my  going  to  Mineral  Point,  that  it  was  strange  my  brother 
did  not  come. 

When  you  proposed  to  change  the  bond,  having  it  run  to 
Richard  Lawrence,  instead  of  Peter  G.  Roe,  did  you  not  tell  him 
that  Lawrence  was  your  brother-in-law  ? 

I  told  him  I  thought  he  would  be,  as  he  was  a  young  man 
paying  attention  to  my  sister. 

Was  that  true  ? 

It  was  not,  to  my  knowledge. 

You  went  to  Mineral  Point  at  that  time,  when  the  certificates 
of  deposit  were  paid,  for  the  purpose  of  correcting  the  bond 
from  Peter  G.  Roe  to  Lawrence  ;  had  you,  or  did  you  represent 
that  you  had,  a  short  time  before  that,  received  through  the 
postoffice  at  Highland,  $1,500  in  certificates  of  deposit,  and  did 
you  exhibit  them  to  Mr.  Kinzie  ? 

I  exhibited  them  to  Mr.  Kinzie  on  my  return  from  Highland, 
and  told  him  I  had  received  them  from  New  York,  but  the  time 
that  I  paid  them  to  him  at  Mineral  Point,  I  did.  not  go  for 
the  purpose,  nor  I  did  not  tell  him  I  was  going  for  the  purpose 
of  correcting  the  bond.  I  am  under  the  impression  that  I  went 
with  him  that  time,  as  he  had  to  attend  the  county  board  of 
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supervisors,  and  I  did  not  say  anything  to  him  about  the  bond 
until  after  our  arrival  at  Mineral  Point.  I  remember  this  well, 
because  he  said  that  I  ought  to  have  told  him  before  he  left 
home,  so  that  he  could  have  taken  a  description  of  the  land,  and 
that  was  the  cause  of  the  third  bond  being  made  out,  through 
his  mistake  describing  the  land. 

Did  you  not  have  with  you,  at  Mineral  Point,  the  first  bond, 
when  the  second  was  executed  ? 
I  had. 

After  your  return  from  Mineral  Point,  on  the  occasion  of  the 
correction  in  the  bond,  after  the  third  bond  was  given,  did  you 
not  go  to  Racine  with  Mr.  Kinzie,  and  was  not  that  the  occasion 
when  you  purchased  your  horse  and  wagon  ? 

I  am  under  the  impression  that  the  third  bond  was  made  out 
sometime  after  I  bought  the  horse  and  wagon. 

Can  you  give  the  date  when  the  third  bond  was  executed,  by 
reference  to  your  memoranda,  or  otherwise  ? 
I  think  I  can. 
Give  it. 

It  was  on  Tuesday,  May  the  19th. 

On  the  occasion  of  your  second  visit  to  Racine  with  Mr.  Kin- 
zie, did  you  ask  Mr.  Kinzie  to  go  with  you,  under  the  pretense 
that  you  wanted  to  buy  another  horse,  saying  that  you  were 
determined  to  get  Millett's  horse,  and  that  you  could  buy  him 
one  hundred  dollars  cheaper  if  Kinzie  would  go  along  with  you 
and  help  you  buy  him  ? 

I  went  solely  on  Mr.  Kinzie's  invitation.  I  promised  him  I 
would  go  before  the  horse  was  spoken  of  at  all. 

Did  you  pay  the  expenses  of  that  trip,  or  any,  and  what  por- 
tion of  them? 

I  paid  the  hotel  bill  at  the  Baker  house  in  Racine,  by  Mr. 
Kinzie's  request,  saying,  if  he  paid  his  hotel  bill  he  would 
not  have  money  enough  to  pay  his  way  home.  I  paid  his  bill 
and  my  own,  which  I  think  amounted  to  $18  ;  he  gave  me  the 
$9  back  in  a  few  days  after  he  returned  home.  That  was  all 
the  expense  which  I  paid  for  him,  with  the  exception  I  might 
have  asked  him  to  go  and  take  dinner  with  me,  or  supper,  or 
breakfast,  as  the  case  might  have  been,  as  he  has  done  the  same 
to  me  when  we  have  been  riding  through  the  country. 

Had  not  Daniel  Kinzie  at  that  time  sold  out  his  place  to  you, 
or  had  you  not  made  a  contract  with  him  for  the  purchase  of 
his  place  ;  and  did  you  not  say  that  you  had  made  arrangements 
to  have  your  father  or  brother  send  you  money  to  Madison, 
Wisconsin,  and  that  you  would  have  to  go  to  Madison,  anyhow, 
for  your  money,  and  that  if  Kinzie  would  go  along  to  Racine 
with  you,  you  would  pay  to  him  the  money  for  Daniel  Kinzie's 
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land,  and  if  you  were  not  disappointed,  you  would  pay  him, 
James  Kinzie,  all  the  balance  of  the  money  due  on  his  land 
when  you  got  to  Madison ;  that  if  Daniel  Kinzie  would  make 
out  a  deed  and  leave  it  with  James  Kinzie,  you  would  pay  him 
the  money  when  you  arrived  in  Madison,  and  that  he,  James, 
could  hand  the  deed  to  you  ;  in  pursuance  of  which  suggestion 
and  expectation,  did  not  Daniel  Kinzie  execute  and  leave  in 
James  Kinzie's  hands  for  you,  a  deed  of  his  property  ;  and  did 
not  James  Kinzie,  on  the  strength  of  your  professed  expecta- 
tion and  promise  of  receiving  the  money  at  Madison,  advance 
to  Daniel  Kinzie,  one  hundred  dollars  of  the  amount ;  and  fur- 
ther relying  on  your  promise,  did  not  James  Kinzie  tell  you  that 
if  you  received  your  money  at  Madison,  he  wanted  and  intended 
to  go  to  Elkhart  in  Indiana,  and  pay  his  nephew,  James,  the 
mortgage  on  his  farm ;  and  that  he  intended  on  his  return,  or 
on  his  way  through  Chicago,  to  stop  a  couple  of  days  to  have 
his  deposition  taken  in  a  case  there  in  court,  by  Mr.  Waller,  if 
he  wished  to  take  it ;  and  did  you  not  disappoint  him  when  you 
reached  Madison,  and  tell  him  that  your  money  was  not  received ; 
and  therefore,  did  he  not  abandon  his  intended  visit  to  Elkhart ; 
and  did  he  not  mention  these  circumstances  to  Millett,  at  Racine 
in  your  presence ;  and  did  he  not  state  to  Millett  that  he  had 
wanted  to  stop  a  day  or  two  in  Chicago,  to  let  Mr.  Waller  take 
his  cross-examination,  if  he  wished  it ;  and  did  not  Millett 
reply,  he  did  not  think  he  need  put  himself  to  any  trouble  about 
that,  for  if  Mr.  Waller  wanted  to  take  his  cross-examination, 
he  could  send  up  where  he  lived  and  take  it  ? 

I  had  made  no  contract  with  Daniel  Kinzie  for  the  purchase 
of  his  place ;  but  Daniel  Kinzie  and  myself,  and  James  Kinzie, 
had  been  talking  about  the  matter,  and  a  few  evenings  before 
Daniel  Kinzie  left  the  State  of  Wisconsin,  he  and  his  wife  were 
at  James  Kinzie's  and  signed  a  blank  deed,  and  after  they  had 
gone,  James  Kinzie  wanted  to  fill  the  deed  up  to  me ;  I  told 
him,  no  ;  that  I  would  not  buy  it  until  I  had  seen  my  brother.  I 
did  not  say  that  I  had  made  arrangements  with  my  father  or 
brother  to  send  me  money  to  Madison,  Wisconsin,  but  on  previ- 
ous occasions  I  have  said  that  if  my  brother  met  me  at  Madi- 
son, that  he  would  bring  both  his  and  my  money  out  with  him. 
I  did  not  say  that  I  would  have  to  go  to  Madison  anyhow  for 
my  money.  I  did  not  tell  Kinzie  that  if  he  would  go  with  me 
to  Racine,  I  would  pay  him  Daniel  Kinzie's  money.  I  went 
solely  on  James  Kinzie's  invitation.  I  did  not  say  that  if  I  was 
not  disappointed  I  would  pay  him  the  balance  due  on  his  land 
when  I  got  to  Madison.  I  did  not  tell  him  that  if  Daniel  Kin- 
zie would  make  out  a  deed  and  leave  it  with  him,  that  I  would 
pay  him  the  money  when  I  arrived  at  Madison ;  nor  that  he, 
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James,  could  baud  the  deed  to  me.  Daniel  Kinzie  did  not  exe- 
cute and  leave  a  deed  in  James  Kinzie's  hands  for  me,  of  his 
property,  without  he  done  it  on  his  own  responsibility.  I  do 
not  know  whether  James  Kinzie  did  or  did  not  advance  money 
to  Daniel  Kinzie  on  any  expectation  that  I  was  going  to  take 
Daniel  Kinzie's  land,  nor  did  I  know  that  Daniel  Kinzie  was 
going  to  leave  Wisconsin  at  the  time  he  did  leave ;  nor  did  any 
one  in  the  neighborhood  know,  excepting  his  own  relations,  for 
when  Kinzie  and  myself  returned  from  Racine,  the  whole  neigh- 
borhood accused  me  and  James  Kinzie  of  assisting  Daniel  Kin- 
zie to  run  away,  and  a  short  time  afterwards  I  heard  a  store- 
keeper in  Jonesdale,  asking  James  Kinzie  how  it  was  that 
Daniel  Kinzie  came  to  run  away  and  not  pay  him  after  he  had 
been  so  kind  to  him  in  trusting  him  for  goods  out  of  his  store ; 
and  there  was  a  gentleman  immediately  in  the  neighborhood, 
Cameron,  I  think  his  name  is,  got  wind  of  Daniel  Kinzie  being 
about  to  run  away,  and  went  out  on  the  road  leading  to  Avoca, 
and  remained  there  sometime  to  catch  him,  as  he  passed  ;  but 
Daniel  Kinzie  had  passed  there  before  this  person  arrived  at 
the  place  ;  as  Daniel  Kinzie  left  the  town  of  Clyde,  about  3.30 
a.  m.  James  Kinzie  did  not  tell  me  that  if  I  received  my  money 
at  Madison,  he  wanted  and  intended  to  go  to  Elkhart  in  Indiana, 
and  pay  his  nephew,  James  Kinzie,  the  mortgage  on  his,  old 
man  Kinzie's,  farm  ;  he  did  not  tell  me  that  he  intended  on  his 
return,  or  on  his  way  through  Chicago,  to  stop  a  couple  of  days 
to  have  his  deposition  taken  in  a  case  there  in  court,  by  Mr. 
Waller,  if  he  wished  to  take  it ;  and  I  did  not  disappoint  him 
when  we  reached  Madison,  and  did  not  tell  him  that  my  money 
was  not  received.  He  did  not  abandon  his  intended  visit  to 
Elkhart,  and  he  did  not  mention  anything  of  the  kind  to  Mr. 
Millett  at  Racine,  in  my  presence  ;  nor  did  he  tell  Mr.  Millett 
that  he  wanted  to  stay  in  Chicago  two  or  three  days,  to  let  Mr. 
Waller  take  his  cross-examination ;  nor  did  Millett  reply  he  did 
not  think  he  need  put  himself  to  any  trouble  about  that,  nor  say 
that  if  Mr.  Waller  wanted  to  take  his  cross-examination,  he 
could  send  up  where  he,  Kinzie,  lived,  and  take  it  in  my  pres- 
ence. But  Mr.  Millett  did  say  in  my  presence,  to  Mr.  Kinzie, 
that  he  must  not  go  near  Chicago.  When  James  Kinzie  told 
him,  Mr.  Millett,  that  he,  Kinzie,  was  on  his  way  to  Elkhart,  he, 
Kinzie,  told  Millett  that  if  he  said  that  he  must  not  go  to  Chi- 
cago, he  would  not  go,  and  that  is  the  reason  that  James  Kinzie 
did  not  go  to  Indiana  on  that  occasion. 

Did  Daniel  Kinzie  run  away  from  Clyde  ? 

He  did. 

Did  he  leave  for  any  other  offense  than  that  of  being  in  debt  ? 

Not  to  my  knowledge ;  I  heard  some  inquiry  made  by  per- 
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sons  in  that  neighborhood,  if  Daniel  Kinzie  had  paid  over  what 
monies  he  had  collected  for  a  singing  school  teacher.  I  know 
from  my  own  knowledge  that  he  was  on  the  committee  for  col- 
lecting such  money,  for  I  gave  him  a  dollar  myself,  but  do  not 
know  whether  he  paid  over  what  money  he  collected,  to  the 
proper  person. 

Had  you  any  other  motive  than  to  prejudice  the  case  now  here 
being  defended  on  the  part  of  Bennett,  by  introducing,  as  you 
did  in  your  answer  to  the  439th  interrogatory,  the  statement 
respecting  Daniel  Kinzie's  absconding  from  Clyde,  fancying, 
remotely,  at  least,  it  might  seem  to  reflect  upon  James  Kinzie, 
and  thus  injure  the  cause  of  the  defendant,  Bennett  ? 

1  have  stated  nothing  but  plain  facts,  as  they  occurred,  and 
would  not  have  stated  them  if  it  had  not  been  to  show  that  I 
had  nothing  to  do  with  Daniel  Kinzie's  leaving  Wisconsin,  and 
the  answer  was  drawn  from  me  by  the  question. 

Do  you  remember  any  occasion,  when  you  were  at  Madison, 
or  Stoughton,  that  there  was  lecturing  there  upon  abolitionism, 
or  some  other  subject,  a  person  by  the  name  of  Anderson,  repre- 
sented to  be  a  free  negro,  and  while  there  delivering  his  lecture, 
did  you  not  take  his  cane  and  carry  it  away  with  you  to  Clyde 
and  exhibit  it,  stating,  in  the  presence  of  several  persons,  that 
while  a  negro  was  lecturing  you  stole  his  cane  ;  that  you  thought 
it  worth  about  $5;  or  did  you  do,  or  say  anything,  and  what,  to 
the  above  effect  ? 

During  one  of  my  visits  to  Madison,  there  was  a  negro,  by 
the  name  of  Anderson,  who  attempted  to  lecture  on  abolitionism, 
or  so  I  was  told ;  I  was  not  in  the  hall  where  they  said  he 
attempted  to  deliver  his  lecture ;  I  was  also  told  by  the  land- 
lord, or  the  person  which  I  have  always  taken  for  the  landlord 
of  the  City  Hotel  at  Madison,  that  this  negro,  during  the  time 
of  his  lecture  in  the  hall,  used  language  before  ladies  of  a  most 
degrading  character,  and  for  which,  and  for  being  drunk,  the 
negro  was  locked  up.  The  day  the  landlord  told  this,  was  the 
day  after  the  night  of  the  lecture  ;  during  the  day,  this  negro, 
Anderson,  came  into  the  saloon  of  the  City  Hotel,  and  some  one 
standing  there,  or  sitting,  asked  Anderson  if  he  was  going  to 
lecture  that  evening  ;  he  was  intoxicated  at  the  time  ;  he  said 
he  was  if  he  had  to  use  this,  at  the  same  time  pulling  a  sword 
out  of  the  cane.  I  took  the  cane,  as  he  stood  it  by  the  counter 
while  he  was  drinking,  and  handed  it  to  the  bar-tender ;  the 
negro  looked  round  for  his  cane  for  a  short  time  and  pulled  out 
a  pistol,  and  said,  that  if  he  had  not  his  cane,  he  had  that  to 
use  ;  then  some  one  stepped  up  to  him,  and  told  him  that  if  he 
did  not  leave  the  saloon  they  would  take  that  away  from  him, 
meaning  his  pistol.     Professor  Anderson,  as  he  called  himself, 
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then  left  the  saloon,  and  when  I  left  for  Clyde,  or  about  the  time 
I  was  leaving,  the  bar-tender  and  others  said  to  me,  Professor 
Anderson,  don't  go  away  until  you  get  your  cane,  at  the  same 
time  the  bar-tender  handed  me  the  cane,  and  1  took  it  to  Clyde 
with  me  ;  but  never  told  Kinzie,  or  any  one  else  to  my  know- 
ledge, that  the  cane  was  worth  five  dollars,  although  I  might 
have  done  so,  for  I  remember  telling  Kinzie  a  long  statement 
about  the  cane,  which  he  enjoyed,  and  rehearsed  it  to  several  of 
his  democratic  friends.  I  have  been  to  Madison  two  or  three 
times  since  that  occurrence,  and  have  met  some  of  those  gentle- 
men, which  were  in  the  saloon  at  the  time  of  the  occurrence, 
and  they  have  stopped  me  in  the  street,  calling  me  Professor 
Anderson,  and  said  they  knew  me  by  the  cane,  which  I  had 
then ;  I  have  taken  the  same  cane  with  me  two  or  three  times 
to  Madison. 

Did  you  give  the  same  history  of  the  manner  in  which  you 
possessed  yourself  of  the  cane,  to  Kinzie  and  others  at  Clyde  ; 
and  was  that  the  history  you  say  Kinzie  so  frequently  rehearsed 
with  so  much  satisfaction  to  his  democratic  friends  at  Clyde  in 
your  presence  ? 

I  told  Kinzie  what  had  been  done  to  the  negro  at  Stoughton 
and  Milwaukee  and  Madison,  what  the  landlord  had  told  me  ; 
I  told  it  in  such  a  way  that  he  would  suppose  that  I  was  in  the 
hall  at  Madison,  at  the  lecture,  and  was  one  of  those  who  threw 
rotten  eggs  at  Anderson,  and  assisted  in  getting  him  to  jail,  and 
took  his  cane  away  from  him  at  that  time ;  he  used  to  rehearse 
something  similar  to  this. 

Did  not  a  statement  shortly  after  appear  in  the  Wisconsin 
Republican,  or  other  newspaper,  to  the  effect  that  while  this 
negro  preacher,  or  lecturer,  was  delivering  his  lecture,  or  at 
some  other  time,  while  he  was  at  Madison,  same  rascal  stole  his 
cane  ;  and  did  not  Kinzie  read  this  statement  in  your  presence, 
and  that  of  others,  and  remark,  "  why,  Roe,  you  did  really 
steal  the  nigger's  cane,  for  here  is  a  notice  in  the  newspaper 
about  it,"  or  language  to  that  effect  ? 

I  remember  reading  a  piece  myself  in  a  democratic  paper, 
commenting  on  Professor  Anderson's  course  of  lectures,  setting 
forth  how  he  had  conducted  himself  at  different  places  at  which 
he  had  attempted  to  lecture,  and  how  he  had  been  dealt  with  by 
the  authorities,  and  others  while  lecturing,  and  after  his  lec- 
tures ;  it  also  spoke  of  the  cane  ;  I  showed  this  to  Kinzie 
myself,  and  I  have  heard  him  read  it  to  different  democrats  in 
town,  and  at  the  same  time  using  the  words,  "  the  damn  nigger 
ought  to  have  been  thrown  into  the  lake  at  Madison."  Kinzie 
has  told  the  story  about  the  cane  when  I  have  been  with  him  at 
Franklin,  Dodgeville  and  Mineral  Point,  when    he  has  been 
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introducing  me  as  a  true  democrat  to  his  democratic  friends  and 
men  that  hold  the  highest  office  in  that  county  by  the  gift  of  the 
people. 

Did  you  never  reject  this  test  of  your  democracy,  or  decline 
the  distinction  of  being  so  introduced  by  Mr.  Kinzie  as  one  who 
had  accomplished  such  a  worthy  exploit  as  to  steal  a  negro  lec- 
turer's cane,  wherewith  he  intended  to  protect  his  rights  and 
liberty  of  free  speech  ? 

I  always  corroborated  Mr.  Kinzie's  statement  about  the  cane, 
and  have  drank  on  the  story  several  different  times,  and  at  dif- 
ferent places  at  the  time  he  was  telling  the  story,  or  right  after ; 
and  Mr.  Kinzie  has  said  that  that  was  a  test  of  my  democracy, 
and  he  was  glad  that  he  was  going  to  leave  such  a  good  demo- 
crat in  his  place  on  Otter  Creek,  to  take  care  of  the  democratic 
party  there.     This,  I  think,  he  told  to  Judge  Cochrane. 

Did  the  statement  which  you  say  was  published  in  a  demo- 
cratic newspaper,  respecting  the  loss  of  the  cane,  conform  to 
the  narrative  of  the  circumstances  which  you  had  given  of  it  to 
Kinzie  and  others,  at  Clyde  ? 

I  think  not.  I  do  n't  remember  exactly  how  the  publication 
read,  but  I  do  know  it  was  intended  for  a  burlesque  on  Professor 
Anderson's  course  of  lectures,  to  show  the  downfall  of  the 
republicans,  at  different  places  where  he  attempted  to  lecture, 
and  it  was  read  as  such  by  Kinzie  to  his  democratic  friends. 

Was  the  discrepancy  between  your  history,  and  the  news- 
paper account  of  it,  noticed  or  commented  upon  by  Kinzie  or 
others  ? 

It  was,  by  Kinzie  ;  and  I  told  him  that  it  was  after  dark  when 
it  occurred,  and  the  reporter  did  not  see  all  that  occurred. 
Kinzie  told  me  that  they  had  enough  in  to  show  what  damned 
blackguards  the  republicans  and  abolitionists  were,  in  having  a 
nigger  to  run  round  lecturing  for  them.  Kinzie  has  been  to 
Madison  with  me,  when  I  carried  the  cane  spoken  of,  since  his 
reading  the  article  in  the  paper. 

Now,  Sir,  did  that  article  state  any  thing  or  circumstance 
respecting  the  loss  of  the  cane,  beyond  the  mere  fact  that  some- 
body had  stolen  it  ? 

I  do  n't  remember — it  might  and  it  might  not. 

Were  you  at  Mineral  Point  with  Kinzie,  on  the  occasion  when 
his  cross-examination  was  taken  by  Mr.  Waller  ? 

Part  of  the  time. 

Did  you,  at  any  time  while  there,  on  that  occasion,  endeavor 
to  get  Kinzie,  or  propose  or  suggest  to  him  to  swear,  on  his 
cross-examination,  that  he  had  never  sold  or  conveyed  any  in- 
terest, or  pretended  interest,  in  the  property  in  controversy  in 
this  suit  ? 


170  OTTAWA, 


Bennett  et  al.  v.  Waller  et  al. 


I  asked  him  if  he  had  not  denied  everything  as  far  as  he  had 
went.  This  was  at  the  time  that  he  asked  me  for  the  agreement. 
He  said  he  had,  but  Mr.  Waller  had  only  just  touched  on  that 
subject.  As  to  the  agreement,  I  asked  him  if  he  could  not  face 
on  that  too.  He  said  he  could,  but  he  wished  that  he  had  the 
agreement  in  his  pocket ;  and  said :  but  damn  it,  I  will  go  up 
stairs  and  face  on  it,  or  deny  it.  He  then  went  to  the  bar,  and 
we  took  a  drink  together ;  after  which,  he  went  up  stairs.  That 
was  all  that  was  said  between  James  Kinzie  and  myself,  while 
at  Mineral  Point,  on  that  subject  of  swearing  false,  or  denying 
anything,  excepting  the  night  before,  he  told  me  positive  that  he 
would  stick  as  close  to  his  old  deposition  as  he  could,  and  deny 
everything. 

How  long  had  the  examination  been  proceeding  when  you 
left? 

If  I  remember  right,  it  commenced  on  Friday  afternoon,  and 
I  left  on  Saturday  morning  after  breakfast. 

About  what  time  on  Saturday  forenoon  did  you  leave  ? 

I  do  n't  know  the  time,  but  it  was  soon  after  breakfast.  I  did 
not  look  at  any  time  piece  when  I  left. 

Was  it  before  or  after  the  commencement  of  the  examination 
on  Saturday  morning? 

After. 

Did  not  Kinzie  come  out  of  the  room,  during  the  progress  of 
that  examination  that  morning,  and  meet  you  in  the  room  below, 
and  there  say  to  you,  in  substance,  that  Mr.  Waller  might  ex- 
amine him  or  ask  him  questions  respecting  his  having  sold  or 
made  conveyance  of  any  interest  in  this  property,  and  that  if  he 
did,  he  wished  to  be  able  to  answer  intelligently  and  correctly ; 
that  he  did  not  know  what  was  contained  in  the  writing  he  had 
given  you ;  and  did  he  not  ask  you  to  let  him  see  it,  assuring 
you  that  he  would  immediately  return  it  to  you  ?  Did  you  not 
reply  to  him,  in  substance,  that  there  was  no  danger  of  Waller's 
asking  him  any  questions  on  that  subject,  as  he  could  know 
nothing  about  it  ?  Did  not  Kinzie  reply,  in  substance,  that  he 
might,  however,  and  that  if  he  did,  he  wished  to  be  prepared  to 
answer  him,  and  he  was  afraid  he  might  not  state  it  just  as  it 
was,  unless  be  could  see  the  writing  again ;  and  did  you  not 
tell  him,  in  substance,  that  he  need  not  say  anything  about  it ; 
just  to  consider  that  sale  and  writing  as  done  away  with ;  to 
consider  the  money  as  all  paid  on  the  land ;  and  that  you  would 
consider  the  agreement  about  the  claim  as  all  null  and  void, 
and  as  if  it  had  never  been  made ;  and  just  to  swear  that  he 
had  never  made  sale  or  agreed  to  sell  any  interest  in  the  prop- 
erty ?  Did  not  Kinzie  reply  to  that,  in  substance,  that  will  not 
do  ?    1  cannot  swear  to  that,  since  I  have  made  a  writing  about 
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it,  and  I  want  you  to  let  me  see  the  paper  only  for  one  minute, 
and  I  will  give  it  back  to  you.  You  do  n't  think,  do  you,  that 
I  want  to  keep  it  from  you.  Did  you  not  reply,  Oh  !  certainly, 
you  can  see  it ;  and  did  you  not  go  and  get  your  carpet  bag  or 
portmanteau,  open  it,  and  affecting  surprise  at  not  being  able  to 
find  it,  did  you  not  say,  soliloquizing,  substantially,  why,  what 
have  I  done  with  that  paper ;  could  I  have  sent  that  with  my 
other  papers  to  my  father,  to  put  in  the  bank,  and  pausing,  as 
if  reflecting,  add,  that  was  damn  careless,  or  foolish ;  I  must 
have  done  so ;  but  no  matter,  just  go  up  and  swear  that  you 
never  made  any  such  agreement ;  you  have  nothing  to  fear,  God 
damn  it ;  I  tell  you,  Waller  can  never  know  or  find  out  anything 
about  it  ? 

Kinzie  did  come  to  me  in  the  room  down  stairs,  on  the  first 
floor  of  the  hotel,  and  told  me  he  had  come  out  of  the  room 
where  they  were  taking  his  deposition  ;  but  there  was  no  such 
conversation,  or  to  the  effect,  took  place  between  Kinzie  and 
me.  When  Kinzie  asked  me  for  the  agreement,  he  said  he, 
wanted  to  keep  it  in  his  pocket  until  after  they  had  got  through 
taking  his  deposition  ;  then  he  would  give  it  back  to  me.  I  did 
get  my  carpet  bag  under  the  pretense  of  looking  for  it,  and 
when  I  opened  it  and  searched  for  it,  I  told  him  I  remem- 
bered that  I  had  put  it  in  an  envelope  and  sealed  it  up, 
and  put  it  in  a  letter  a  few  days  before  that,  and  sent  it  to  my 
father. 

Did  you  not  immediately  after  this  conversation  with  Kinzie 
leave  in  your  buggy,  which  was  then  ready  waiting  for  you  ? 

In  a  short  time  after,  that  I  paid  my  bill,  and  went  to  the 
stable  and  helped  the  hostler  to  hitch  my  horse  to  the  buggy. 

Was  not  your  horse  already  harnessed,  hitched,  and  in  readi 
ness  for  your  departure  ? 

He  was  not,  for  I  helped  to  hitch  him  to  the  wagon  myself. 
He  might  have  been  harnessed,  but  I  was  there  when  he  was 
brought  out  of  the  stable  to  be  hitched  to  the  wagon. 

Did  you  ever  take  from  any  postoffice  a  letter  or  communi- 
cation addressed  to  James  Kinzie,  which  you  unsealed  or  opened, 
and  never  delivered  to  him  ? 

I  did  not. 

On  the  occasion  of  either  of  your  trips  to  Chicago,  while  you 
were  engaged  in  this  enterprise,  did  you  procure  or  receive  from 
any  person,  and  take  back  with  you  to  Clyde  [and  before  the 
time  that  you  made  the  purchase  of  Kinzie's  farm]  any  blank 
form  or  forms  of  bonds,  or  instrument  of  agreement,  to  be  em- 
ployed, or  to  serve  as  a  form  and  guide  in  the  drafting  of  an 
agreement  or  the  purchase  of  land,  and  from  whom  did  you 
receive  such  forms  ? 
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I  did  not  take  any  such  forms  or  guides  with  me,  but  I  did 
receive  a  form  from  Mr.  Pinkerton,  or  from  his  office,  but  I  did 
not  use  it,  for  I  have  long  known  the  form  of  drawing  an 
agreement,  on  a  purchase,  made  between  men. 

When  at  Racine,  did  you  form  the  acquaintance  of  a  man  by 
the  name  of  Troop,  and  when  you  were  there,  and  on  the  occa- 
sion of  your  being  there  the  last  time,  with  Kinzie,  on  the  6th 
of  June,  between  Racine  and  Utley's,  did  you  say  to  Troop,  in 
substance,  that  you  were  after  an  important  matter ;  that  you 
had  been,  for  a  long  time,  sleeping  with  James  Kinzie,  and  that, 
if  you  succeeded  in  what  you  were  after,  you  would  make  your 
fortune  ? 

I  was  introduced  to  Mr.  Troop  by  either  James  Kinzie  or  Mr. 
Millett ;  and  there  never  was  any  such  conversation  took  place 
between  Mr.  Troop  and  me,  or  any  one  else.  I  rode  with  Mr. 
Troop  out  to  Utley's  race  course.  Mr.  Kinzie  and  Mr.  Millett 
went,  in  another  buggy,  to  the  same  place.  I  went  on  Millett's 
invitation  to  the  race  course,  to  see  his  horse  go,  that  he  was 
then  keeping  at  Mr.  Utley's.  On  our  return  I  rode  with  Mr. 
Millett,  in  his  buggy,  and  Kinzie  rode  with  Troop,  back  to  the 
Baker  House,  in  Racine.  Mr.  Troop  was  a  perfect  stranger  to 
me.  I  had  never  seen  him  before  I  was  introduced  to  him  by 
Mr.  Millett  or  Kinzie,  I  do  not  remember  which. 

Do  you  know  Isaac  N.  Parker,  of  Racine  ?  , 

I  may  know  him,  but  do  n't  remember  the  name,  for  Kinzie 
and  Millett,  both  of  them,  introduced  me  to  a  great  many  men 
there. 

On  the  8th  of  June  last,  in  front  of  or  near  by  Deersly  and 
Barker's  saloon,  in  the  city  of  Racine,  did  you  tell  Isaac  N. 
Parker  that  you  had  been  employed  by  a  Mr.  Waller,  of  Ken- 
tucky, to  come  to  Wisconsin  to  help  him,  Waller,  to  perfect  a 
title  to  a  piece  of  land  in  Chicago,  of  very  great  value ;  that  it  was 
in  litigation  ;  that  Mr.  Waller  was  one  of  the  parties  in  interest; 
that  you  had  been  sleeping  with  Kinzie  for  three  months  past, 
for  that  purpose  ;  that  if  Mr.  Waller  succeeded  in  the  suit,  that 
you  would  make  your  pile  out  of  it,  or  words  to  that  effect  ? 

I  do  n't  know  any  man  by  that  name,  to  the  best  of  my  recol- 
lection, but  I  may  know  the  person,  if  I  should  see  him,  as 
Kinzie  has  introduced  me  to  so  many  different  persons  in  Racine, 
but  I  am  quite  positive  that  no  such  conversation  ever  took 
place  between  me  and  any  person. 

Do  you  not  know,  and  can  you  not  answer  with  certainty, 
whether  any  conversation,  in  substance  such  as  is  involved  in 
the  last  interrogatory,  did  or  did  not  take  place  with  Isa^c  N. 
Parker,  or  with  any  other  person,  at  or  near  the  point  indicated  ? 

I  know  positive  that  there  was  no  such  conversation,  or  any- 
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thing  to  that  effect,  ever  took  place  between  me  and  any  other 
person. 

Are  you  as  certain  of  that  as  you  are  of  any  of  the  statements 
which  you  have  made  here,  respecting  your  interviews,  talks  and 
transactions  with  James  Kinzie  ? 

I  am  as  certain  of  that  as  I  am  of  any  other  answer  I  have 
given — positive. 

Did  you  hold  the  same  or  similar  language,  and  make  like 
statements  to  one  Hiram  George,  on  or  near  the  corner  of  Main 
and  Fourth  streets,  west  of  the  postoffice,  in  Racine,  and  on  or 
about 'the  day  last  above  indicated  ? 

I  do  n't  know  that  I  do  know  a  man  by  that  name,  as  I  kept 
no  minute  of  the  names  of  different  persons  that  Kinzie  intro- 
duced me  to,  excepting  persons  whom  Kinzie  told  me  knew  about 
the  Chicago  suit,  but  I  do  know  certain  that  I  never  had  any  such 
like  conversation  with  any  persons. 

Did  you  form  the  acquaintance,  and  have  any  conversation 
with  any  person  or  persons  in  Racine,  to  whom  you  were  not 
introduced  by  either  Mr.  Kinzie  or  Mr.  Millett  ? 

Yes,  with  the  proprietor,  or  the  person  I  took  to  be  the  pro- 
prietor, of  the  Baker  House,  and  his  bar-tender,  in  the  saloon, 
and  I  might  have  done  so  with  two  or  three  other  gentlemen. 

Were  there  not  more  than  two  or  three  ? 

There  might  have  been. 

What  object  had  you  in  your  answers  relating  to  your  ac- 
quaintance with  these  respective  persons  named  in  my  former 
interrogatories,  to  so  repeatedly  relate  that  Kinzie  and  Millett 
introduced  you,  and  was  it  with  the  purpose  of  implying  by  your 
testimony  that  your  only  acquaintance  there  was  with  those  who 
were  known  to  you  to  be  Kinzie's  or  Millett's  personal  friends, 
and  they  were,  in  fact,  your  only  mediums  of  acquaintance  with 
such  persons  as  you  came  to  know  there  ? 

I  had  no  object ;  and  I  am  not  acquainted  with  any  one  in 
Racine  which  I  conversed  with,  as  an  acquaintance,  on  any  sub- 
ject, but  those  which  either  Millett  or  Kinzie  introduced  me  to, 
except  the  proprietor  of  the  Baker  House,  and  his  saloon  keeper. 
There  are  several  gentlemen  there  that  I  have  spoken  to  when 
passing  them  in  the  street,  or  meeting  them  at  saloons,  but  I 
have  no  acquaintance  with  them. 

Did  you  at  any  time  while  at  Racine,  make  efforts  or  inquiries 
having  in  view  the  impeachment  of  James  Kinzie,  and  to  this 
end  did  you  not  ask  Parker  and  Hiram  George  both,  if  they 
could  not  help  you  to  get  witnesses  to  swear  that  Kinzie  had 
made  statements  in  reference  to  the  title  to  land  in  controversy, 
where  Waller  was  one  of  the  parties,  and  which  was  claimed  by 
a  minor ;  and  did  you  not  tell  them  on  the  occasion,  and  at  the 
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place  indicated,  or  did  you  not  intimate  to  them,  that  if  they,  or 
either  of  them,  would  give  evidence  to  impeach  the  testimony  of 
Kinzie,  that  you  would  pay  them  devilish  well  for  it  ? 

I  did,  while  at  Racine,  make  efforts  in  the  way  of  listening  to 
all  that  Kinzie  and  Millett  had  to  say  to  one  another  upon  the 
Chicago  suit,  between  Bennett,  Waller  and  others  ;  but  I  made 
no  efforts  or  inquiry  in  any  other  way,  nor  was  there  ever  any 
such  conversation,  or  anything  to  that  effect,  as  is  set  forth  in 
the  question,  between  myself  and  any  person. 

Just  before  proceeding  upon  this  expedition  to  Wisconsin, 
where  were  you  engaged  in  your  business  as  a  detective  agent  ? 

I  leave  all  such  like  questions  for  Mr.  Pinkerton  to  answer,  for 
I  do  not  consider  it  has  anything  whatever  to  do  with  this  case. 

As  it  may  concern  intimately  your  character  and  credit  as  a 
witness,  you  must  permit  me  respectfully  to  persist  in  the  inquiry 
of  vou,  since  Mr.  Pinkerton  is  not  now  a  witness  on  examination 
in  this  case. 

I  have  answered,  as  far  as  I  think  it  necessary,  until  my  char- 
acter is  assailed. 

Do  you  decline  to  answer  the  question  ? 

I  do,  at  present. 

Were  you,  in  the  month  of  February  last,  employed  and  sta- 
tioned near  the  town  of  Bucyrus,  in  the  State  of  Ohio,  to  detect 
persons  who  had  been  robbing  the  cars  of  the  Pittsburgh,  Fort 
Wayne  and  Chicago  Railway  Company  ? 

I  answer  this  question  in  the  same  manner  as  I  have  cross- 
interrogatory  471,  and  I  wish  it  to  be  understood  that  that  is 
my  general  answer  to  all  such  like  questions.  My  agreement 
with  Mr.  Pinkerton  was,  and  is,  that  I  should  not  make  known 
any  of  his  business  outside  of  any  call  which  I  might  be  a  wit 
ness  in,  and  in  no  case  whatever,  excepting  as  a  witness  in  the 
case ;  if  I  did,  I  would  forfeit  my  agreement  with  him,  and  my 
discharge  would  certainly  follow  ;  and  I  have  never  known  this 
rule,  laid  down  by  Mr.  Pinkerton,  departed  from  ;  those  are  my 
only  reasons  for  declining  to  answer  such  like  questions. 

When  I  stated  to  the  commissioner  yesterday  afternoon  that 
the  inquiries  which  I  was  about  to  make,  were  intended,  and 
would  be  pursued  in  the  full  expectation  of  disclosing  transac- 
tions of  yours,  which  would  successfully  impeach  your  character 
and  credit  as  a  witness,  and  related  to  your  operations  in  the 
vicinity  of  Bucyrus,  in  the  State  of  Ohio,  along  the  line  of  the 
Pittsburgh,  Fort  Wayne  and  Chicago  Railroad,  you  remarked 
you  had  brothers  of  the  same  name  as  your  own ;  did  you,  by 
that  remark,  intend  to  convey  the  impression  that  I  was  mistaken 
in  the  identity  of  the  person ;  that  it  was  not  yourself,  but 
another  person  by  the   name  of  Webster,  and  a  brother  of 


APRIL  TERM,  1859.  175 


Bennett  et  al.  v.  Waller  et  al. 


yours,  who  was  engaged  in  those  transactions  in  the  vicinity  of 
Bucyrus  ? 

That  conversation  was  not  in  reply  to  any  question  pat  to  me 
by  the  commissioner ;  I  then  did  and  do  still  hold  it  side  talk  in 
the  way  of  a  jest  with  Mr.  Stuart  and  Mr.  Walker. 

Did  you  mean  to  leave  the  impression  that  you  were  not  the 
person  ? 

I  was  not  addressing  myself  to  the  commissioner,  nor  did  I 
suppose  that  he  made  any  note  of  that  conversation. 

Do  you  decline  a  direct  answer  to  that  question  ? 

I  do  not ;  I  had  no  object  in  view  whatever. 

Were  you  in  the  State  of  Ohio  any,  and  what,  portion  of  the 
month  of  February  ? 

I  decline  answering,  for  the  reasons  heretofore  given. 

Were  you  there  under  an  assumed  name  ? 

I  decline  answering  for  the  reasons  heretofore  given. 

Did  you  assume  the  name  of  Cook  in  the  vicinity  referred  to  ? 

I  decline  answering,  for  the  same  reasons. 

Were  you  there  under  the  pretext  of  detecting  and  bringing 
to  justice,  persons  who  had  for  a  considerable  time  theretofore 
been  plundering  or  robbing  the  cars  of  the  Pittsburgh,  Fort 
Wayne  and  Chicago  Railroad  Company  ? 

I  decline  answering,  for  the  same  reason. 

Did  you  become  acquainted  while  there  with  certain  persons 
named  William  Tate,  one  Jackson,  Raymond,  Arnold,  and  the 
father  of  Tate  ? 

I  decline  answering,  for  the  same  reasons. 

Did  you  know  James  E.  Bissell,  James  Boley,  Christian 
Stribble,  Samuel  Bridgeman,  Benjamin  Rausoin  and  Frank  Ben- 
edict ;  were  they  associated  with  you  as  employees  from  Pinker- 
ton's  office,  along  the  line  of  that  road,  and  in  the  vicinity  before 
spoken  9/,  under  the  same  pretext  of  detecting  persons  who  had 
been  committing  the  offenses  before  referred  to  against  the  prop- 
erty of  said  company  ? 

I  decline  answering,  for  the  same  reason,  and  also  for  another 
reason,  viz :  that  Mr.  Pinkerton  has  lately  told  me  that  the  per- 
sons which  he  was  operating  on,  on  the  line  of  that  railroad, 
were  indicted  and  waiting  trial. 

Upon  the  morning  of  the  28th  of  February  last,  were  not 
Arnold,  Jackson,  Raymond,  William  Tate,  and  his  father,  ar- 
rested on  evidence  furnished  by  you  and  those  associated  with 
you  in  this  enterprise,  charged  with  having  stolen  from  the  cars 
of  the  company,  certain  decoy  goods,  which  had  been  theretofore 
purchased,  which  had  been  shipped  in  the  company's  cars,  and 
were  not  those  goods,  upon  search,  found  in  the  houses  of  Tate, 
Jackson  and  Raymond,  respectively  ? 
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I  decline  answering,  for  the  same  reason. 

Did  you  not  yourself  steal  those  goods  at  night  from  the  com- 
pany's cars,  take  them  to  the  house  of  Tate,  and  represent  to 
the  family  that  they  were  your  goods,  that  you  were  about  to 
to  open  a  store  in  Osceola  ;  and  did  you  not  thereafter,  at  Tate's 
house,  break  open  the  boxes  of  goods,  and  take  therefrom,  pants, 
vests,  and  other  goods,  when  William  Tate  was  absent  from 
home ;  and  did  you  not  take  those  goods  in  a  bundle,  and  leave 
a  part  of  them  at  Raymond's,  where  they  were  subsequently 
found  ? 

I  decline  answering,  for  the  same  reason. 

After  the  arrest  of  these  parties,  did  you  not  write  out  a 
detailed  account,  professing  to  be  a  history  of  the  whole  trans- 
actions, which  appeared  in  the  Cincinnati  and  Pittsburgh  papers, 
or  do  you  not  know  that  such  an  article  was  prepared  by,  or 
under  the  direction  of,  Mr.  Pinkerton,  and  so  published  ? 

I  decline  answering,  for  the  same  reason. 

In  the  month  of  May  last,  did  not  the  trial  of  William  Tate 
come  on,  in  the  county  of  Crawford,  State  of  Ohio,  and  did  not 
the  defense  rest  upon  the  sole  fact,  established  and  supported  by 
ten  witnesses,  that  you  yourself  stole  the  decoy  goods,  deposited 
them  as  aforesaid,  and  then  falsely  charged  the  crime  upon  him  ; 
and  was  he  not,  on  the  trial,  promptly  and  instantly  acquitted 
by  the  jury  ? 

I  decline  answering,  for  the  same  reason. 

Did  you  not,  immediately  after  the  arrest  of  the  victims  of 
this  conspiracy,  leave  that  vicinity,  and  did  you  not  refuse  and 
fail  to  appear  as  a  witness  on  the  trial  of  the  cause  ? 

I  decline  answering,  for  the  same  reason. 

Were  not  the  other  persons  charged  by  you,  and  detected  as 
the  thieves  and  receivers  of  the  property  so  stolen,  also  tried, 
and  upon  like  plea  supported  by  like  proof,  in  the  same  manner 
promptly  acquitted  ? 

I  decline  answering,  for  the  same  reasons. 

Re-Examined. 

State  whether  the  description  of  the  land  sold  by  Kinzie  to 
you,  as  given  in  the  first  bond,  was  or  not  the  same  as  that  in 
the  second  bond,  and  whether  or  not  the  descriptions  of  said 
land  in  said  bonds  were  correct. 

There  were  mistakes  made  in  both  the  first  and  second  bonds, 
which  was  one  of  the  causes  of  having  the  third  bond  made  out. 
I  think  there  was  a  slight  difference  in  the  bonds  respecting  the 
locations  of  the  lands. 

Was  the  third  bond  dated  on  the  day  it  was  written  ? 

It  was  dated  back  to  the  date  of  the  first  bond,  I  think.  It 
may  have  been  dated  from  the  second  bond — but  one  or  the 
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other.  I  am  sure,  for  it  was  dated  so  by  Kinzie's  request.  The 
third  bond  was  recorded  on  the  day  which  it  was  written  on. 

Do  you  mean  that  it  was  recorded,  or  handed  in  for  record 
on  that  day  ? 

I  gave  it  to  Mr.  Lane,  I  think  his  name  is,  immediately  after 
Mr.  Frost  had  written  it — Frost,  I  think,  was  the  gentleman's 
name — and  Mr.  Lane  told  me  he  would  attend  to  it  immediately. 
The  person  whom  I  took  to  be  the  gentleman  who  recorded  such 
papers,  I  found  him  in  the  office  where  Mr.  Frost  directed  me 
to  go. 

Since  you  have  had  time  to  reflect  as  to  whether  you  may  not 
recollect  who  Isaac  N.  Parker  is,  will  you  please  state  what  your 
best  recollection  now  is  ? 

Since  reflecting,  I  think  that  was  the  person  I  bought  a  horse 
of;  and  if  he  be  the  same  person, James  Kinzie  took  me  to  one 
side  at  the  time  I  was  buying  the  horse,  and  told  me  to  look  out 
for  him,  for  he  was  a  damned  rascal,  and  his  bill  of  sale  for  a 
horse,  or  anything  else,  would  be  of  no  good,  for  he  knew  him 
well.  And  when  I  did  buy  the  horse,  I  told  him  that  he  would 
have  to  get  some  one  that  was  responsible  to  sign  the  bill  of 
sale,  besides  himself.  He  said  he  would  do  so,  and  he  did  do 
so.  The  gentleman  that  did  sign  the  bill  of  sale,  I  don't 
remember  his  name,  but  Kinzie  told  me  that  he  was  good,  and  a 
partner  in  the  saloon  where  Millett,  him  and  me  used  to  visit, 
opposite  Millett's  office  ;  and  I  have  seen  him  in  the  same  saloon. 
I  remember  the  name  now — it  is  Deersly. 

A.  W.  Windett,  R.  S.  Black  well,  and  Walker,  Van  Arman 
&  Dexter,  for  Appellant. 

E.  C.  Larned,  for  Appellee. 

Caton,  C.  J.  The  very  large  amount  involved  in  this  con- 
troversy, may  explain  why  so  many  questions  of  law  have  been 
presented  and  very  elaborately  discussed.  In  a  case  of  ordinary 
magnitude,  many  of  them,  perhaps,  would  not  have  been  thought 
of,  or  if  presented,  would  have  been  urged  with  less  apparent 
confidence.  While  very  large  interests  very  naturally  and  very 
properly  stimulate  faithful  counsel  to  great  efforts  and  unusual 
acuteness,  at  the  same  time  an  overweening  anxiety  is  liable  to 
beget  an  overweening  confidence.  In  this  opinion,  we  must 
necessarily  pass  over  many  points  which  have  been  urged  with 
more  or  less  confidence,  while  we  propose  to  consider,  though 
briefly,  all  which  are  of  real  importance  to  be  settled. 

And  first  and  most  important  of  all,  is  the  question  of 
jurisdiction.     The   prayer  of  the  bill  is,  that  the  heir  of  an 
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original  grantor,  whose  unrecorded  deed  has  been  destroyed, 
be  decreed  to  execute  a  new  conveyance.  Assuming  that  the 
ancestor  once  conveyed  the  premises  to  James  Kinzie,  and  that 
that  conveyance  has  been  destroyed,  the  apparent  title 
descended  to  the  heir,  and  the  temptation  for  him  to  assert  such 
title,  is  certainly  very  strong.  It  is  true  the  title  never  was  in 
the  heir.  But  the  bare  existence  of  a  right,  without  the  proof 
to  establish  such  right,  is  as  valueless  as  if  no  right  existed. 
The  title  to  land,  under  our  law,  can  only  be  conveyed  by  the 
execution  of  paper  writings.  They  are  not  only  the  evidence 
of  the  bargain  and  sale,  but  they  are  in  truth  and  in  fact  the 
conveyance  itself.  They  are  the  fact  and  deed,  and  not  merely 
the  evidence  of  the  fact  and  deed.  When  these  writings  are 
executed  with  legal  formality,  the  title  is  passed,  and  not  till 
then.  After  that,  the  writings  have  performed  a  function  which 
their  destruction  cannot  defeat.  The  fact  remains,  and  the  title 
continues  where  it  has  been  thus  vested,  although  the  best  and 
even  all  evidence  of  the  fact,  may  be  destroyed.  The  deed  is 
the  best,  though  not  the  only  evidence  that  it  was  executed, 
whereby  the  title  was  passed.  When  a  deed  is  destroyed  or 
lost,  secondary  or  an  inferior  grade  of  evidence  is  admissible  to 
establish  the  fact,  which  would  be  most  satisfactorily  established 
by  the  production  and  proof  of  the  original  deed  itself.  The 
highest  degree  or  grade  of  this  secondary  evidence,  is  the 
record  of  the  deed  in  the  recorder's  office,  when  such  record 
exists  ;  and  the  next  is  an  examined  copy  of  the  deed,  and  last 
of  all,  parol  evidence  of  the  contents  of  the  deed.  He  who 
possesses  this  highest  evidence  of  title,  is  most  secure  in  the 
enjoyment  of  his  own,  and  he  whose  rights  are  entirely  dependent 
upon  this  last,  the  lowest  grade  of  proof,  is  in  the  greatest 
danger  of  losing  that  which  is  really  and  in  truth  his  own.  Such 
is  the  condition  of  the  complainants  here.  The  deed  itself  is 
lost  or  destroyed  ;  it  was  never  recorded,  and  no  copy  of  it  was 
ever  made,  and  so  far  as  we  know,  or  have  reason  to  believe, 
there  is  but  one  man  living  who  ever  read  the  deed  and  under- 
stands its  contents.  Upon  the  destruction  of  this  proof,  the  title 
of  the  complainants,  although  it  would  still  exist,  would  be 
practically  lost,  and  the  heir  of  the  grantor  would  be  invited  to 
ignore  the  title  conveyed  by  his  father,  and  assert  an  unjust  claim 
to  this  estate,  and  no  power  on  earth  could  legally  withhold  it 
from  him.  While  a  title  held  subject  to  such  hazard,  is  but 
of  little  value,  the  question  is,  whether  the  court  of  chancery 
has  the  power  to  furnish  him  with  that  higher  and  better  degree 
of  evidence  of  title  which  by  misfortune  he  has  lost.  Con- 
fessedly no  other  tribunal  has  the  power  to  do  this,  and  if  the 
court   of  chancery  has  it  not,   the  wrong  must  be   suffered 
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patiently.  That  it  is  right  that  the  complainants  should  possess 
such  proof  of  title  as  will  forever  secure  them  in  its  enjoyment, 
not  only  against  the  defendant  Bennett,  but  all  others,  must  and 
will  be  admitted  by  all  men  who  are  endowed  with  a  proper 
sense  of  justice.  The  only  way  this  can  now  be  done,  is  to 
require  the  heir  of  the  grantor,  to  whom  the  apparent  title  has 
descended,  to  renounce  that  title  by  quit-claiming  all  interest  in 
the  land  or  claim  to  such  title.  And  why  should  he  object  to 
this,  admitting  the  proof  of  the  execution  of  the  deed  by  his 
father  to  James  Kinzie  to  be  sufficient  ?  The  objection  which 
his  counsel  urges  is,  that  this  deed  was  not  lost  through  his  fault 
or  neglect,  and  that  he  is  under  no  obligation  to  go  to  the 
trouble  to  sign  the  deed,  merely  for  the  benefit  of  another, 
through  whose  carelessness,  perhaps,  the  deed  was  lost.  While 
he  claims  no  title  to  the  land,  he  shall  not  be  annoyed  or  dis- 
turbed about  it,  any  more  than  any  other  stranger.  This 
presents  fairly,  all  that  has  ever  bqpn  urged  by  any  court,  or  by 
counsel,  so  far  as  we  have  observed,  against  the  exercise  of  this 
jurisdiction  by  courts  of  equity.  And  upon  this  very  ground, 
have  some  very  respectable  courts  denied  this  power  to  the 
court.  This  reasoning  is  based  upon  such  narrow,  illiberal  and 
selfish  grounds,  that  we  can  hardly  treat  it  with  that  respect 
which  is  due  to  those  who  have  adopted  it.  That  a  party  who, 
by  his  misfortune,  or,  if  you  please,  his  fault,  has  lost  the  only 
evidence  of  his  rights  which  can  render  their  enjoyment  secure, 
shall  not  have  that  evidence  restored,  because  it  will  subject 
this  young  gentleman  to  the  inconvenience  of  writing  his  name 
to  a  deed !  He  says  he  owes  the  complainants  no  such  duty. 
He  forgets  that  society  often  imposes  upon  all  its  members  the 
obligation  to  submit  to  inconveniences  and  trouble,  and  even 
expense,  for  the  sole  benefit  of  others.  Where  was  the  obliga- 
tion resting  upon  Rufus  Soules,  to  attend  as  a  witness  in  this  case  ? 
He  was  as  much  a  stranger  to  it  a4  least,  as  was  the  son  of  the 
grantor  who  sold  this  land  and  received  the  purchase  money. 
What  right  have  the  courts  to  compel  any  one  to  quit  his  own 
affairs,  no  matter  how  pressing  they  may  be,  and  attend  as  a 
witness  or  a  juror  in  a  litigation  between  strangers  ?  This  duty 
to  assist  others,  who  stand  in  need  of  our  assistance,  for  the 
maintainance  of  their  rights,  necessarily  flows  from  the  relations 
we  bear  each  other  as  members  of  the  same  community — we 
being  mutually  dependent  upon  each  other  for  security  and 
protection.  What  harm  can  there  be  in  doing  right  to  one 
party,  if  no  wrong  is  done  to  another  ?  What  objection  can 
the  defendant  have  to  releasing  all  claim  to  this  property  ?  If 
his  father  conveyed  it  to  Kinzie,  why  should  he  object  to  execute 
a  paper  which  will  preclude  him  from  asserting  a  claim  to  the 
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property,  in  case  the  complainants  should  lose  the  proof  which 
they  now  have,  to  establish  the  deed  ?  The  only  rational  motive 
which  can  be  assigned,  is  his  desire  to  retain  a  position  which 
may  enable  him  to  assert  a  false  claim  to  the  property  when 
time  or  accident  shall  have  destroyed  all  evidence  of  the  con- 
veyance, which  has  been  lost.  An  objection  founded  upon  such 
motives,  is  repulsive  to  a  proper  sense  of  justice,  and  ought  not 
to  find  a  willing  ear  in  a  court  of  chancery.  This  question 
most  generally  arises,  where  the  grantor  is  himself  called  upon 
to  make  a  new  conveyance  to  supply  the  place  of  the  lost  one, 
and  his  duty  to  do  this,  arises  from  more  direct  considerations, 
than  impose  a  duty  upon  one  citizen  to  submit  to  inconvenience 
and  trouble  to  enable  another  to  enjoy  his  just  rights.  The 
benefit  which  he  receives  from  the  sale  of  the  land,  raises  an 
implied  obligation  to  do  such  future  acts  as  circumstances  may 
render  necessary,  to  enable  the  purchaser  to  enjoy  the  fruits  of 
the  purchase.  In  case  of  the  death  of  the  grantor,  the  same 
duty,  both  moral  and  legal,  devolves  upon  the  heir.  The 
authorities  are  no  doubt  somewhat  conflicting  upon  this  question  ; 
but  we  cannot  for  a  moment  hesitate  as  to  what  is  the  true  and 
practical  rule.  All  sound  reason,  so  far  as  we  are  capable  of 
comprehending  it,  is  in  support  of  exercising  this  power.  Its 
only  tendency  is  to  support  the  ends  of  justice,  and  to  establish 
and  vindicate  right,  while  it  can  do  no  possible  harm  to  any 
one ;  unless  it  be  a  harm  to  deprive  a  party  of  the  means  to 
perpetrate  a  great  wrong.  It  is  no  injury  to  a  man  to  compel 
him  to  be  honest.  Nor  does  our  statute  which  authorizes  the 
perpetuation  of  testimony,  take  away  from  the  court  of  chancery 
this  power,  and  it  scarcely  presents  a  shadow  of  a  reason  why 
it  should  not  be  exercised.  That,  no  doubt,  affords  some 
additional  security  to  the  parties  claiming  under  the  deed,  but 
it  leaves  their  rights  still  dependent  upon  the  lowest  class  of 
evidence,  which  may  be  lost  by  some  informality  in  taking  the 
deposition,  or  by  other  casualty.  We  are  far  from  admitting 
that  the  complainants  would  not  be  entitled  to  this  relief,  even 
if  the  deed  had  been  regularly  recorded  in  the  recorder's  office. 
Of  the  jurisdiction  of  the  court  to  grant  the  relief  sought,  we 
have  no  doubt. 

There  are  two  important  questions  of  fact  presented  in  this 
record,  the  testimony  taken  upon  which,  has  swelled  the  record 
■to  an  immense  volume,  to  thoroughly  examine  and  understand 
which,  we  have  spared  no  labor.  Without  this,  we  could  make  no 
real  progress  towards  determining  the  real  merits  of  the  case. 
These  questions  are,  First,  did  William  Bennett  actually  con- 
vey the  premises  in  question  to  James  Kinzie  ?  and,  Second,  was 
the   deed  presented  by  Mr.   Stow,  executed  by  the  William 
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Bennett    to   whom    this   land   was    patented  by   the   United 
States  ? 

The  direct  evidence  upon  the  first  point,  is  contained  in  the 
testimony  of  four  witnesses.  Rufus  Soules,  his  wife,  and  daugh- 
ter, swear  to  the  existence  of  the  deed,  from  Bennett  to  Kinzie, 
although  neither  of  them  pretend  that  it  was  ever  actually 
delivered  to  Kinzie  in  person,  or  that  he  even  ever  saw  it ; 
while  Kinzie  himself  swears,  that  he  never  purchased  the  land 
of  Bennett,  and  never  had  any  knowledge  of  any  such  deed; 
while  the  testimony  of  Soules,  if  it  is  to  be  believed,  shows,  that 
he  told  Kinzie  that  Bennett  had  executed  such  a  deed,  and  left 
it  with  him  for  Kinzie,  and  that  Kinzie  promised  to  call  and 
get  it.  It  is  simply  a  question  of  veracity  between  these  wit- 
nesses. An  immense  number  of  witnesses  were  called  to 
impeach  and  support  both  Soules  and  Kinzie,  and  the  right  of 
cross  and  re-examinations  were  completely  exhausted,  for  the 
same  purpose.  We  shall  not  attempt  to  review  this  evidence, 
for  the  purpose  of  vindicating  the  conclusion  at  which  we  have 
arrived.  This  could  not  be  done  within  any  reasonable  limits 
of  a  judicial  opinion.  It  is  sufficient  for  the  present  case,  that 
we  simply  state  our  conclusions,  and  such  a  review  would  be 
useless  for  the  purpose  of  settling  any  principle,  for  the  govern- 
ment of  future  cases.  We  are  entirely  satisfied  from  the  evi- 
dence in  this  record,  that  William  Bennett  did  execute  and 
acknowledge  a  deed  of  the  premises  in  question,  to  James  Kin- 
zie, and  deliver  the  same  to  Rufus  Soules,  for  the  grantee  named 
in  the  deed ;  and  that  afterwards,  Soules  informed  Kinzie  of 
this  fact,  who  approved  thereof,  by  promising  to  call  and  get  it ; 
and  that  this  deed  has  been  lost  or  destroyed,  so  that  it  cannot 
now  be  produced  to  establish  the  title  of  the  complainants,  who 
hold,  under  grants,  executed  by  Kinzie,  of  these  same  premises. 
It  has  been  strenuously  urged,  that  the  testimony  of  Soules 
does  not  sufficiently  prove  the  contents  of  that  deed.  He  gives 
the  approximate  date  as  1838 ;  he  cannot  remember  the  precise 
consideration,  but  says  it  was  not  large ;  he  describes  the  land 
with  most  satisfactory  certainty  ;  tells  us  positively  who  the  gant- 
ors  and  grantee  were ;  says  it  was  a  quit-claim  deed,  and  that 
there  was  no  warranty  about  it.  He  thinks  the  deed  was  all  in 
writing,  but  of  this,  he  is  not  positive.  The  witness  had  it  in 
his  possession  several  years,  and  had  carefully  examined  it  and 
compared  it  with  the  duplicate  which  Bennett  had  left  with  him 
at  the  same  time,  and  by  means  of  which,  he  was  enabled 
to  describe  the  land  with  certainty.  Parol  proof  of  the  con- 
tents of  lost  deeds  must  be  so  clear  and  positive,  as  to  leave  no 
reasonable  doubt  of  the  substance  of  the  material  parts  of  the 
paper.     But  that  which  would  be  of  vital  materiality  in  one 
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paper,  or  under  certain  circumstances,  might  be  quite  immate- 
rial in  another  paper,  or  under  other  circumstances.  In  an 
action  brought  upon  a  lost  note  or  bond,  the  .precise  sum  men- 
tioned in  it,  would  be  material,  to  determine  how  much  the 
plaintiff  would  be  entitled  to  recover ;  while  the  precise  consid- 
eration mentioned  in  a  deed,  would  be  of  but  secondary  impor- 
tance, as  the  conveyance  would  be  equally  valid  with  a  small  as 
with  a  large  sum.  So,  under  certain  circumstances,  it  would  be 
of  the  last  importance  to  know  whether  a  deed  contained  cove- 
nants and  warrantees,  and  of  what  precise  character — as  where 
an  action  is  brought  on  the  covenants  in  the  deed,  or  where  a 
claim  is  set  up  of  an  after  acquired  title,  which  would  enure  to 
the  benefit  of  the  grantee  under  a  deed  with  warrantee,  while  it 
might  not,  under  a  mere  release,  or  quit-claim.  Such  was  the 
precise  character  of  the  case  of  Rankin  v.  Crow,  19  111.  R. 
626.  There  it  was  claimed,  that  a  subsequently  acquired  title 
enured  to  the  grantee  in  the  deed,  and  the  witness  could  not 
tell  whether  it  was  a  quit-claim,  or  a  warrantee  deed,  and,  of 
course,  it  was  held  insufficient,  while  a  question  of  warranty 
would  be  only  material  to  test  the  accuracy  of  the  witness' 
knowledge,  or  recollection,  where  the  warranty  could  not  affect 
the  controversy  in  the  particular  case.  The  question  in  this 
case  is,  was  there  a  deed  executed  by  the  alleged  grantor  to  the 
grantee,  founded  upon  a  sufficient  consideration  to  support  it, 
and  conveying  the  land  in  question  ?  Upon  this  point,  we  can 
have  no  doubt,  if  the  witness,  Soules,  is  to  be  believed,  and  we 
do  believe  him.  The  circumstances  under  which  this  deed  came 
to  the  knowledge  and  possession  of  this  witness,  are  entitled  to 
much  consideration,  in  determining  the  sufficiency  of  the  proof 
of  the  contents  of  this  deed.  Our  only  object  in  learning  the 
contents  of  this  deed  with  certainty,  is  to  enable  us  to  judge  of 
its  effect  in  this  case.  We  are  aided  in  this  inquiry  very  much 
by  the  fact  that  the  grantor,  in  the  deed,  presented  it  himself 
to  Soules,  as  having  been  executed  by  him,  for  the  express  pur- 
pose of  conveying  the  title  to  this  land  to  James  Kinzie. 
Knowing  this  to  have  been  the  avowed  object  of  the  grantor,  it 
affords  some  presumption,  at  least,  in  aid  of  the  parol  proof, 
that  the  provisions  of  the  deed  were  adequate  to  effectuate  that 
object,  and  we  may  be  less  critical  in  examining  the  parol  proof 
of  the  contents  of  a  deed  under  such  circumstances,  than  where 
we  are  left  in  total  ignorance  of  the  objects  of  the  grantor, 
except  as  derived  from  the  examination  of  the  paper  alone  by 
the  witness.  These  very  circumstances  would  have  a  strong 
tendency  to  fix  upon  the  mind  of  the  witness,  the  true  character 
of  the  paper,  when  he  subsequently  examined  it.  We  think  the 
proof  of  the  contents  of  the  deed  sufficient. 


APRIL  TERM,  1859.  183 

Bennett  et  al.  v.  "Waller  et  al. 

It  has  been  also  objected  that  the  proof  does  not  show  a  de- 
livery of  this  deed  to,  and  an  acceptance  of  it  by  James  Kinzie, 
and  that  hence  the  title  never  vested  in  him.  We  do  not  pro- 
pose to  embrace  this  occasion  to  go  into  an  elaborate  examina- 
tion as  to  what  is  necessary  to  constitute  a  delivery  and  accept- 
ance of  a  deed,  so  as  to  vest  the  title,  but  shall  reserve  that  for 
some  other  occasion.  When  that  is  done,  we  shall  see  that  when 
Bennett  had  delivered  the  deed  to  Soules,  with  instructions  for 
him  to  deliver  it  to  Kinzie,  and  had  thus  put  it  beyond  his  con- 
trol, for  the  express  purpose  of  having  it  take  effect  as  a  deed, 
and  Soules  informed  Kinzie  of  that  fact,  and  desired  him  to  call 
and  get  the  deed,  and  Kinzie  approved  of  and  sanctioned  this, 
by  promising  to  call  for  it  soon,  this  constituted  in  law  a  deliv- 
ery and  acceptance  of  the  deed,  and  from  that  time,  the  title 
was  vested  in  Kinzie.  Thenceforth  Soules  held  the  deed,  not 
as  the  agent  of  Bennett,  but  of  Kinzie  alone.  Then  it  ceased 
to  be  an  escrow,  and  became  an  operative  conveyance.  But,  if 
we  could  agree  with  the  defendants'  counsel,  and  conclude  that 
the  deed  never  was  accepted  by  Kinzie,  but  that  it  ever  remained 
an  escrow,  we  should  have  been  spared  the  trouble  of  discussing 
the  question  of  jurisdiction,  which  we  have  already  considered. 
Then  we  should  have  nothing  to  do  but  to  enforce  the  specific 
performance  of  the  agreement  to  convey  the  premises  to  Kinzie, 
which  was  sufficiently  evidenced  in  writing  by  the  deed  left  with 
Soules.  No  delivery  to,  or  acceptance  by  Kinzie,  was  necessary 
to  make  the  deed  a  binding  memorandum  in  writing  for  the  con- 
veyance of  land,  within  the  statute  of  frauds,  and  as  such  it 
could  be  enforced  in  a  court  of  equity,  for  we  presume  it  will 
hardly  be  denied,  even  in  this  case,  that  the  court  of  chancery 
has  jurisdiction  to  enforce  the  specific  performance  of  such  a 
contract. 

We  may  next  consider  the  objection  which  is  made,  that  the 
deed  from  James  Kinzie  to  John  H.  Kinzie  and  Hiram  Pearsons, 
was  a  quit-claim  deed,  and  was  executed  before  the  deed  from 
Bennett  to  him.  So  that  the  title  subsequently  acquired  does 
not  enure  under  it  to  the  benefit  of  the  grantees.  If  it  be  but 
a  quit-claim  deed,  it  contains  a  covenant  for  further  assurances ; 
under  this  covenant,  a  subsequent  title  enures,  as  well  as  under 
a  covenant  of  warranty.  The  reason  why  a  subsequently 
acquired  title  is  held  to  pass  by  a  deed  containing  covenants  of 
warranty,  is,  that  it  effectuates  the  real  intent  of  the  parties 
which  was  to  convey  the  true  and  real  title  to  the  land,  and  to 
avoid  circuity  of  action  and  further  litigation.  It  is  a  princi- 
ple of  equitable  jurisprudence,  adopted  by  the  courts  of  law, 
and  by  them  engrafted  into  the  common  law  itself,  and  has  been 
sanctioned  by  our  statute.     The  same  reasoning  applies,  in  the 
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same  terms  and  with  equal  force,  where  the  deed  contains  a 
deed  for  further  assurances,  as  where  it  contains  a  covenant  of 
warranty.  By  this  deed,  Kinzie  "  remised,  released,  and  for- 
ever quit-claimed  "  to  the  grantees,  "  all  that  certain  piece  or 
parcel  of  land,  described  as  follows,  to  wit : "  and  assumes  this 
covenant :  "  That  he,  the  said  James  Kinzie,  will,  with  all  con- 
venient speed,  obtain  a  patent  for  said  above  described  premises, 
and  will,  whenever  called  upon  by  said  John  H.  and  Hiram, 
their  heirs  and  assigns,  after  obtaining  said  patent,  make,  exe- 
cute and  deliver  to  said  John  H.  and  Hiram,  their  heirs  or 
assigns,  such  other  deeds  of  conveyance,  with  full  covenants, 
(and  releasing  dower,)  of  said  premises,  for  the  conveying, 
investing  and  assuring  to  the  said  John  H.  Kinzie,  and  Hiram 
Pearsons,  a  full  and  perfect  title  in  fee  simple  to  said  premises, 
as  they,  the  said  John  H.  Kinzie  and  Hiram  Pearsons,  their 
heirs  or  assigns,  or  his  or  their  counsel  learned  in  the  law, 
shall  reasonably  devise,  advise  or  require."  This  deed  is  not  a 
mere  release  of  whatever  interest  the  grantor  had  in  the  prem- 
ises, but  by  it,  he  remised,  released  and  forever  quit-claimed 
the  land  itself,  and  in  this  it  differs  from  the  deed  in  Frink  v. 
Darst.  But  without  saying  that,  under  our  statutes,  these 
expressions  would  carry  the  subsequently  acquired  title,  we  have 
no  hesitation  in  saying,  that  the  covenant  does.  It  shows  the 
the  unqualified  intention  of  the  grantor,  to  invest  the  grantees 
with  all  the  title  which  he  then  had,  or  which  he  might  subse- 
quently acquire,  and  when  such  is  the  case,  the  subsequently 
acquired  title  must  be  held  to  pass  upon  equitable  principles, 
adopted  and  enforced  by  the  courts  of  law,  and  much  more  so, 
in  a  proceeding  in  chancery  as  this  is.  Such  was  the  effect 
given  to  the  deed  in  Kellogg  v.  Phillips,  15  111.  R.  131.  In  that 
case,  the  grantor  only  professed  to  convey  whatever  interest  he 
had  in  the  land,  and  not  the  land  itself;  but  he  covenanted  that 
if  he  should  subsequently  acquire  a  better  title,  it  should  enure 
to  the  grantees  in  the  deed.  There  the  intention  of  the  parties 
was  allowed  to  prevail,  and  we  held  that  the  subsequent  title 
passed. 

But  admitting  that  in  this  case,  the  subsequent  legal  title  did 
not  pass  by  this  deed,  it  would  be  no  ground  for  reversing 
this  decree.  That  covenant  for  further  assurances,  runs  with 
the  land,  and  becomes  a  covenant  to  all  grantees  of  Kinzie  and 
Pearsons,  and  it  is  admitted  by  the  stipulation  and  shown  by 
the  conveyances,  that  these  complainants  are  such  grantees. 
So  that  they  could  in  equity  enforce  specifically  the  performance 
of  this  covenant  against  Kinzie,  as  the  equitable  owners  of  the 
land  under  him.  This  of  itself,  was  sufficient  to  authorize  the 
court  to  decree  the  execution  of  a  new  deed  by  the  heir  of  the 
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grantor  to  James  Kinzie,  to  supply  the  place  of  the  one  lost, 
which  places  him  in  a  position  to  be  coerced  by  a  court  of 
equity  to  perform  this  covenant  specifically  to  the  complainants. 

It  is  also  objected,  that  no  affidavit  of  the  loss  of  this  deed 
was  filed  with  the  bill.  If  this  were  a  case  in  which  an  affida- 
vit was  required,  it  is  too  late  now  to  raise  this  objection,  after 
the  proof  has  shown  that  very  fact.  It  would  be  the  merest 
trifling  for  the  court  to  listen  to  such  an  objection  now,  with 
this  proof  before  us. 

Another  objection  was  made  as  to  the  time  of  the  appoint- 
ment of  the  guardian  ad  litem,  which  we  do  not  consider  tenable. 

There  is  but  one  other  question  in  the  case,  which  we  feel 
called  upon  to  examine  ;  that  is,  whether  the  deed  which  Stow 
presents,  purporting  to  be  a  conveyance  from  William  Bennett, 
is  genuine  or  not.  Notwithstanding  the  very  elaborate  written 
argument  which  has  been  presented  by  the  counsel  for  Stow, 
covering  more  than  one  hundred  and  twenty  pages,  devoted 
entirely  to  this  question,  we  shall  dispose  of  it  in  a  single  sen- 
tence :  the  proofs  leave  not  a  shadow  of  doubt  on  our  minds, 
that  it  is  a  base  forgery  or  fraud. 

The  decree  of  the  court  below  is  affirmed. 

Decree  affirmed. 


James  R.  W.  Hinchman,  Appellant,  v.  John  Whetstone, 

Appellee. 

APPEAL  FROM  ADAMS. 

Proof  of  payment  of  taxes  may  be  made  otherwise  than  by  the  production  of  the 
receipts. 

Although  the  taxes  upon  land  may  not  have  been  paid  within  each  year  for  seven 
successive  years,  yet  if  they  were  paid  in  one  year  for  another  of  the  seven,  the 
party  still  being  in  possession  under  claim  and  color  of  title,  the  requirements 
of  the  statute  of  limitations,  which  took  effect  in  1839,  will  have  been  complied 
with. 

"Where  a  party  has  been  in  possession,  under  the  first  section  of  the  limitation 
act  of  1839,  a  sufficient  length  of  time  to  present  a  bar  to  the  owner,  the  latter 
cannot  use  his  title  either  for  defense  or  recovery,  until  he  shall  have  destroyed 
the  bar,  by  purchase  or  some  other  mode. 

It  seems  a  right  to  land  acquired  by  limitation  is  affirmative,  and  may  be  enforced. 

A  court  will  not  interfere  to  reduce  damages  in  actions  of  tort,  unless  the  finding 
is  oppressive. 

The  facts  of  this  case  are  fully  stated  in  the  opinion  of  Mr. 
Justice  Walker. 
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The  cause  was  tried  at  the  October  term,  1856,  of  the  Adams 
Circuit  Court,  before  Sibley,  Judge,  and  a  jury.  The  damages 
were  assessed  at  one  hundred  and  twenty  dollars,  and  judgment 
was  rendered  accordingly. 

G.  Edmunds,  J.  Grimshaw,  and  Benneson  &  Marsh,  for  Ap- 
pellant. 

Browning  &  Bushnell,  and  Wheat  &  Grover,  for  Appellee. 

Walker,  J.  This  was  an  action  of  trespass  quare  clausum 
f regit,  commenced  in  the  Adams  Circuit  Court,  by  Whetstone 
against  Hinchman  and  John  Loomis,  and  was  tried  by  the  court 
and  a  jury,  at  the  October  term,  1856.  The  declaration  was 
for  breaking  and  entering  a  lot  of  ten  acres  of  ground  in  the 
limits  of  the  city  of  Quincy,  being  a  part  of  S.  E.  35,  1  S., 
9  W.  The  defendants  plead  the  general  issue ;  title  in  Loomis ; 
'  title  to  an  undivided  half  in  Loomis ;  title  in  defendants ;  and, 
title  to  an  undivided  half  in  defendants.  On  each  of  these 
pleas,  there  was  an  issue  to  the  country.  It  was  admitted  on 
the  trial,  that  the  title  to  these  premises,  on  the  26th  day  of 
December,  1834,  was  in  David  R.  and  Nathaniel  Griggs. 
Appellee  introduced  a  deed  of  that  date  from  the  Griggs,  exe- 
cuted by  David  R.  in  person,  and  by  him  as  Nathaniel  Griggs' 
attorney,  in  fact,  to  Adam  Nichols,  and  deduced  title  by  regular 
chain  of  conveyance  from  Nichols  to  himself.  He  also  read  in 
evidence  receipts  for  the  tax  due  the  State  for  the  years  1841, 
'45,  '46,  '51,  '52,  '53,  and  1855,  and  for  city  tax,  for  the  years 
1842  and  1849  ;  and  for  State  and  city  tax,  for  1848  and  1856. 
He  then  called  a  witness,  who  testified  that  he  had  acted  as  the 
agent  of  appellee,  and  as  such,  and  for  him,  had  paid  all  taxes 
on  the  land  for  each  year,  from  1839  to  1855,  inclusive,  except 
the  city  tax  for  the  year  1846,  for  which  the  land  was  sold. 
The  evidence  also  shows,  that  a  portion  of  this  tract  of  land 
was  enclosed,  and  cultivated  by  appellee  from  the  year  1837 
till  1852,  at  which  latter  period,  a  street  of  the  city  was 
extended  and  opened  through  the  inclosure,  and  a  deep  excava- 
tion, for  the  track  of  a  railroad,  was  made  through  another  por- 
tion of  it,  and  the  fences  thus  broken  were  not  repaired  before 
April,  1856.  The  evidence  likewise  shows  that  Hinchman,  on 
the  13th  day  of  March,  1856,  purchased,  and  received  from 
Nathaniel  Griggs,  a  deed  of  conveyance,  for  the  premises 
in  question.  And  that,  on  the  fifth  day  of  April,  1856,  appellee 
set  some  posts,  and  planked  them  into  a  pen  sixteen  feet 
square,  on  this  piece  of  land,  at  which  time,  appellant  had  upon 
one  corner  of  the  same  some  timbers  suitable  for  the  erection 
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of  a  house,  and  had  dug  a  few  holes  suitable  for  setting  fence 
posts.  When  appellee  made  the  pen,  no  other  person  was  at 
work  on  the  land.  Soon  afterwards  he  constructed  a  house  on 
the  premises,  near  the  same  place,  and  put  into  it  a  tenant. 
Appellant  proceeded  to  fence  the  land,  and  to  build  a  house 
upon  it,  and,  also,  placed  a  tenant  in  it.  On  this  evidence,  the 
jury  found  a  verdict  for  the  appellee  for  the  sum  of  $120  dam- 
ages. Defendants  below  entered  a  motion  for  a  new  trial,  which 
the  court  overruled,  and  rendered  judgment  against  them,  from 
which,  Hinchman  appeals  to  this  court. 

Appellant  urges  the  reversal  of  this  judgment  upon  the  grounds 
that  appellee  had  not  such  claim  and  color  of  title,  which,  when 
coupled  with  possession  and  payment  of  taxes  for  seven  suc- 
cessive years,  would,  under  the  first  section  of  the  limitation 
law  of  1839,  constitute  a  bar.  It  is  not  disputed  that  appellee 
owned  an  undivided  half  of  the  premises  in  fee  simple ;  and  the 
deed  to  him,  purported  to  convey  to  him  the  title  to  the  whole 
tract.  This  court  has  already  held,  in  the  case  of  Gowry  v. 
Urig,  18  111.  R.  242,  that  a  person  purchasing  in  good  faith  need 
not  trace  his  title  to  its  source,  to  see  if  the  title  is  apparently 
perfect,  and  free  from  defects,  and  that  such  a  deed  from  a 
tenant  in  common,  who  was  only  the  owner  of  one-fourth  of  the 
title,  was  claim  and  color  of  title.  This  court  has  also  held, 
that  good  faith  will  be  presumed,  unless  it  is  rebutted  by  evidence 
of  bad  faith.  And  in  this  case  there  is  no  such  proof.  This 
court  has  likewise  held,  that  an  actual  possession  of  a  portion 
of  a  tract  of  land,  under  claim  and  color  of  title,  extends  the 
occupancy  to  the  boundaries  of  the  land  embraced  in  the 
claim  and  color  of  title. 

In  this  case  it  is  not  controverted  that  appellee  had  the  actual 
possession  of  a  portion  of  these  premises,  by  enclosure  and 
cultivation,  from  1837  till  in  1852.  He  also  introduced  several 
tax  receipts,  and  proved  by  a  witness,  who  was  his  agent,  the 
payment  of  all  the  taxes  for  each  year,  from  1839  to  1855, 
inclusive,  except  the  city  taxes  for  the  year  1846.  But  it  is 
insisted  that  it  is  not  competent  to  prove  the  payment  of  taxes  by 
parol,  or  in  any  other  mode  than  by  the  production  of  the 
collector's  receipts.  Philips,  in  his  work  on  Evidence,  vol.  2, 
p.  220,  lays  down  the  doctrine,  "  That  to  prove  the  plaintiff's 
demand  satisfied,  the  defendant  may  give  in  evidence  an  admis- 
sion by  the  plaintiff  to  that  effect,  though  it  should  appear  that 
the  plaintiff  signed  a  receipt,  and  it  may  be  said  the  receipt 
would  be  the  more  satisfactory  proof."  It  is  believed  that  the 
decisions  are  uniform,  both  in  this  country  and  in  Great  Britain, 
that  payment  of  money  may  be  proved  by  oral  testimony,  not- 
withstanding a  receipt  was  taken,  and  this,  too,  without  account- 


188  OTTAWA, 


Hinchman  v.  Whetstone. 


ing  for  the  absence  of  the  receipt.  Such  evidence  is  received 
as  independent  proof  of  the  fact  of  payment,  and  not  for  the 
purpose  of  establishing  the  contents  of  the  receipt ;  and  where 
such  evidence  is  clear,  positive,  and  free  from  suspicion,  it  is 
satisfactory  to  establish  the  payment.  Receipts,  unless  coupled 
with  a  contract,  are  only  prima  facie  evidence,  and  may  be 
rebutted  or  explained  by  oral  testimony.  These  receipts  for 
taxes  are  not  given  under  the  sanction  of  an  oath,  and  might 
as  readily  be  prepared  for  the  occasion,  as  to  procure  false 
testimony.  Nor  does  the  statute  provide  any  mode  of  proving 
the  payment,  but  leaves  the  proof  to  be  made  in  any  legitimate 
mode.  The  requirement  of  the  statute  would  be  as  fully 
answered  without  as  with  a  receipt.  It  forms  no  part  of  the 
payment,  but  is  only  evidence  of  the  fact.  No  reason  is 
perceived  why  the  payment  of  taxes  may  not  be  proved,  in  a 
case  of  this  character,  by  the  verbal  evidence  of  a  witness,  as 
well  as  the  payment  of  money  in  any  other  case. 

It  was  also  urged  that  the  taxes  which  were  legally  assessed 
on  this  land,  were  not  paid  seven  successive  years,  by  appellee, 
while  he  was  in  possession.  This  act  of  limitation  was  adopted 
by  the  legislature,  and  took  effect  on  the  second  day  of  March, 
1839,  and  as  the  appellee  was  then  in  possession,  it  began  to 
run  from  that  date,  and  the  full  period  of  the  time  limited  ex- 
pired at  the  end  of  seven  years  from  that  time.  And  we  have 
seen  that  all  the  taxes  on  the  land,  except  the  city  tax  for  the 
year  1846,  were  paid  from  1839  to  those  assessed  for  the  year 
1846,  without  any  interruption,  which  embraced  a  period  of 
seven  full  consecutive  years.  And  it  can  make  no  difference 
whether  the  taxes  for  the  year  1845  were  paid  within  that,  or 
the  succeeding  year,  as  he  was  still  in  the  occupancy,  and  made 
the  payment  under  his  claim  and  color  of  title.  In  either  event 
it  completed  the  payment  of  taxes  for  the  period  of  limitation, 
and  answers  fully  the  requirements  of  this  section  of  the  stat- 
ute. There  was,  then,  actual  possession,  under  claim  and  color 
of  title,  made  in  good  faith,  connected  with  payment  of  all 
taxes,  legally  assessed  upon  the  land,  for  the  full  period  of  limit- 
ation, and  the  bar  to  a  recovery,  by  the  former  owner,  was 
then  complete  and  availing,  and  the  appellee,  as  such  occupant, 
became  entitled  to,  and  possessed  of,  all  the  rights  which  the 
statute  can  confer.  The  question  is  then  presented,  what  rights 
appellee  acquired  by  the  bar,  under  the  first  section  of  the  act 
of  1839.  The  effect  and  legal  operation  of  the  bar,  under  this 
section,  when  the  person  who  had  acquired  it  is  out  of  posses- 
sion, and  institutes  an  action  against  the  owner  of  the  paper 
title,  is  for  the  first  time  presented  for  determination  by  this 
court.     That  it  conferred  the  exclusive  right  upon  him  to  occu- 
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py  and  enjoy  the  premises,  as  if  he  were  the  owner  of  the 
paramount  title,  will  not  be  controverted.  And  that  it  also 
gave  to  him  the  undoubted  right  to  invoke  the  aid  of  the  law  to 
protect  him  in  that  possession  against  all  intrusion  into,  or  tres- 
pass upon,  the  premises,  by  whomsoever  made,  precisely  as  if 
he  were  the  owner  of  the  paramount  title,  is  equally  well 
settled. 

And  it  has  been  uniformly  held,  that  after  the  occupant  has 
acquired  the  benefit  of  the  bar,  which  a  statute  of  limitations 
confers,  he  may  recover  the  possession  and  also  for  injuries 
committed  on  the  premises,  as  against  a  stranger,  by  simply 
proving  his  occupancy  for  the  period  of  limitation.  This  is  the 
effect  of  all  limitation  laws,  and  it  has  been  so  repeatedly  held, 
that  it  is  deemed  unnecessary  to  quote  authority  in  support  of 
the  proposition. 

And  the  decisions  of  many  courts,  whose  opinions  are  en- 
titled to  high  consideration,  have  gone  much  farther,  and  have 
held  that  when  the  bar  of  the  statute  of  limitations  has  become 
complete,  that  it  invests  or  transfers  to  the  occupant  paramount 
title,  while  others  only  hold  that  it  confers  upon  him  title. 
Johnson  v.  Lancaster,  5  Geo.  39 ;  Moody  v.  Fleming-,  4  Geo. 
R.  115  ;  Middleton  v.  Dupuis,  2  Nott.  &  McCord,  310  ;  Wilson 
v.  Kilcannon,  4:  Hayw.  Tenn.  182 ;  South  School  District  v. 
Blakeslee,  13  Conn.  227  ;  Church  v.  Accadamy,  2  Hawks  N. 
C.  R.  233  ;  Pace  v.  Statton,  4  Iredell,  32  ;  Baker  v.  McDonald, 
2  Jones  N.  C.  R.  244 ;  Whitesides  v.  Singleton,  1  Meigs,  207  ; 
Stewart  v.  Harris,  2  Swan's  Tenn.  R.  656  ;  Pedrick  v.  Searle, 
16  Serg.  &  Rawle,  236  ;  Mitchell  v.  Walker,  2  Aik.  266  ;  Gage 
v.  Gage,  10  Foster,  420;  Riddle  v.  Mellan,  13  Mo.  335; 
Smart  v.  Baugh,  3  J.  J.  Marsh.  368  ;  Skyles  v.  King,  2  Marsh. 
387  ;  Jackson  v.  Olty,  8  Wend.  440 ;  Day  v.  Alanson,  9  Wend. 
223  ;  Bradstreet  v.  Middleton,  5  Peters'  R.  438.  And  Black- 
stone,  in  his  Commentaries,  vol.  2,  p.  196,  in  treating  of  the 
wrongful  possession  of  real  estate,  says,  "  But  in  the  meantime, 
till  some  act  is  done  by  the  rightful  owner,  to  divest  this  pos- 
session and  assert  his  title,  such  actual  possession  is  prima  facie 
evidence  of  legal  title  in  the  possessor ;  and  it  may,  by  length 
of  time,  and  negligence  of  him  who  hath  the  right,  by  degrees, 
ripen  into  a  perfect  and  indisputable  title."  And  again,  in 
treating  of  real  actions,  and  the  time  in  which  they  may  be 
barred,  by  limitation,  he  says  of  the  writ  of  right,  that  it  must 
be  brought  within  sixty  years,  and  concludes :  "  So  that  the 
possession  of  land  in  fee  simple  undisputedly  for  three  score 
years,  is  at  present  a  sufficient  title  against  all  the  world,  and 
cannot  be  impeached  by  any  dormant  claim  whatsoever."  3 
Black.  Com.  196.    Thus  it  seems  that  when  the  right  to  recover 
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by  the  use  of  the  writ  of  right  was  lost,  the  occupant  was  held 
to  be  invested  with  the  title  to  the  land  against  the  whole  world, 
and  his  right  could  not  be  impeached  by  any  dormant  claim. 
And  it  is  upon  the  principle,  that  when  both  the  right  of  entry 
and  the  right  of  action  are  lost,  by  the  operation  of  the  statute 
of  limitations,  the  title  vests  in  the  occupant,  that  these  authori- 
ties proceed.  They  are  not  referred  to  for  the  purpose  of 
showing  that  the  title  passes  to  the  occupant,  but  to  show  that 
it  is  fairly  deducible  from  them,  that  the  occupant,  under  the 
statute  for  the  period  of  limitation,  acquires,  by  its  operation, 
something  more  than  a  mere  right  to  occupy  the  premises,  and 
to  defend  his  occupancy  against  mere  strangers  to  the  title, 
while  he  is  in  possession. 

But  when  the  right  of  entry  and  the  right  of  action  are  both 
lost,  it  is  difficult  to  perceive  what  practically  remains  to  the  for- 
mer owner.  While  the  statute  has  not  transferred  his  title,  nor 
can  it  have  that  effect,  it  does  transfer  his  right  of  possession,  and 
the  title  that  remains  is  more  in  name  than  in  substance.  But, 
holding  his  title,  he  is  postponed  or  prohibited  by  the  statute  from 
asserting  it  against  the  person  holding  the  right  of  possession, 
until  that  right  becomes  extinct,  or  is  united  to  his  own  right  of 
property.  And  such  is  the  operation  of  all  limitation  laws  which 
deprive  the  owner  of  both  the  right  of  entry  and  the  right  of 
action.  And  this  principle  is  recognized  by  this  court  in  the 
case  of  Neivland  v.  Marsh,  19  111.  R.  376,  where  it  is  said : 
"  The  right  is  not,  therefore,  annihilated,  by  the  limitation  of 
the  remedy.,  And  such  is  the  principle,  under  statutory  pro- 
visions and  equity  rules,  shutting  out  parties  for  laches,  from 
asserting  right  or  title  against  the  innocent  and  vigilant.  The 
law  does  not  divest  the  right,  but  postpones  or  forbids  the  setting 
it  up  against  the  meritorious  party  only.  *  *  *  *  The  the- 
ory of  limitation  laws  is,  that  they  affect  the  remedy — limiting 
the  period  within  which  rights  may  be  asserted,  or  remedies 
resorted  to — affording  a  time  and  opportunity  of  enforcing 
rights  by  legal  remedies,  and  leaving  the  right  untouched,  but 
regulating  or  limiting  the  use  of  the  remedy  for  assertion  of  the 
right  or  recovery  of  the  thing  to  which  it  relates.  And  upon 
no  other  ground  can  the  second  section  of  the  act  of  1839  be 
upheld  and  enforced,  as  within  the  legislative  power."  The 
language  which  the  legislature  has  adopted,  to  declare  the  effect 
that  shall  be  produced  by  the  operation  of  this  act,  to  bar  a  re- 
covery, is  the  same  in  the  first  and  second  sections,  and  the 
same  effect,  as  such  bar,  is  given  to  both,  by  that  decision.  And 
it  would  seem  that  no  distinction  can  be  justly  taken,  where 
the  bar  is  relied  upon  to  prevent  a  recovery  by  the  former 
owner,  whether  under  the  one  or  the  other  of  these  sections, 
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whatever  might  be  held  as  to  other  effects  and  rights  grow- 
ing out  of  a  bar  under  them.  In  this  case  all  of  the  questions 
presented  arise  alone  under  the  first  section.  Under  the  bar 
of  that  section,  the  right  of  property  still  remains  in  the  former 
owner,  but  the  right  of  possession  has  been  acquired  by  the 
occupant,  and  is  in  him,  or  those  claiming  under  him,  and  the 
former  owner  is  shut  out  from  asserting  his  right  or  title  against 
them.  As  between  them,  the  statute  has  closed  the  doors  of 
the  courts  against  his  being  heard,  to  assert  this  right,  or  setting 
up  his  title.  The  holder  of  the  former  title  may,  doubtless, 
still  assert  his  right  against  all  persons,  except  the  person  hold- 
ing under  the  statutory  bar,  and  relying  upon  it.  His  title  is 
such,  that  by  regaining  possession,  and  complying  with  the 
requirements  of  the  statute  of  either  1835  or  1839,  he  would, 
thereby,  again  unite  to  his  title,  the  right  of  possession,  and 
it  would  become  complete  against  the  whole  world. 

We  are  told  by  Sir  William  Blackstone,  in  his  commentaries, 
that  one  person  may  have  the  possession,  another  may  have  the 
right  of  possession,  and  still  another  the  right  of  property. 
Under  all  acts  of  limitation  which  toll  the  entry,  and  bar 
the  action,  the  occupant  under  the  bar  of  the  statute,  has  the 
right  of  possession,  and  the  holder  of  the  former  by  the  title, 
has  the  right  of  property.  This  section  of  the  act  having 
been  uniformly  held  to  be  a  limitation  law,  it  must  be  held  to 
produce  the  same  effect,  and  to  confer  the  same  rights  as  do 
other  limitation  acts.  And  we  have  seen  that  where  the  statute 
has  tolled  both  the  right  of  entry  and  the  right  of  action,  the 
remedy  of  the  owner  is  gone,  and  he  is  precluded  from  asserting 
his  right,  or  setting  up  his  title  against  the  party  relying  upon 
the  statutory  bar.  And  that  the  language  of  this  section  of  the 
statute  is  broad  enough  to  have  that  effect,  cannot  be  for  a  mo- 
ment doubted.  It  even  professes  to  pass  the  title,  but  that  it 
was  not  competent  for  it  to  do.  The  intention  of  the  legislature 
is,  however,  as  clear  and  manifest,  that  they  intended  to  deprive 
the  owner  of  the  right  of  entry,  as  well  as  the  right  of  action, 
as  if  it  had  been  expressed  in  terms.  And  such  being  the  legis- 
lative will,  we  are  bound  to  give  it  effect. 

We  are,  therefore,  of  the  opinion,  that  under  this  section  of 
the  statute,  when  the  bar  has  become  complete,  the  former 
owner  is  prohibited  from  asserting  his  title  against  the  occupant 
and  those  claiming  under  him,  and  relying  upon  the  bar,  whether 
he  be  in  or  out  of  the  possession  of  the  premises.  -As  against 
such  occupant,  and  those  claiming  under  him,  he  can  neither  use 
his  title  for  the  purposes  of  recovery  or  defense,  until  he  shall 
have  destroyed  the  bar,  by  purchase,  limitation,  or  some  other 
mode,  equally  effectual. 
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It  then  follows  that  as  the  appellee  had  acquired  all  the  rights 
which  the  first  section  of  the  statute  can  confer,  prior  to  the 
commission  of  the  acts  complained  of,  that  his  right  to  recover 
was  complete,  whether  he  was  in  or  out  of  the  actual  occupancy 
of  the  premises,  and  this  too  against  the  former  owner  as  well 
as  all  others.  But  we  do  not  wish  to  be  understood  as  saying 
that  this  construction  will  be  given  to  the  second  section  of  the 
act  of  1839,  that  section  not  being  involved  in  this  controversy. 

It  only  remains  to  determine  whether  the  danJages  assessed 
by  the  jury  are  so  excessive  as  to  require  that  the  verdict  of  the 
jury  should  be  set  aside.  In  all  cases  sounding  in  damages 
only,  the  jury  necessarily  have  a  large  discretion  in  determining 
the  proper  measure  of  compensation  to  be  made  for  wrong 
inflicted,  amounting  almost  to  an  exclusive  right  without  control, 
yet  courts  have  the  power,  and  it  is  their  duty  to  protect  a 
defendant  from  grossly  excessive  damages  in  this  class  of  cases. 
But  courts  should  never  interpose  unless  they  are  flagrantly 
wrong  and  oppressive.  It  is  a  question  that  must  be  left  to  the 
determination  of  the  jury,  and  the  court  should  never  interpose, 
unless  the  damages  are  so  disproportionate  to  the  injury  sus- 
tained, that  it  is  manifest  that  the  jury  were  actuated  by  preju- 
dice, partiality,  ignorance,  or  some  improper  motive.  If  men 
will  disregard  the  peace  and  harmony  of  society  by  committing 
wrongs  on  others,  we  know  of  no  means  to  curb  them  so  effect- 
ual, and  so  proper,  as  heavy  damages.  The  peace  and  good 
order  of  society  require  it,  and  courts  can  adopt  no  rule  in  cases 
of  torts,  but  can  only  leave  the  finding  of  damages  to  juries 
where  it  has  always  been,  except  in  cases  of  oppressive  findings. 
The  fact  that  a  court  may,  from  the  evidence,  conclude  that  the 
best  measure  has  not  been  adopted  in  cases  of  trespasses  or 
torts,  has  never  been  regarded  alone  as  grounds  for  setting  aside 
the  verdict.  In  such  cases  it  is  not  as  it  is  in  cases  of  breach 
of  contract,  as  there  it  depends  on  computation,  and  if  wrong, 
it  is  apparent  and  may  be  corrected.  In  this  case,  although 
the  damages  may  be  high,  yet  we  are  unable  to  say  that  they 
are  oppressive.  Nor  does  the  finding  indicate  that  the  jury 
were  actuated  either  by  partiality,  prejudice,  ignorance,  or 
any  improper  motive,  and  we  cannot  therefore  reverse  the  judg- 
ment upon  this  ground. 

We  are  upon  the  whole  of  this  record,  unable  to  perceive  any 
error,  for  which  the  judgment  of  the  court  below  should  be 
reversed. 

Judgment  affirmed. 
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Archibald  Williams,  Appellant,  v.  Charles    Ballance, 
and  Henry  Kellogg,  Appellees. 

APPEAL  FROM  PEORIA. 

A.  made  a  claim  to  and  improvements  upon  a  fractional  quarter  section  of  land  in 
1832 ;,..a  patent  issued  to  him  therefor  in  1838 ;  he  resided  on  an  adjoining  quarter 
section  most  of  the  time  until  1844,  when  he  moved  upon  it ;  but  before  then,  he 
had  laid  out  the  land  into  town  lots,  and  leased  one  of  the  lots,  which  continued 
so  leased  ever  since.  Held,  that  A.  occupied  the  lot  so  leased,  in  such  way  as  to 
entitle  him  to  take  the  benefit  of  the  statute  of  limitations  of  1835. 

If  a  party  resides  upon  the  legal  subdivision  of  land,  described  in  his  patent, 
occupying  and  possessing  by  himself  and  tenants,  although  the  land  may  be  sub- 
divided into  town  lots,  he  can  claim  the  benefit  of  the  statute  of  limitations  of 
1835  ;  it  is  not  necessary  that  he  should  reside  upon  every  part  and  parcel  of  the 
land. 

The  appellant  brought  his  action  of  ejectment  to  the  Novem- 
ber term  of  the  Circuit  Court  of  Peoria  county,  A.  D.  1858. 
The  declaration  is  in  the  usual  form,  and  is  for  the  recovery  of 
part  of  the  south-west  fractional  quarter  of  section  nine,  in 
township  eight  north,  range  eight  east  of  the  4th  principal 
meridian,  and  known  on  the  plat  and  survey  of  the  village  of 
Peoria,  as  approved  by  the  surveyor  general  for  the  States  of 
Illinois  and  Missouri,  on  the  1st  day  of  September,  A.  D.  1840, 
as  claim  number  fifty-nine,  in  said  village  of  Peoria — the  title 
to  which  plaintiff  claims  in  fee. 

Defendants  filed  their  plea  of  not  guilty. 

At  the  November  term,  1858,  of  said  court,  the  cause  came 
on  for  trial  before  Powell,  Judge,  a  jury  being  waived  by 
consent. 

The  court  found  for  defendants,  and  rendered  a  judgment 
against  plaintiff  for  costs. 

Plaintiff  prayed  an  appeal,  which,  by  consent,  was  allowed, 
without  bond. 

The  bill  of  exceptions,  is  in  substance  as  follows : 

Plaintiff  read  in  evidence, 

1st.  An  act  of  Congress,  entitled  "An  act  for  the  relief  of 
the  inhabitants  of  the  village  of  Peoria,  in  the  State  of  Illinois," 
approved  May  15th,  1820. 

2nd.  An  act  of  Congress,  entitled  "An  act  to  confirm  certain 
claims  to  lots  in  the  village  of  Peoria,  in  the  State  of  Illinois," 
approved  March  3rd,  1823. 

3rd.  The  report  of  Edward  Coles,  register  of  the  land  office 
at  Edwardsville,  made  in  pursuance  of  said  first  recited  act,  to 
the  secretary  of  the  treasury  of  the  United  States,  on  10th  of 
November,  1820,  and  printed  in  the  third  volume  of  "American 
State  Papers,"  containing  "  documents  legislative  and  executive, 
13 
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of  the  Congress  of  the  United  States,  in  relation  to  public  lands, 
from  the  first  session  of  the  first  Congress  to  the  first  session  of 
the  twenty-third  Congress,  from  March,  1787,  to  June,  1834, 
selected  and  edited  under  the  authority  of  the  Senate  of  the 
United  States,  by  Walter  Lowrie,  secretary  of  the  Senate,"  on 
pages  from  421  to  431,  inclusive. 

4th.  A  certified  copy  of  survey  and  plat  of  village  of  Peoria, 
made  in  pursuance  of  aforesaid  acts  of  Congress,  and  under 
direction  of  surveyor  general  of  Missouri  and  Illinois,  approved 
by  surveyor  1st  Sept.,  1840. 

5th.  A  certified  copy  of  a  separate  plat  of  said  lot,  or 
French  claim  No.  59,  being  the  land  for  which  this  suit  is 
brought. 

6th.  A  deed  from  John  Baptiste  Blondeau  to  Adam  W. 
Snyder,  dated  22nd  October,  1825,  for  premises  in  controversy. 

7th.  A  deed  from  Adam  W.  Snyder  and  wife  to  Alfred 
Cowles,  dated  July  24th,  1835. 

8th.  A  deed  from  Alfred  Cowles  to  Archibald  Williams, 
plaintiff,  dated  16th  Sept.,  1857. 

Plaintiff  further  proved,  that  the  lot  in  controversy  was 
situated  on  south-west  fractional  quarter  of  section  9,  township 
8  north,  range  8  east,  in  Peoria  county,  Illinois — that  said 
fractional  quarter  was  laid  out  into  town  lots  by  survey,  duly- 
authorized,  on  13th  February,  1846,  which  survey  was  acknow- 
ledged by  said  Ballance  on  10th  April,  1846,  and  duly  recorded. 
That  claim  59,  for  which  this  action  is  brought,  is  laid  down  as 
lots  two  and  three,  in  block  forty-seven,  in  said  Ballance's  addi- 
tion to  Peoria,  as  surveyed,  platted  and  recorded  as  aforesaid. 

Defendant  then  proved  that  Charles  Ballance  took  possession 
of  south-west  fractional  quarter  of  section  9,  township  8  north, 
range  8  east,  aforesaid,  in  spring  of  1832,  as  a  squatter,  with  a 
view  to  obtain  a  pre-emption  right  under  any  act  of  Congress  that 
might  be  passed.  His  possession  at  first  amounted  only  to  the 
building  a  shanty,  or  inferior  house,  and  planting  seeds  of  a  few 
vegetables  in  a  small  inclosure.  Said  Ballance  occupied  said 
shanty  for  a  short  time,  as  a  residence,  when  he  removed  to  a 
boarding  house  kept  on  another  part  of  said  section.  During 
that  summer  he  enlarged  his  improvements,  and  enclosed  three 
or  four  acres,  but  continued  to  board  on  an  adjoining  quarter  of 
said  section  until  the  fore  part  of  the  year  1834,  when  he  bought 
a  house  and  commenced  housekeeping,  with  a  sister,  on  said 
adjoining  quarter  section.  He  married  on  24th  March,  1836 ; 
continued  to  keep  house,  on  said  adjoining  quarter  section,  until 
May,  1844.  In  1842  he  commenced  building  his  present  resi- 
dence on  south-west  quarter,  and  in  May,  1844,  got  it  so  far 
completed  that  he  moved  into  it  with  his  family,  and  has  resided 
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in  it  ever  since.  In  1834  he  enlarged  his  improvement,  and 
continued  to  enlarge  it  from  time  to  time,  until  by  1840  he  had 
not  less  than  fifty  acres  in  cultivation.  Has  cultivated  a  large 
portion  of  said  tract  since  1834,  claiming  to  own  it,  until,  as  he 
sold  or  leased  portions,  he  surrendered  to  purchasers  or  lessees. 
Ballance  occupied,  as  a  squatter,  until  5th  April,  1832.  From 
April  5th,  1832,  to  9th  June,  1836  ;  after  which  he  claimed 
possession  also  by  virtue  of  pre-emption  law  of  that  year,  and 
by  virtue  of  those  two  pre-emption  laws,  and  proofs  filed  in 
land  office  at  Quincy,  and  certificate  of  register  of  sufficiency 
of  said  proofs,  until  27th  November,  1837,  when  said  Ballance 
entered  said  quarter  at  laud  office  at  Quincy,  and  received  the 
duplicate  receipt  hereafter  set  forth,  signed  Thos.Carlin,  receiver ; 
and  a  receipt  from  register,  Samuel  Leach,  hereafter  set  forth. 
Held  possession,  by  virtue  of  those  papers,  until  patent  issued 
to  him  on  24th  January,  1838,  as  hereafter  set  forth. 

Then  follows  receipt  of  Thomas  Carlin,  receiver. 

Pre.  Act  1836.  Receiver's  Office,  Quincy,  111.,  27th  Nov.,  1837. 
For  $184,281,  paid  by  Charles  Ballance  in  full  payment  for  S.  W. 
fract.  quarter  of  sec.  9,  town.  8  N.,  R.  8  E.  of  4th  prin.  me- 
ridian, containing  147  43-100  acres,  at  $1.25  per  acre. 

Certificate  of  Samuel  Leach,  register  of  land  office,  Quincy, 
Illinois,  date  27th  November,  1837,  that  Charles  Ballance  did, 
on  said  day,  enter  said  land. 

Patent,  dated  24th  January,  1838,  from  United  States  to 
Charles  Ballance,  of  Peoria  county,  Illinois,  for  S.  W.  fract. 
quarter  of  sec.  9,  in  township  8  N.,  R.  8  E.,  in  district  of  lands 
subject  to  sale  at  Quincy,  Illinois. 

Said  patent  contains,  after  said  description,  the  following- 
words  :  "  Do  give  and  grant  unto  the  said  Charles  Ballance, 
and  to  his  heirs  and  assigns  forever ;  subject,  however,  to  the 
rights  of  any  and  all  persons  claiming  under  the  act  of  Congress 
of  3rd  March,  1823,  entitled  '  An  act  to  confirm  certain  claims 
to  lots  in  the  village  of  Peoria,  in  the  State  of  Illinois.'  " 

Defendant  then  proved  by  Almiron  L.  Cole  that  about  four- 
teen years  ago  said  Ballance  leased  the  premises  included  in  lot 
No.  3,  in  block  No.  47,  to  said  Cole,  for  the  purposes  of  a  dis- 
tillery. That  Cole  immediately  inclosed  the  same  with  a  high 
and  strong  fence,  and  built  thereon  a  steam  distillery,  brick  malt 
house,  several  expensive  hog  houses,  corn  houses,  etc.  That 
Henry  Kellogg,  one  of  the  defendants,  was,  when  this  suit  com- 
menced, in  possession  of  said  premises  as  a  distillery,  under  the 
lease  to  Cole ;  that  premises  have  been  occupied  under  Bal- 
ance's lease  to  Cole,  continually,  since  Cole  first  took  posses- 
sion, as  a  distillery  and  place  of  business  ;  that  no  one  resided 
on  the  premises,  but  each  of  the  parties  occupying  under  said 
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lease  resided,  with  their  families,  in  the  city  of  Peoria,  on  an- 
other quarter  section,  about  half  a  mile  from  these  premises ; 
that  distillery  is  on  the  Illinois  river,  and  on  opposite  side  of 
river  is  much  ground  subject  to  overflow,  and  not  suitable  for 
family  residences. 

It  was  admitted  that  parties  were  in  possession  of  premises 
in  controversy  when  this  suit  was  commenced,  and  are  still  in 
possession. 

Plaintiff  then  gave  in  evidence  the  application  of  Charles 
Ballance  to  enter  said  land,  which  is  as  follows  : 

"No.  13,293.  27th  day  of  November,  1837.  I,  Charles  Ballance,  of  Peoria 
county  and  State  of  Illinois,  do  hereby  apply  for  the  purchase  of  the  south-west 
fractional  quarter  of  section  numbered  nine,  in  township  numbered  eight  north, 
of  range  numbered  eight  east  of  the  fourth  principal  meridian.  Containing  one 
hundred  and  forty-seven  43-100  acres,  according  to  the  returns  of  the  surveyor 
general,  for  which  I  have  agreed,  with  the  register,  to  give  at  the  rate  of  one  dol- 
lar and  twenty-five  cents  per  acre,  subject,  however,  to  the  rights  of  any  and  all  persons 
claiming  under  act  of  Congress,  3rd  March,  1823,  entitled,  an  act  to  confirm  certain 
claims  to  lots  in  the  village  of  Peoria,  in  the  State  of  Illinois.  C.  Ballance." 

It  was  agreed  by  the  parties  that  the  acts  of  Congress  afore- 
said, and  the  report  of  Edward  Covvles,  need  not  be  copied  into 
the  record,  but  that  the  same  might  be  read  upon  trial  in  Supreme 
Court  with  likejeffect  as  if  copied  at  large  into  record  ;  that  a 
judgment  pro  fWrma  might  be  entered  in  favor  of  defendants,  to 
be  considered  as  though  entered  upon  a  special  verdict ;  that 
defendants  would  enter  their  appearance  to  this  cause  in  Supreme 
Court,  without  further  or  other  notice,  upon  plaintiff  filing  a 
copy  of  record  in  said  court — cause  to  proceed  to  trial  in  same 
manner  as  though  a  writ  of  error,  or  appeal,  had  been  taken  and 
prosecuted ;  that  the  plats  and  surveys  of  said  French  claims, 
numbered  four  and  five,  as  part  of  plaintiff's  evidence,  and  the 
plat  and  survey  of  Ballance's  addition  to  Peoria,  need  not  be 
copied  into  the  record,  but  the  same,  if  duly  certified,  may  be 
filed  or  used  as  part  of  the  record  in  Supreme  Court. 

The  court,  on  the  hearing,  gave  judgment  pro  forma  in  favor  of 
defendants,  to  which  ruling  plaintiff  then  and  there  excepted, 
and  court  signed  and  sealed  bill  of  exceptions. 

'Errors  assigned : — 

1st.     That  court  erred  in  finding  for  defendants. 

2nd.  Court  erred  in  rendering  judgment  against  plaintiff, 
when,  by  law,  the  finding  of  said  court  should  have  been  for 
plaintiff,  and  the  judgment  of  court  for  plaintiff,  upon  such  finding. 

Williams,  Grimshaw  &  Williams,  for  Appellant. 

-€.  Ballance,  for  Appellees. 
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Caton,  0.  J.  That  the  patent  to  Ballance  was  a  sufficient 
title  to  satisfy  the  requirement  of  the  statute  of  limitations  of 
1835,  we  have  already  decided  in  the  case  of  Lender  v.  Kidder, 
ante,  p.  49,  and  the  only  remaining  question  is,  whether  the  de- 
fendant had  the  possession  required  by  the  statute  under  this 
title.  The  patent  is  for  the  South- West  fractional  quarter  of 
Section  nine,  in  Town  eight  North,  of  Range  eight  East  of  the 
third  meridian,  and  was  issued  in  January,  1838.  As  early  as 
1832,  Ballance  made  a  claim  to  this  fraction,  and  commenced 
making  improvements,  but  resided  on  an  adjoining  quarter  most 
of  the  time  till  1844,  when  he  moved  into  a  new  house  he  had 
built  on  the  fraction.  In  the  meantime  he  had  laid  out  the 
fraction  into  town  lots,  and  leased  the  one  in  question  to  Cole, 
who  has,  by  himself  or  sub-tenants,  occupied  the  premises,  under 
that  lease,  as  tenants  of  Ballance,  ever  since.  Did  Ballance 
occupy  the  premises,  described  in  the  patent,  since  1844,  by 
actual  residence  thereon  ?  The  fact  simply  is  that  he  did,  but  he 
did  not  reside  upon  every  square  yard  of  the  premises,  nor  upon 
the  particular  lot.  Nor  was  it  necessary.  He  resided  upon  the 
legal  subdivision  described  in  his  patent,  the  evidence  of  his  title, 
and  possessed  and  occupied  it  by  himself  and  tenants.  We 
think  the  laying  out  the  land  into  town  lots  did  not  deprive  him 
of  the  benefit  of  the  statute  of  limitations  of  1835,  as  to  all  the 
fractional  quarter  except  the  particular  lot  on  which  his  house 
stood.  He  had  a  right  to  divide  it  into  as  many  lots,  or  por- 
tions, or  divisions,  as  he  pleased,  and  put  a  separate  tenant  on 
each,  and  their  occupancy  would  be  his  possession,  and  the  law 
only  required  him  to  possess  and  reside  upon  the  premises 
claimed  by  his  title  papers,  but  the  law  does  not  say  upon  what 
portion  he  should  reside,  and  above  all,  it  does  not  declare  that 
he  should  reside  upon  every  portion  of  it.  We  entertain  no 
doubt  that  the  possession  of,  and  residence  upon,  this  fractional 
quarter  section,  were  sufficient  to  satisfy  the  requirements  of  the 
statute,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


Herman  Baldwin,  Plaintiff  in  Error,  v.  The  American 
Express  Company,  Defendant  in  Error. 

ERROR'  TO  COOK. 

Where  it  is  the  custom  of  an  Express  Company  to  enter  all  packages  before  de 
livery,  on  a  delivery  book,  and  upon  which  a  receipt  is  taken  upon  the  delivery 
if  no  such  entry  has  been  made  upon  the  delivery  book,  it  will  not  be  presumed 
that  the  company  has  performed  its  duty. 
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An  Express  Company  promises  to  deliver  in  person  ;  and  unless  this  duty  is  per- 
formed, it  will  be  held  liable.     Such  companies  are  common  carriers. 

At  places  where  the  business  of  an  Express  Company  is  not  sufficient  to  justify 
the  keeping  of  a  messenger,  it  may  be  discharged  of  liability  for  non-delivery  in 
person,  if  prompt  notice  is  given  the  consignee  of  the  arrival  of  a  package. 

This  was  an  action  of  assumpsit  brought  at  the  April  term  of 
the  Cook  county  Circuit  Court  by  the  plaintiff  in  error,  to  re- 
cover the  value  of  a  package  of  money  which  the  defendant,  as 
a  common  carrier,  undertook  to  convey  from  Chicago,  Illinois, 
to  Madison,  Wisconsin,  and  there  to  be  delivered  to  D.  J. 
Baldwin,  or  his  authorized  agents,  and  which  undertaking  the 
said  defendant  failed  to  perform. 

The  plaintiff,  by  his  declaration,  alleges,  in  substance,  that  on 
the  6th  day  of  September,  1857,  the  said  defendant  was  a 
common  carrier  of  goods  and  money  for  hire  ;  and  as  such  com- 
mon carrier,  the  plaintiff,  Baldwin,  at  defendant's  request,  caused 
to  be  delivered  to  said  defendant,  at  Chicago,  a  package  of  bank 
bills,  of  the  value  of  one  thousand  dollars,  belonging  to  the 
said  plaintiff,  which  said  package  the  said  defendant  then  and 
there  undertook  and  promised  the  plaintiff,  and  became  bound 
by  law,  to  take  care  of  and  safely  and  securely  to  carry  and 
convey,  from  Chicago,  Illinois,  to  Madison,  Wisconsin,  and  there 
to  deliver  the  same  safely  and  securely  to  David  J.  Baldwin,  or 
his  duly  authorized  agent  or  agents,  for  a  reward.  Yet  the  said 
defendant  did  not  take  care  of  said  goods,  nor  safely  and  se- 
curely carry  or  convey,  and  deliver  the  same  as  aforesaid ;  but 
so  negligently  conducted,  and  so  misbehaved,  in  regard  to  said 
package,  that  the  same  became  and  was  wholly  lost  to  the 
plaintiff. 

The  defendant  filed  a  plea  of  general  issue. 

At  the  April  term,  1857,  of  the  Circuit  Court,  this  cause 
coming  on  to  be  heard,  by  agreement  of  parties,  was  submitted 
to  the  court  for  trial,  Manniere,  Judge,  presiding. 

The  court,  after  hearing  the  evidence,  and  the  arguments  of 
counsel,  found  the  issues  for  the  defendant,  and  rendered  judg- 
ment against  the  plaintiff  for  costs,  whereupon  the  plaintiff 
entered  a  motion  for  a  new  trial,  which  was  overruled. 

The  plaintiff  also  entered  a  motion  in  arrest  of  judgment, 
which  was  overruled  by  the  court,  and  a  final  judgment 
rendered. 

The  bill  of  exceptions  shows  that  the  parties,  plaintiff  and 
defendant,  at  the  trial,  stipulated :  That  the  package  of  money 
in  question,  of  the  value  of  one  thousand  dollars,  as  specified  in 
the  said  plaintiff's  declaration,  was  received  by  the  defendant, 
at  Chicago,  on  the  6th  day  of  September,  1857,  to  be  delivered 
to  David  J.  Baldwin,  or  his  authorized   agents,  at  Madison, 
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Wisconsin.  That  the  defendant  was  a  common  carrier  of  goods 
and  money.  That  said  package  was  never  received  by  said 
David  J.  Baldwin,  or  his  agents  ;  and  that  the  said  package  was 
the  property  of  the  said  plaintiff. 

The  defendant  then  read  in  evidence  the  following  order : 

"H.  A.  Douglas,  Ag't  Am'n  Ex.  Co.,  please  deliver  to  C.  T.  Flowers,  or  Dane 
County  Bank,  any  pkgs.  that  may  come  to  your  office  for  me.  Baraboo,  Wis., 
Aug.  8th,  1857.  D.  J.  Baldwin." 

The  defendant  then  read  the  deposition  of  one  Henry  A. 
Douglas,  which  was,  in  substance,  that  he  resided  in  the  city  of 
Madison,  Wisconsin.  In  the  month  of  September,  1857,  he  was 
the  agent,  at  said  city,  of  defendant,  and  acted  as  such,  contin- 
ually, up  to  the  18th  day  of  March,  1858.  On  the  8th  of  Sep- 
tember last,  a  package  was  received  at  the  office  of  the  defendant, 
marked  "  D.  J.  Baldwin,  Baraboo,  $1,000."  The  cars  on  which 
the  express  matter  of  that  day  came,  arrived  at  Madison  at  about 
4J  o'clock  in  the  afternoon,  and  the  express  matter  of  that  day 
came  to  the  office  at  5  o'clock,  p.  m.,  or  a  little  before.  Packages 
that  I  knew  could  be  delivered,  were  entered  on  the  delivery 
book.  This  particular  package  of  which  I  have  been  speaking 
was  not  entered  on  the  delivery  book.  At  the  time  I  was 
checking  in  the  run,  the  clerk  from  the  Dane  County  Bank  was 
in  the  office  of  American  Express  Company,  as  he  usually  was, 
for  packages  for  the  Dane  County  Bank.  I  said  to  the  clerk : 
Here  is  a  package  for  D.  J.  Baldwin  ;  will  you  take  it?  He 
said,  I  will  go  to  the  bank  and  ask  them.  He  went  out  of  the 
express  office  at  the  front  door,  and  came  to  answer  me  at  the 
hall  door,  and  put  his  head  in,  and  says :  "  Let  Flowers  have  it." 
Some  time  after  that,  Mr.  Flowers'  clerk,  Mr.  Willis,  came  in. 
I  told  him  there  was  a  package  for  D.  J.  Baldwin,  and  asked  him 
if  he  would  take  it.  He  told  me  that  Flowers  was  away,  and 
that  he  had  not  the  key  to  the  safe,  and  that  I  should  have  to 
keep  the  package  till  morning.  I  understood  from  him  that 
he  would  not  take  it ;  that  I  should  have  to  keep  it.  After  he 
went  out,  I  put  the  package  into  the  safe,  if  I  had  not  done  so 
before.  We  always  take  receipts  on  the  delivery  of  packages. 
I  think  I  had  delivered  packages,  addressed  to  Baldwin,  to 
Flowers.  Mr.  Treadway,  the  clerk  of  the  Dane  County  Bank, 
spoken  of,  was  in  the  habit  of  receiving  packages  addressed  to 
the  bank,  more  frequently  than  any  other  person.  And  he  also 
received  packages  for  Baldwin,  and  gave  receipts  for  packages. 

The  defendant  below,  further  to  maintain  the  issue  on  his 
part,  offered  the  deposition  of  Frederick  Memhard,  who  testi- 
fied as  follows : 

My  business  was  delivering  goods  for  the  American  Express 
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Company  in  September  last.  Express  matter  was  then  brought 
to  Madison  on  the  cars,  which  arrived  at  the  depot  at  Madison 
at  5i  o'clock  in  the  afternoon.  I  recollect  that  on  the  8th 
of  September  last,  a  package  was  received  at  the  office  of  the 
American  Express  Company,  addressed  to  D.  J.  Baldwin,  of 
Baraboo.  I  did  not  see  the  package,  but  Mr.  Douglas  then 
told  me  he  had  a  package  for  Mr.  Baldwin.  Mr.  Douglas  told 
me  to  go  to  Mr.  Flowers,  and  tell  him  that  he  wanted  Flowers 
to  receive  the  package.  On  my  route  delivering  packages,  I 
went  to  Mr.  Flowers'  store,  and  Mr.  Flowers  was  not  in.  His 
clerk,  Mr.  Fred.  Willis,  was  there.  I  told  him  there  was  a 
package  of  money  at  the  American  Express  Office,  for  Mr. 
Baldwin,  of  Baraboo.  He  said  Mr.  Flowers  was  not  at  home. 
He  then  said,  I  will  go  up  and  see  about  it. 

The  remainder  of  the  testimony  is  stated,  substantially,  in  the 
opinion. 

Jenkins  &  Blanchard,  for  Plaintiff  in  Error. 

Scates,  McAllister  &  Jewett,  for  Defendant  in  Error. 

Breese,  J.  The  question  in  this  case  is,  was  there  sufficient 
evidence  of  a  delivery  of  this  package,  or  of  an  offer  to  deliver, 
as  will  discharge  the  liability  of  the  express  company  as  a  com- 
mon carrier,  or  change  it  into  the  liability  of  a  depository  simply. 

There  is  no  count  in  the  declaration  against  the  defendant, 
charging  any  other  contract  with  it  than  that  as  a  common  carrier, 
and  consequently,  all  evidence  in  relation  to  the  security  of  the 
safe,  or  the  absence  of  a  night  watch,  is  out  of  the  question. 
The  defendant  can  only  be  liable  as  a  common  carrier,  and  in 
no  other  character  on  this  declaration.  We  do  not  consider 
there  is  any  offer  to  deliver  this  package  either  to  the  officers 
of  the  Dane  County  Bank  or  to  Flowers,  or  to  any  one  in  his 
employment  authorized  to  receive  it,  proved. 

The  testimony  of  Douglas,  the  agent  of  the  express  company, 
taken  in  connection  with  that  of  Memhard,  the  messenger,  of 
Treadway,  one  of  the  employees  of  the  bank,  and  of  Brown,  the 
cashier  of  the  bank,  and  of  Willis,  the  clerk  of  Flowers,  all  go 
to  show  that  the  package  was  not  ever  tendered  by  Douglas,  to 
either  of  them,  and  he  shows  most  clearly  that  the  package  was 
at  no  time  ready  for  delivery,  either  to  the  bank  or  to  Flowers, 
for  he  says  it  was  the  custom  at  the  express  office  to  enter  the 
packages  received  in  a  delivery  book,  which  is  also  the  receipt 
book,  and  by  which  book  they  deliver  to  consignees,  who  sign 
a  receipt  in  this  delivery  book.  Now  this  package  was  never 
entered  on  this  book,  and  of  course  was  not  ready  for  delivery 
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The  bank  had  no  opportunity  to  refuse  to  receive  the  package, 
for  it  was  not  offered  to  any  officer  of  the  bank.  One  or  more 
of  them  was  informed  there  was  such  a  package  there  for 
Baldwin,  but  though  the  bank  office  was  not  five  steps  distant, 
and  in  the  same  building  with  the  express  office,  the  express 
agent  did  not  take  it  to  the  bank,  and  there  offer  to  deliver  it. 
It  was  not  offered  to  Flowers,  or  his  clerk,  at  his  place  of  busi- 
ness. The  clerk  was  merely  told  by  the  messenger,  when 
making  his  rounds,  there  was  a  package  for  Baldwin  at  the 
office,  and  the  clerk  said  he  would  "  go  round  and  see  about 
it."  When  at  the  office,  the  package  was  not  offered  to  him, 
and  if  it  had  been,  he  would  not  have  been  authorized  to  receive 
it  at  the  office,  it  not  having  been  entered  on  the  delivery  book, 
and  the  custom  of  the  express  company  being  shown  to  be,  at 
Madison,  to  deliver  by  that  book  to  the  consignees  in  person,  or 
to  their  authorized  agent,  at  their  place  of  business.  An  offer 
to  deliver  at  the  express  office,  if  that  was  proved,  under  such 
circumstances,  amounted  to  nothing. 

Mr.  Fargo,  the  general  agent  of  this  company,  says,  "  we 
deliver  goods  actually  to  the  person,  or  by  notice,"  by  which 
we  would  understand,  that  at  important  towns  on  their  routes, 
and  at  the  termination  of  their  routes  at  important  towns,  they 
deliver  personally  ;  at  way-stations  by  notice,  and  by  depositing 
the  goods  or  packages  in  a  safe  receptacle,  if  that  be  the  known 
custom  of  the  company.  Such  a  custom  may  be  reasonable,  and 
therefore  legal,  and  if  well  established,  parties  will  be  presumed 
as  having  contracted  with  reference  to  it ;  but  at  small  stations, 
where  the  business  will  not  justify  them  in  keeping  a  special 
delivery  agent,  prompt  notice  should  be  given  to  the  consignee, 
in  order  to  discharge  them  from  the  strict  liability  of  common 
carriers.  Mr.  Van  Vleet,  the  check  clerk  in  the  United  States 
express  office,  says  that  "  the  general  method  of  conducting 
an  express  business  is  to  take  receipts  in  a  receipt  book,  which 
is  called  the  delivery  book."  This  was  the  custom,  as  proved 
by  Douglas,  of  the  defendants,  at  Madison. 

The  cases  cited  by  defendant's  counsel,  of  vessels  and  rail- 
road companies  delivering  goods  at  their  landings  or  depots 
with  or  without  notice,  cannot  meet  such  a  case  as  this,  where 
the  undertaking  is  to  deliver  in  person. 

It  is  the  settled  doctrine  of  England  and  of  this  country,  that 
there  must  be  an  actual  delivery  to  the  proper  person,  at  his 
residence  or  place  of  business,  and  in  no  other  way  can  he  dis- 
charge himself  of  his  responsibility  as  a  common  carrier,  except 
by  proving  that  he  has  performed  such  engagement,  or  has  been 
excused  from  the  performance  of  it,  or  been  prevented  by  the 
act  of  God  or  a  public  enemy. 


202  OTTAWA, 


Johnson  v.  Joliet  and  Chicago  Railroad  Company. 


Stephenson  v.  Hart,  4  Bing.  476  ;  Garnett  v.  Willan,  5  Barn. 
&  Aid.  53  ;  Duff  v.  Budd,  3  Brod.  &  Bing.  177  ;  Hyde  v. 
The  Navigation  Company,  from  the  Trent  to  the  Mersey,  5  T.  R. 
389 ;  2  Kent.  Com.  604 ;  Gibson  v.  CWrer,  17  Wend.  305  ; 
Eagle  v.  White,  6  Wharton,  505 ;  Moore  v.  Sheindine,  2  Har. 
&  McHen.  453  ;  Chickering  v.  Forolm,  4  Mass.  453  ;  Young  v. 
Smith,  3  Dana,  92. 

It  is  necessary,  in  order  to  give  one  security  to  property,  this 
rigid  rule  should  obtain,  and  it  has  for  years  been  enforced 
against  common  carriers.  They  are  considered  as  insurers,  and 
are  under  that  responsibility ;  and  to  prevent  litigation,  and 
avoid  the  necessity  of  going  into  the  examination  of  matters 
difficult  to  be  unravelled,  the  law,  very  justly,  in  case  of  loss, 
presumes  against  them.  The  rule  being  so  rigorous,  they  are 
entitled  to  demand,  and  do  demand,  a  compensation  for  their 
services  in  full  proportion,  at  least,  to  the  risks  incurred.  The 
company  in  this  case,  have  shown  no  excuse  for  the  non-delivery 
of  the  package.  The  facts  and  the  law  are  against  them.  We 
have  not  the  opportunity  to  examine  the  case  of  Marshal  et  al. 
v.  Henry  Wells  et  al.,  in  6  Wisconsin,  referred  to  by  defendant's 
counsel,  in  which  this  company  prevailed,  as  is  said,  upon  the 
same  state  of  facts  upon  which  we  have  adjudicated.  We  are 
inclined  to  think  there  must  have  been  some  circumstance 
in  that  case  not  found  in  this,  which  determined  the  recovery. 
It  may  be  the  proof  in  that  case  showed  the  entry  of  the  pack- 
age on  the  delivery  book,  and  an  offer  at  the  bank  perhaps,  after 
bank  hours,  and  a  refusal  to  receive  it  on  that  account,  or  some 
other  controlling  fact  not  appearing  in  this  record. 

If  not  so,  then  we  can  only  say,  we  differ  from  the  Supreme 
Court  of  Wisconsin,  in  our  view  of  the  law  upon  the  facts 
presented. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause 
remanded. 

Judgment  reversed. 


James  A.  Johnson,  Plaintiff  in  Error,  v.  The  Joliet  and 
Chicago  Railroad  Company,  Defendant  in  Error. 

ERROR  TO  COOK  COUNTY  COURT  OF  COMMON  PLEAS. 

The  right  of  eminent  domain,  by  which  private  property  may  be  taken  for  public 
use,  is  a  sovereign  power,  and  may  be  exercised  ad  libitum,  by  the  legislature,  if 
just  compensation  is  made  the  owner. 

Unless  the  act  authorizing  a  condemnation  of  property  for  the  right  of  way,  so 
directs,  a  notice  of  the  intention  to  condemn  need  not  be  given. 
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Special  acts  of  incorporation  for  constructing  railroads  will  be  valid,  notwithstand- 
ing the  constitutional  provision,  requiring  general  laws  for  such  purposes  ;  with- 
out any  recital  by  way  of  preamble,  that  the  object  could  not  be  accomplished 
by  general  law. 

It  is  not  necessary  that  a  jury  shall  be  called,  to  aid  in  condemnations  for  right  of 
way. 

If  the  condemnation  price  is  paid,  (when  the  statute  does  not  otherwise  direct,) 
when  demanded  by  suit,  or  otherwise,  the  parties  entering  upon  the  right  of  way 
will  not  be  trespassers  ab  initio. 

The  points  raised,  as  well  as  the  pleadings  in  this  case,  are 
very  fully  stated  and  discussed  in  the  opinion  of  the  court. 

This  cause  was  heard  by  J.  M.  Wilson,  Judge,  at  November 
special  term,  1858,  of  the  Common  Pleas  Court. 

B.  S.  Morris,  for  Plaintiff  in  Error. 

Beckwith,  Merrick  &  Cassin,  for  Defendant  in  Error. 

Breese,  J.  The  right  of  eminent  domain,  by  which  private 
property  may  be  taken  for  public  use,  is  an  inherent  sovereign 
power,  and  can  be  exercised  ad  libitum,  by  making  just  com- 
pensation to  the  owner.  Section  eleven,  of  Article  thirteen,  of 
our  constitution,  provides  that  "  No  person  shall,  for  the  same 
offense,  be  twice  put  in  jeopardy  of  his  life  or  limb  ;  nor  shall 
any  man's  property  be  taken  and  applied  to  public  use  without 
the  consent  of  his  representatives  in  the  General  Assembly,  nor 
without  just  compensation  being  made  to  him."  (Scates'  Comp. 
73.)  With  this  limitation,  the  manner  in  which  it  shall  be  ex- 
ercised is  in  the  discretion  of  the  legislature,  so  that  it  is 
invoked  for  public  uses  and  purposes,  and  only  when  required 
by  the  public  necessity. 

The  General  Assembly  of  this  State,  having  determined  that  a 
railroad  from  Joliet  to  Chicago,  on  a  certain  specified  route,  was 
a  work  of  public  necessity,  on  the  15th  of  February,  1855,  in- 
corporated a  company,  and  gave  them  power  to  locate,  make, 
construct,  and  finally  complete  and  operate  a  railroad  from  the 
depot  of  the  Chicago  and  Mississippi  Railroad  Company,  at 
Joliet,  in  Will  county,  to  the  city  of  Chicago,  in  Cook  county ; 
that  said  act  provided  that  it  should  be  lawful  for  said  company 
to  enter  upon,  and  take  possession  of,  and  use,  all  such  lands 
and  real  estate  as  might  be  necessary  for  the  construction  and 
maintenance  of  said  railroad,  provided  the  same  should  be  paid 
for  by  the  said  company  in  damages,  if  any  be  sustained  by  the 
owner  or  owners  thereof;  and  that  all  lands  taken  and  entered 
upon  for  the  use  of  said  corporation,  not  donated  to  said  com- 
pany, should  be  paid  for,  by  said  corporation,  at  such  prices  as 
might  be  mutually  agreed  upon  by  said  corporation,  and  the 
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owner  or  owners  of  such  lands  ;  and  in  case  of  disagreement, 
that  the  price  should  be  fixed,  estimated  and  recovered  in  the 
manner  provided  for  taking  lands  for  the  construction  of  public 
roads  and  canals,  and  other  public  works,  as  prescribed  by  the 
act  concerning  right  of  way,  approved  March  3rd,  1845.  That 
by  section  12  of  said  act,  it  was  further  provided,  "  that  when 
the  lands  of  any  femme  covert,  person  under  age,  non  compos 
mentis,  or  out  of  this  State,  shall  be  taken  in  the  construction  of 
said  railroad,  as  is  provided  by  this  act,  the  said  corporation 
shall  pay  the  amount  that  shall  be  awarded  as  due  to  the  said 
last  mentioned  owners,  respectively,  whenever  the  same  shall  be 
lawfully  demanded,  together  with  six  per  cent,  per  annum. 
That  to  ascertain  the  amount  to  be  paid  to  the  persons  named  in 
this  section,  for  land  taken  for  the  use  of  said  corporation,  it 
shall  be  the  duty  of  the  governor  of  the  State,  upon  notice  given 
to  him  by  the  said  corporation,  to  appoint  three  commissioners, 
to  be  persons  not  interested  in  the  matter  to  be  determined  by 
them,  to  determine  the  damages  which  the  owner  or  owners  of 
the  land  or  real  estate  so  entered  upon  by  said  corporation,  has 
or  have  sustained  by  the  occupation  of  the  same,  and  it  shall 
be  the  duty  of  said  commissioners,  or  a  majority  of  them,  to  de- 
liver to  said  corporation  a  written  statement  of  the  award  or 
awards  they  shall  make,  with  a  description  of  the  land  or  real 
estate  appraised,  to  be  recorded,  by  said  corporation,  in  the 
clerk's  office  of  the  county  in  which  the  land  or  real  estate  so  ap- 
praised shall  be,  and  then  the  said  corporation  shall  be  deemed  to 
be  seized  and  possessed  of  the  fee  simple  of  all  such  lands  or  real 
estate  as  shall  have  been  appraised  by  the  said  commissioners." 

It  is  under  this  act  the  plaintiff's  land  was  entered  upon,  and 
sixty  feet  in  width  of  the  same,  condemned  for  the  track  of  the 
road,  which  the  defendants  actually  took  into  their  possession, 
and  were  using  as  part  of  their  road. 

In  June,  1858,  the  plaintiff  brought  an  action  of  trespass 
quare  clausum  /regit  against  them,  to  which  the  defendants 
plead  this  act  of  the  General  Assembly,  and  further  pleaded — 
That  at  the  time  of  committing  the  several  trespasses  com- 
plained of,  the  plaintiff  was  not  a  resident  of  this  State,  and 
that  the  defendant  having  organized  under  said  act  of  the  legisla- 
ture, entered  upon  the  construction  of  said  railroad,  and  by  a 
petition  to  the  governor  of  this  State  obtained  the  appointment 
of  three  disinterested  persons,  to  wit,  on  the  6th  day  of  No- 
vember, 1857,  to  condemn  the  said  piece  of  land  of  the  said 
plaintiff  in  the  said  declaration  described,  and  determine  the 
said  plaintiff's  damages  in  the  premises.  That  said  commis- 
sioners, to  wit,  Charles  B.  Farwell,  Alexander  Wolcott  and 
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Eli  S.  Prescott,  did,  to  wit,  on  the  11th  day  of  November,  1857, 
under  and  by  virtue  of  said  appointment,  proceed  to  condemn 
said  piece  or  parcel  of  land,  to  wit,  sixty  feet  in  width,  that  is, 
thirty  feet  on  each  side  of  the  centre  line  of  said  railroad  as 
located  and  established  across  said  lot  six,  the  premises  described 
in  the  declaration,  and  assess  the  damages  of  said  plaintiff  there- 
for, did  condemn  the  same  and  assess  the  damages  therefor  at 
the  sum  of  one  dollar,  which  said  sum  defendant  was,  at  the 
date  of  said  assessment,  and,  since  that  time,  always  has  been, 
ready,  willing  and  able  to  pay  to  said  plaintiff  whenever  the 
same  should  be  demanded,  and  which  said  sum,  with  interest 
thereon,  to  wit,  the  sum  of  two  dollars,  the  defendant  now 
brings  into  court  and  deposits  the  same  for  the  said  plaintiff. 
That  said  appraisers  having  delivered  a  copy  of  their  award  in 
the  premises  to  defendant,  with  a  description  of  the  land 
appraised,  defendant  caused  the  same  to  be  recorded  in  the 
clerk's  office  of  Cook  county,  where  said  piece  or  parcel  of  land 
is  situated,  to  wit,  on  the  29th  day  of  June,  1858.  That  said 
defendant  entered  the  close  of  the  said  plaintiff  for  the  purpose 
of  causing  such  examinations  and  survev  to  be  made  as  mia;ht 
be  necessary  to  ascertain  and  determine  the  most  advantageous 
route  for  the  line  whereon  to  construct  said  road,  and  for  the 
purpose  of  taking  possession  of  and  using  so  much  of  the  said 
piece  or  parcel  of  land  as  might  be  necessary  for  the  construc- 
tion and  maintenance  of  its  said  railroad  and  the  accommoda- 
dations  requisite  and  appertaining  thereto,  and  did  then  and 
there  take  possession  of  so  much  thereof  as  was  indispensable 
for  the  purpose  aforesaid,  to  wit,  sixty  feet  in  width — that  is, 
thirty  feet  on  each  side  of  said  railroad,  as  located  and  estab- 
lished across  said  block  six,  the  premises  in  the  declaration 
described,  and  did  proceed  to  construct  its  said  road,  and  lay 
the  track  thereof  across  and  upon  said  piece  or  parcel  of  land, 
and  from  thence  hitherto  hath  continued  to  keep  and  maintain 
its  said  road  thereon,  and  to  run  and  cause  to  be  run  over  the 
same,  at  divers  times,  its  engines,  cars,  etc. 

To  this  plea  the  plaintiff  filed  a  general  demurrer. 

The  court  overruled  the  demurrer,  and  the  judgment  of  the 
court,  in  so  doing,  is  the  error  assigned  on  the  record. 

The  plaintiff  contends  that  the  plea  is  bad,  and  offers  no 
defense  to  the  action,  and  because  the  act  to  which  it  refers  and 
is  made  the  ground  of  defense,  is  in  conflict  with  the  constitution 
of  this  State,  and  therefore  void. 

It  is  said  the  plea  is  bad  and  offers  no  defense  because  it  does 
not  aver  notice  to  the  plaintiff  of  the  intended  proceeding  to 
condemn  the  land,  nor  that  the  commissioners  were  sworn,  nor 
was  their  award  filed  in  time,  nor  is  it  specific. 
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Reference  is  made,  in  support  of  these  objections,  to  the  act  of 
1852,(Scates'  Comp.  481.)  It  will  be  seen  this  act  has  no  rela- 
tion whatever  to  the  case  before  us.  The  proceeding  to  condemn 
the  land  was  by  the  mode  specially  pointed  out  in  the  charter 
itself,  and  no  notice  is  required  to  be  given,  either  actual  or 
constructive,  to  persons  out  of  the  State.  Nor  has  the  act  of 
1845,  (ib.  479,)  any  application,  for  the  same  reason. 

The  12th  section  of  the  charter  under  which  the  commis- 
sioners acted,  required  neither  notice  to  the  owner  nor  that 
they  should  be  sworn,  nor  indicates  a  day  or  time  at  or  within 
which  their  report  should  be  filed,  or  that  it  should  describe 
minutely  by  metes  and  bounds,  courses  and  distances,  or  with 
any  particularity,  the  quantity  taken  for  the  road  way.  The  reason 
why  that  section  of  the  statute  did  not  require  notice,  evidently 
is,  because  it  applied  only  to  cases  where  notices  could  not  be 
given,  or  would  be  useless. 

The  law,  then,  to  protect  the  interests  of  such  persons,  vested 
the  appointment  of  commissioners  in  the  highest  officer  of  the 
government,  evidently  on  the  assumption  that  he  would  be 
especially  watchful  of  the  interests  of  the  absent  owners. 

It  is  said  in  some  cases,  Chase  v.  Hathaway,  14  Mass.  222, 
and  by  this  court  in  Eddy  v.  The  People,  15  111.  R.  386,  that 
although  a  statute  does  not  require  notice,  yet  notice  must  be 
given,  and  that  no  proceeding  ought  to  be  sustained  against 
a  man  unless  he  has  some  notice  of  it.  And  in  15  Wend.  374, 
it  is  said  that  private  property  cannot  be  taken  without  notice 
to  the  owner,  yet  that  the  legislature  may  prescribe  the  form 
and  mode  of  notice.  But  it  may  be  asked,  how  can  a  court 
prescribe  a  notice,  its  form  and  mode  of  service,  in  such  cases  ? 
Should  a  court  require  notice,  what  other  notice  known  to  the 
common  law  is  there  than  personal  notice  ?  Constructive  notice 
by  publication,  is  the  creature  of  the  statute,  and  courts  cannot 
make  law.  Had  the  legislature  in  this  case  prescribed  the 
ordinary  notice,  by  posting  or  publishing  in  a  newspaper,  which 
the  owner  might  never  see,  it  will  be  perceived  that  his  condition 
would  be  precisely  as  it  is  now,  in  case  he  should  show  he  did 
not  receive  actual  notice  ;  and  though  such  constructive  notice,  in 
a  great  majority  of  cases,  would  not  reach  a  non-resident,  yet 
all  will  admit  he  would  be  bound  by  it.  Having  power,  then, 
by  the  common  law  to  require  notice,  and  no  other  than  personal 
notice  coming  up  to  its  requirements,  the  object  and  purposes  of 
the  law  would  be  defeated  in  every  case  where  the  owner  was 
non-resident — he  living  in  India  or  Greenland.  The  legislature 
deemed  it  safe  to  repose  the  power  to  appoint  commissioners 
where  it  was  confided,  having  a  due  regard  to  the  interests  of 
non-resident  proprietors.      We   cannot  understand   by  what 
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authority  courts  shall  say,  in  cases  of  this  kind,  where  the  State 
is  exercising  its  right  of  eminent  domain,  and  notice  cannot  be 
given,  notice  shall  be  given,  when  the  law  does  not  say  so,  or 
how  they  can  require  any  other  than  personal  notice,  if  they  go 
to  legislating  and  require  notice.     The  thing  is  impracticable. 

Another  point  made  by  the  plaintiff  is,  that  the  charter  is 
in  violation  of  that  clause  of  the  constitution  which  declares 
that  "  corporations  not  possessing  banking  powers  or  privileges, 
may  be  formed  under  general  laws,  but  shall  not  be  created  by 
special  acts,  except  for  municipal  purposes  and  in  cases  where, 
in  the  judgment  of  the  General  Assembly,  the  objects  of  the  cor- 
poration cannot  be  attained  under  general  laws."  Art.  10,  Sec. 
1,  (Scates'  Comp.  71.) 

It  is  too  late  now  to  make  this  objection,  since,  by  the  action 
of  the  General  Assembly  under  this  clause,  special  acts  have 
been  so  long  the  order  of  the  day,  and  the  ruling  passion  with 
every  legislature  which  has  convened  under  the  constitution, 
until  their  acts  of  this  description  fill  a  huge  and  misshapen 
volume,  and  important  and  valuable  rights  claimed  under  them. 
The  clause  has  been  wholly  disregarded,  and  it  would  now  pro- 
duce far-spread  ruin,  to  declare  such  acts  unconstitutional  and 
void.  It  is  now  safer,  and  more  just  to  all  parties,  to  declare, 
that  it  must  be  understood  that  in  the  opinion  of  the  General 
Assembly,  at  the  time  of  passing  the  special  act,  its  objects  could 
not  be  attained  under  the  general  law,  and  this,  without  any 
recital  by  way  of  preamble,  as  in  the  act  to  incorporate  the 
Central  Railroad  Company.  That  preamble  was  placed  there 
by  the  writer  of  this  opinion,  and  a  strict  compliance  with  this 
clause  of  the  constitution  would  have  rendered  it  necessary  in 
every  subsequent  act.  But  the  legislature,  in  their  wisdom,  have 
thought  differently,  and  have  acted  differently,  until  now  our  spe- 
cial legislation  and  its  mischiefs  are  beyond  recovery  or  remedy. 

Another  point  is  made,  that  this  twelfth  section,  set  out  in  the 
special  plea,  is  in  conflict  with  that  clause  of  the  sixth  section 
of  article  thirteen  of  the  constitution,  which  declares  that  "  the 
right  of  trial  by  jury  shall  remain  inviolate,  and  shall  extend  to 
all  cases  at  law,  without  regard  to  the  amount  in  controversy." 
(Scates'  Comp.  73.) 

This  has  reference  only,  and  is  so  understood  by  all  jurists,  to 
suits  or  actions  for  the  recovery  of  money  in  actions  ex  con- 
tractu or  ex  delicto.  It  never  has  been  considered  by  any  court, 
as  extending  to  the  process  in  the  exercise  of  the  right  of  emi- 
nent domain,  nor  in  cases  of  that  description,  nor  in  cases  in 
chancery,  and  other  cases  which  might  be  mentioned.  Highways 
are  laid  out  by  the  public,  over  private  property,  streets  laid  out 
and  widened  in  cities,  through  the  instrumentality  of  commission- 
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ers  appointed  to  assess  damages,  and  no  question  has  ever  been 
made  of  their  legality.  Unmitigated  ruin  and  confusion  would 
ensue,  if  all  such  acts  were  now  to  be  ripped  up  and  made  void. 

Nor  do  we  see  any  conflict  between  that  section  and  the  eighth 
section,  article  thirteen,  of  our  constitution,  which  declares  "  that 
no  freeman  shall  be  imprisoned  or  disseized  of  his  freehold, 
liberties  or  privileges,  or  outlawed  or  exiled,  or  in  any  manner 
deprived  of  his  life,  liberty  or  property,  but  by  the  judgment  of 
his  peers,  or  the  law  of  the  land."  This  clause  does  not  apply, 
and  has  never  been  made  to  apply,  to  cases  of  this  description. 
This  is  a  case  clearly  within  the  eleventh  section  of  article 
thirteen,  which  we  have  cited  and  commented  on.  It  is  a  pro- 
ceeding in  the  exercise  of  the  right  of  eminent  domain  by  the 
State,  to  advance  the  public  necessity,  and  supply  a  want.  We 
have  no  doubt  the  legislature,  in  the  exercise  of  this  right,  can, 
without  notice  of  any  kind,  on  an  emergency  of  which  they  are 
to  judge,  take  any  man's  property  for  public  use,  by  making 
compensation,  and  prescribe  the  mode  by  which  this  compensa- 
tion shall  be  ascertained. 

The  only  real  question  in  the  case  under  this  section  is,  was 
the  compensation  made  ?  The  charter  provides  that  it  shall  be 
paid  when  demanded,  supposing,  no  doubt,  there  would  be  cases 
where  damages  might  be  assessed  by  commissioners,  that  would 
not  be  claimed.  In  the  act  of  1852,  (Scates'  Comp.  484,)  pro- 
vision is  made  for  the  payment  of  the  damages  assessed  to  non- 
residents, by  depositing  the  money  with  the  county  treasurer  of 
the  proper  county. 

Compensation  may  be  said  to  be  made,  when  it  is  so  fully  and 
amply  provided  for,  and  so  securely,  that  there  shall  be  no  pos- 
sible hazard  incurred  by  the  owner  in  obtaining  it. 

In  this  case,  the  damages,  nominal  in  amount,  were  never 
demanded,  and  on  the  institution  of  the  suit  against  the  com- 
pany, they  were  deposited  with  the  clerk  of  the  court,  with 
more  than  compound  interest,  doubly  compounded. 

Some  courts  have  held  that  the  payment  of  compensation  must 
precede  the  entry  upon  the  land,  and  that  is  the  safest  and  best 
rule,  but  it  cannot  be  said,  in  this  case,  the  defendants  are  tres- 
passers ab  initio,  when,  as  to  the  compensation  allowed,  they 
have  held  it  "  until  demanded,  and  when  demanded  by  suit,  paid 
the  money  into  court."  Some  of  the  State  constitutions  require 
that  the  compensation  allowed  shall  precede  the  enjoyment  of 
the  property.  Ours  does  not,  and  the  directions  of  the  statute 
having  been  substantially,  if  not  strictly,  pursued,  they  ought 
not  to  be  regarded  as  trespassers. 

The  judgment  of   the  County  Court  of   Common  Pleas   is 

affirmed.  T  ,  ~        , 

Judgment  affirmed. 

Walker,  J.,  dissents. 
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Eichard  K.  Swift  et  al,  Plaintiffs,  in  Error,  v.  Emeline 
Castle,  Defendant  in  Error. 

ERROR  TO  GRUNDY. 

A  chancellor  should  only  consider  such  evidence  as  is  material,  and  legal,  in  ren- 
dering a  decree ;  and  exceptions,  as  to  the  pertinency  of  evidence,  are  heard  on 
the  final  argument. 

Formal  exceptions  to  depositions,  etc.,  should  be  taken  and  determined  before  the 
hearing. 

A  bill  of  exceptions  in  equity  need  not  recite  the  rulings  of  the  chancellor,  which 
in  contemplation  of  law,  make  a  part  of  the  record;  but  should  introduce  into 
the  record  that  which  would  not  otherwise  make  a  part  of  it. 

A  married  woman  can  only  convey  her  trust  property,  (as  a  marriage  settlement,) 
in  the  manner  authorized  and  for  the  purposes  specified  in  the  deed  creating  the 
trust.  Creditors  of  the  husband  must  take  notice  of  the  existence  and  condi- 
tions of  the  trust. 

A  marriage  settlement  is  to  have  the  same  effect  and  construction,  whether  made 
by  the  wife  before  marriage,  or  by  a  third  person.     (Caton,  C.  J.) 

Where  a  particular  mode  of  appointment,  or  object,  in  a  deed  of  trust,  is  specified, 
and  negative  words  are  used,  relating  to  the  appointment  or  object,  the  nega- 
tive words  become  commandatory.     (Oaton,  C.  J.) 

The  deed  of  a  married  woman  may  be  set  aside,  if  extraordinary  and  wicked 
means  are  resorted  to,  for  the  purpose  of  coercing  an  acknowledgment  of  its 
execution.     (Caton,  C.  J.) 

This  was  a  bill  in  chancery  filed  in  the  Circuit  Court,  by 
Emeline  Castle,  by  her  next  friend,  against  plaintiff  in  error 
and  others. 

The  bill  charges  that  complainant  was  married  on  the  14th 
day  of  November,  1848,  to  Edward  H.  Castle,  (one  of  the 
defendants  below.)  That  on  the  day  before  the  marriage, 
and  in  contemplation  thereof,  there  was  executed  between  com- 
plainant and  said  Edward  H.  Castle,  and  one  Whitlock,  a  deed, 
reciting  that  marriage  was  contemplated,  and  that  complainant, 
(then  Emeline  Bennett,)  was  possessed  of  certain  real  and  per- 
sonal estate,  (set  out  in  the  deed,)  embracing  a  farm  of  about 
two  hundred  acres  ;  the  farming  utensils  and  grain  thereon  ;  the 
stock  thereon,  consisting  of  horses,  cattle,  hogs,  etc.,  and  the 
household  goods  and  silver  ware  in  the  house  on  the  farm,  all 
of  which  she  was  minded  to  convey  to  Whitlock,  "  in  trust  for 
her  own  use  and  benefit." 

And  "  in  consideration  of  the  premises,  and  of  one  dollar," 
giving,  granting,  selling  and  conveying  the  said  estate,  real  and 
personal,  by  said  Emeline,  to  said  Whitlock — 

"  To  have  and  to  hold,  said  real  and  personal  estate,  to  said 
Whitlock  forever ;  but  upon  the  special  trusts,  and  for  the  uses 
and  purposes,  and  subject  to  the  powers  and  obligations  follow- 
ing, and  none  other,  namely  : 

14 
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"  First.  That  until  the  solemnization  of  the  said  intended 
marriage,  the  said  trustee  shall  hold  the  said  estate  and  property 
to  and  for  the  sole  use  of  the  said  Emeline  Bennett,  and  shall 
pay  over  to  her,  or  empower  her  to  receive  for  her  own  use,  all 
the  rents,  income,  and  profits  arising  from,  or  out  of  said  trust 
estate. 

"  Second.  That  from  and  after  the  solemnization  of  the  said 
intended  marriage,  the  said  trustee  shall  collect  and  receive  the 
rents,  income,  and  dividends  of  the  said  trust  estates,  and 
moneys,  or  any  estates  or  property  which  may  be  substituted 
therefor,  as  is  hereinafter  provided,  so  often  and  whenever  the 
same  may  be  due  and  payable,  and  after  the  deduction  of  all 
incidental  expenses,  shall  pay  over  the  same  to  the  said  Emeline 
Bennett  upon  her  sole  and  separate  receipt,  and  free  from  the 
control  or  interference  of  any  person  whomsoever,  during  her 
coverture  with  the  party  of  the  third  part. 

"  Thirdly.  That  the  said  trustee  shall  have  power,  with  the 
approbation  or  at  the  request  of  the  said  Emeline  Bennett, 
expressed  in  writing,  to  sell  and  dispose  of  the  said  trust  estate, 
or  any  part  of  it,  and  the  proceeds  to  invest  in  other  personal 
or  in  real  estate,  or  deliver  the  same  over  to  the  said  party  of 
the  first  part,  according  to  the  written  directions  of  the  said 
Emeline  Bennett.  And  the  estate  so  purchased  shall  be  had 
and  held  by  the  trustee  for  the  same  uses  and  purposes,  and 
upon  the  same  trusts  as  are  declared  in  and  by  this  indenture 
of  and  concerning  the  property  and  estate  first  above  mentioned, 
and  may  be  sold,  and  the  proceeds  re-invested  from  time  to  time 
in  trust  in  manner  aforesaid ;  and  it  is  hereby  declared  that  the 
purchaser  of  any  estate  held  in  trust  as  aforesaid,  shall  not  be 
bound  to  see  to  the  application  of  the  said  purchase  money. 

"  Fourthly.  That  in  the  event  of  the  decease  of  the  said 
party  of  the  third  part,  living  the  said  Emeline  Bennett, 
all  the  estates  and  property  then  held  in  trust  under  this  inden- 
ture, shall  be  conveyed  and  transferred  back  to  the  said  Emeline 
Bennett,  and  the  trustee  shall  forthwith  execute  and  deliver  all 
such  deeds  and  instruments  as  shall  be  needful  and  proper  for 
that  purpose. 

"  Fifthly.  That  in  case  of  the  decease  of  the  party  of  the 
second  part,  or  of  his  resignation  of  the  said  trust,  he,  or  his 
executors  or  administrators,  shall  convey,  transfer,  and  pay  over 
the  whole  of  the  trust  estate  then  held  by  him,  to  such  person 
as  may  be  appointed  in  writing  by  the  said  party  of  the  first 
part,  to  be  the  trustee  under  this  indenture.  And  such  new 
trustee  shall  have  all  the  powers,  and  shall  hold  the  trust  estate 
subject  to  all  the  provisions  herein  set  forth  and  expressed.  And 
the  receipt  of  such  new  trustee  for  the  trust  property  shall  be  a 
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complete  acquittance  and  discharge  to  the  said  party  of  the 
second  part,  his  executors  and  administrators  ;  and  in  like  man- 
ner other  new  trustees  may  be  appointed  from  time  to  time  as 
occasion  may  require. 

"  And  the  said  Edward  H.  Castle  doth  for  himself,  his  heirs, 
executors,  administrators  and  assigns,  covenant  and  agree  to 
and  with  the  said  Thomas  Whitlock,  in  manner  following,  that 
is  to  say :  that  if  the  said  intended  marriage  shall  take  effect, 
he,  the  said  Edward  H.  Castle,  shall  and  will  permit  and  suffer 
the  said  Emeline  Bennett  to  give,  grant,  and  dispose  of  her  said 
separate  estate  as  she  shall  think  fit  in  her  lifetime,  and  to 
make  such  will,  or  other  writing  as  aforesaid,  and  thereby  to 
give,  order,  devise,  limit,  and  appoint  her  said  separate  estate 
to  any  person  or  persons,  for  any  trust,  use,  intent  or  purpose 
whatsoever ;  and  that  the  person  or  persons  to  whom  the  said 
Emeline  Bennett  shall  give  or  dispose  any  part  of  her  said  sepa- 
rate estate  by  her  will,  or  any  other  writing  that  shall  be  signed, 
sealed  and  executed  by  her  in  the  presence  of  two  or  more 
credible  witnesses  as  aforesaid,  shall,  and  lawfully  may,  peace- 
ably and  quietly  have,  hold,  use,  occupy,  possess,  and  enjoy  the 
same,  according  to  the  true  meaning  of  such  gift  and  devise  or 
appointment,  without  any  denial,  hindrance,  or  interruption  of, 
or  by  the  said  Edward  H.  Castle,  his  executors,  administrators, 
or  assigns,  or  any  of  them. 

"  And  the  said  party  of  the  second  part  doth  hereby  signify 
his  acceptance  of  the  said  trust,  and  doth  engage  to  hold  and 
manage  the  same  upon  the  trusts,  and  for  the  uses  herein 
mentioned. 

"  And  the  said  party  of  the  third  part  doth  hereby  signify  his 
assent  to  the  provisions  of  this  indenture,  and  doth  covenant  to 
and  with  the  party  of  the  second  part,  and  his  successors  in  the 
said  trust,  to  permit  the  said  party  of  the  first  part,  after  the 
solemnization  of  the  said  intended  marriage,  to  receive  the  afore- 
said income  and  profits  to  her  sole  and  separate  use,  and  not  to 
interfere  with  the  said  trust  estate  otherwise  than  in  conformity 
to  the  provisions  of  this  indenture. 

"  In  witness  whereof,  the  said  parties  have  hereunto  set  their 
hands  and  seals,  the  day  and  year  above  written. 


EMELINE  BENNETT. 
THOMAS  WHITLOCK. 
EDWARD   H.  CASTLE. 


L.  S. 
L.  S. 
L.  S. 


"  Signed,  sealed  and  delivered  in  presence  of 


L.  C.  Keecheval, 
Geo.  W.  Lay,  Jr." 

The  bill  further  shows,  that  in  the  year  1856,  the  trustee 
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Whitlock  was  removed  by  order  of  the  Cook  County  Court  of 
Common  Pleas,  and  Joseph  Filkins  was  appointed  trustee  in 
his  stead,  and  all  the  separate  estate  of  Mrs.  Castle,  so  held  in 
trust  for  her  by  Whitlock,  was  conveyed  to  Filkins,  to  be  held 
by  him  upon  the  same  trusts  for  the  same  purposes  and  uses, 
and  subject  to  the  same  powers  named  in  the  antenuptial  deed 
to  Whitlock. 

That  afterwards,  Filkins,  as  such  trustee,  out  of  the  proceeds 
of  said  trust  property,  bought  two  parcels  of  real  estate,  called 
in  the  bill  "  The  Holstein  property  "  and  "  The  Park  Avenue 
property,"  a  particular  description  of  which  is  set  out  in  the  bill, 
and  held  the  same  subject  to  the  trusts,  uses,  powers  and  limit- 
ations in  the  antenuptial  deed,  as  the  separate  estate  of  Mrs. 
Castle,  the  complainant. 

That  on  or  about  the  3rd  of  May,  1856,  Filkins,  complainant 
and  her  husband,  E.  H.  Castle,  by  two  deeds  of  trust,  conveyed 
the  Holstein  property  and  the  Park  Avenue  property  to  R.  K. 
Swift,  to  secure  the  payment  of  divers  promissory  notes  of  that 
date  given  by  her  husband,  E.  H.  Castle,  to  divers  of  the  other 
defendants  to  the  bill,  amounting  in  all  to  about  the  sum  of 
$14,000,  to  be  paid  at  six  months  from  date,  with  a  power  of 
sale  in  default  of  payment. 

It  is  sought  by  the  bill  to  set  aside  these  two  deeds  of  trust  to 
Swift,  and  declare  the  same  void  as  against  the  complainant, 
(Mrs.  C),  and  for  an  injunction,  etc. ;  and  this  was  claimed  by 
complainant  upon  three  distinct  grounds  : 

1st.  That  the  trust  deeds  to  Swift  were  unwarranted  by 
powers  contained  in  the  antenuptial  deed,  and  Filkins,  the 
•trustee,  had  no  authority  to  execute  them,  inasmuch  as  the  sale 
was  not  made  for  the  purpose  of  "  re-investing  the  proceeds  in 
other  property,"  to  be  held  upon  like  trusts  for  the  separate  use 
•of  complainant,  nor  for  the  purpose  of  "  delivering-  over  the 
proceeds  of  the  sale  to  her" 

2nd.  That  the  said  deeds  to  Swift  were  made  as  an  induce- 
ment to  suppress  a  criminal  prosecution  ;  and 

3rd.  That  the  complainant  was  induced  to  execute  the  deeds 
on  her  part  by  undue  and  improper  influences,  for  which  they 
ought  to  be  set  aside. 

It  was  alleged  that  a  few  weeks  before  the  execution  of  said 
deeds,  two  criminal  prosecutions  were  instituted  before  a  justice 
of  the  peace  (by  certain  creditors  of  one  Edmund  S.  Castle) 
against  the  husband  of  complainant,  and  against  her  trustee, 
Filkins,  and  others,  charging  them  with  fraud  and  a  conspiracy 
to  give  said  Edmund  S.  Castle  a  false  credit,  by  which  said  cred- 
itors were  induced  to  sell  him  goods  on  time,  and  their  claims 
had  proven  worthless ;  that  said  prosecutions  were  postponed 
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from  time  to  time  till  after  the  making  of  said  deeds  ;  that 
inflammatory  articles  were  published  from  day  to  day  in  the  daily 
papers  of  the  city,  pending  said  prosecutions ;  that  these  papers 
were  read  by  complainant ;  that  her  husband  became  greatly 
excited  and  alarmed,  and  induced  her  to  believe,  and  she  did 
believe  that  he  was  in  danger  of  being  sent  to  the  penitentiary  ; 
that  these  prosecutions  were  instituted  by  said  creditors  for 
the  mere  purpose  of  compelling  Edward  H.  Castle,  the  hus- 
band of  complainant,  by  intimidation  to  secure  and  pay  their 
demands  against  Edmund  S.  Castle  ;  that  pending  these  prose- 
cutions it  was  agreed  by  Edward  H.  Castle  and  certain  of  the 
creditors,  who  were  actively  pushing  on  these  prosecutions,  that 
Castle,  the  husband  of  complainant,  should  liquidate  the  de- 
mands against  E.  S.  Castle  by  giving  the  notes  mentioned  in 
said  trust  deeds,  and  should  cause  them  to  be  secured  by  a  deed 
of  trust  on  his  wife's  property  aforesaid,  and  that  upon  that 
being  done,  the  prosecutions  should  be  abandoned  ;  that  in  pur- 
suance of  that  agreement,  said  Castle,  the  husband,  besought  his 
wife  to  join  in  making  the  deeds  of  trust,  which  she  at  first  de- 
clined ;  that  at  the  time  the  complainant  was  in  feeble  health — 
was  pregnant — and  that  her  husband  was  greatly  alarmed  and 
excited  by  his  embarrassment,  so  much  so  as  to  beget  fears  as  to 
his  sanity,  and  that  he  might  commit  suicide  ;  that  her  husband 
besought  her  with  great  violence  and  importunity  to  rescue  him 
by  consenting  to  the  deeds  of  trust,  and  that  he  threatened  her 
with  abandonment  if  she  did  not  comply,  and  that  by  such 
causes  she  was  induced  to  sign  the  deeds,  and  did  so,  and  that 
the  deeds  were  made  in  pursuance  of  the  agreement  aforesaid  ; 
that  the  prosecutions  were  in  that  case  to  be  abandoned,  and 
that  after  the  deeds  were  made,  the  prosecutions  were  accord- 
ingly abandoned. 

The  bill  and  the  proofs  are  full  of  details,  which  need  not  be 
stated. 

Much  of  the  evidence  in  connection  with  the  means  used  to 
induce  Mrs.  Castle  to  execute  the  papers  will  be  found  in  the 
second  dissenting  opinion  of  Mr.  Justice  Breese. 

The  answers  admit  the  making  of  the  antenuptial  deed ; 
admit  the  marriage  ;  the  removal  of  Whitlock  and  the  appoint- 
ment of  Filkins,  and  the  purchase  of  the  property  in  question 
by  Filkins  avowedly  under  the  trust  of  the  marriage  settlement, 
and  the  making  of  the  notes  by  E.  H.  Castle,  and  the  making 
of  the  deeds  of  trust ;  admit  the  fact  of  the  prosecutions, 
and  that  they  were  no  further  prosecuted,  but  they  deny  that 
the  prosecutions  had  anything  to  do  with  the  giving  of  the  notes 
and  deeds  of  trusts  in  question,  and  set  up  that  the  property 
named  in  the  antenuptial  deed  was  not  the  property  of  com- 
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plaiaant,  but  was  that  of  B.  H.  Castle,  and  was  thus  covered 
fraudulently  to  hinder  his  creditors,  and  that  the  property  in 
the  deeds  of  trust  sought  to  be  set  aside,  was,  in  fact,  bought  with 
the  means  of  E.  H.  Castle,  and  not  with  the  proceeds  of  his  wife's 
alleged  separate  estate,  etc.  Replications  were  filed,  and  the 
proofs  were  very  voluminous.  The  substance  of  the  proof  is  re- 
ferred to  in  the  opinions  of  the  judges,  and  need  not  be  stated  here. 
The  Circuit  Court  declared  the  deeds  to  Swift  void,  and  the 
creditors  bring  the  case  to  this  court  to  be  reviewed. 


*ei 


W.  T.  Burgess,  and  H.  F.  Waite,  for  Plaintiffs  in  Error. 

T.  L.  Dickey,  for  Defendant  in  Error. 

Walker,  J.  It  is  urged  as  error,  that  the  court  below  ad- 
mitted improper  evidence.  It  may  be  true  that  evidence  was 
read  on  the  hearing  that  was  not  pertinent  to  the  issue,  and  yet 
there  be  no  error  for  which  the  decree  should  be  reversed.  The 
question  presented  upon  the  trial  before  the  chancellor,  as  well 
as  in  the  appellate  court,  is,  upon  all  the  legitimate  evidence  in 
the  cause,  what  decree  should  be  rendered.  The  chancellor 
being  the  judge  of  both  the  law  and  evidence,  the  presumption 
is,  that  in  rendering  his  decree  he  will  only  regard  that  which 
is  legal  and  pertinent.  When  a  trial  is  had  before  a  jury,  it  is 
different,  as  then  the  court  must  first  pass  upon  the  admissibility 
of  the  evidence,  and  when  admitted,  the  presumption  is  that 
they  acted  upon  and  considered  all  of  the  evidence  before  them 
as  legitimate.  When  the  party  conceives  that  there  is  any 
irregularity  or  informality  in  taking  the  proofs,  he  may  move  to 
suppress  depositions,  and  if  the  exceptions  are  overruled,  he 
may  except,  but  all  questions  as  to  the  pertinency  of  evidence 
may  be,  and  usually  are,  reserved  to  the  hearing.  All  substan- 
tial exceptions  may  be  taken  on  the  hearing,  either  before  or 
after  the  evidence  is  read,  and  the  chancellor  may  determine 
such  exceptions  as  they  are  raised,  or  in  forming  his  judgment 
upon  which  he  bases  his  decree  in  the  cause.  Formal  excep- 
tions should  be  taken  and  determined  before  the  hearing,  for 
the  reason  that,  if  allowed,  the  party  taking  the  depositions 
may,  if  proper,  retake  them,  and  avail  himself  of  the  benefit  of 
the  evidence.  While  it  is  not  material  when  exceptions  to  the 
substance  of  evidence  are  determined,  for  if  the  evidence  is  not 
admissible  under  the  issue,  its  presentation  in  any  other  form 
could  not  obviate  the  objection,  and  render  it  pertinent.  Such 
a  practice  is  more  convenient  than  to  separately  pass  upon  the 
materiality  of  the  various  portions  of  evidence  before  the  hear- 
ing ;  it  saves  labor,  time  and  expense,  and  is  more  satisfactorily 
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determined  when  the  issue,  and  all  the  evidence  in  the  case,  are 
before  the  court,  on  the  hearing,  than  it  could  be  when  only  an 
isolated  portion  is  under  consideration. 

Evidence  may  be  proper  for  one  purpose  and  improper  for 
another.  It  may  be  admissible  as  independent  evidence,  or  only 
as  dependent  evidence.  It  may  be  admissible  as  tending  to 
establish  the  issue,  or  it  may  be  admissible  as  rebutting  or  sup- 
porting evidence.  It  may  prove  a  fact,  or  it  may  only  be  a  link 
in  a  chain  which  proves  a  fact.  And  if  the  court  must,  on  a 
motion  interposed  before  the  hearing  to  suppress  evidence,  ex- 
amine into  all  of  the  facts  proved  in  the  case  to  determine  its 
materiality,  it  would  amount  to  the  labor  of  a  trial  of  the  cause 
on  each  motion,  and  if  all  the  evidence  was  not  then  taken,  the 
chancellor,  in  many  cases,  could  not  know  but  evidence  might 
still  be  taken  which  would  render  what  then  appeared  to  be 
immaterial,  highly  important  on  the  hearing.  It  is  the  correct 
practice  for  the  chancellor,  after  the  evidence  is  heard,  to  regard 
no  portion  of  it  which  is  immaterial  or  illegal,  and  to  decide 
the  case  alone  on  the  legal  evidence  adduced.  Such  is  believed 
to  have  been  the  uniform  practice  which  has  been  adopted  from 
considerations  of  convenience,  and  is  in  no  way  calculated  to 
hinder  or  delay  the  administration  of  justice,  and  no  reason  has 
been  suggested,  nor  is  any  perceived,  why  it  should  be  changed. 
Nor  is  it  necessary  to  preserve  exceptions  to  the  rulings  of  the 
court  in  allowing  or  overruling  exceptions  to  answers,  deposi- 
tions, or  decrees,  in  a  chancery  proceeding,  as  in  contemplation 
of  law,  all  the  decisions  on  motions,  all  of  the  evidence  in  the 
cause,  and  the  decrees  announced  by  the  court,  are  matters  of 
record.  The  office  of  a  bill  of  exceptions  is  to  introduce  that 
into  the  record  which,  without  its  use,  would  not  be  a  part  of 
the  record. 

It  is  urged  as  a  ground  for  setting  aside  the  trust  deeds  exe- 
cuted to  Swift  by  the  trustee,  the  cestui  que  trust  and  her  hus- 
band, that  they  were  unauthorized,  and  were  not  legally  binding 
upon  the  cestui  que  trust.  The  question  of  whether  a  feme 
covert  cestui  que  trust  may  dispose  of  her  beneficial  interest  in 
the  trust  property  by  appointment,  in  all  cases  where  she  is  not 
in  terms  restrained  from  doing  so  by  the  instrument  creating 
the  trust,  has  undergone  much  discussion  by  the  various  courts 
of  this  country  and  Great  Britain.  And  upon  an  examination 
of  the  adjudged  cases,  they  are  found  to  be  inharmonious  and 
conflicting.  One  portion  of  them  holding  that  a  feme  covert 
may  exercise  all  the  powers  of  a  feme  sole  in  alienating  her 
separate  property,  unless  restrained  by  the  express  language  of 
the  instrument  creating  the  trust.  While  another,  and  much 
the  larger  class,  hold  that  by  her  marriage  she  loses  all  power 
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to  contract  in  her  own  right,  and  that  she  and  the  husband,  by 
that  relation,  become  one  person  in  law,  and  that  her  legal 
existence  is  merged  in  his,  so  long  as  coverture  exists,  and  that 
she  can  perform  no  legal  or  binding  act,  in  reference  to  her 
separate  property,  but  such  as  is  authorized  by  the  instrument 
creating  the  trust. 

In  determining  this  question,  in  the  conflict  of  adjudged 
cases,  it  may  be  well  to  review  some  of  the  decisions  of  the 
various  courts  in  which  this  question  has  been  presented  and  judi- 
cially determined.  In  the  case  of  the  M.  E.  Church  v. 
Jaques,  3  J.  C.  R.  77,  Chancellor  Kent,  before  whom  the  case 
was  heard,  with  his  usual  industry  and  accuracy,  with  great 
learning  and  ability,  after  having  carefully  reviewed  all  the  Eng- 
lish decisions  at  great  length,  in  delivering  his  opinion,  says  : 

"  I  apprehend  we  may  conclude,  (though  I  do  it  with 
unfeigned  diffidence,  considering  how  great  talents  and  learning, 
by  a  succession  of  distinguished  men,  have  been  exhausted  on 
the  subject.)  that  the  English  decisions  are  so  floating  and  con- 
tradictory, as  to  leave  us  the  liberty  of  adopting  the  true  prin- 
ciple of  these  settlements.  Instead  of  holding  that  the  wife 
is  a  feme  sole,  to  all  intents  and  purposes,  as  to  her  separate 
property,  she  ought  only  to  be  deemed  a  feme  sole,  sub  modo,  or 
to  the  extent  of  the  power  clearly  given  by  the  settlement. 
Instead  of  maintaining  that  she  has  an  absolute  power  of  dispo- 
sition, unless  specially  sustained  by  the  instrument,  the  con- 
verse of  the  proposition  would  be  more  correct,  that  she  has 
no  power  but  what  is  specially  given,  and  to  be  exercised  only 
in  the  mode  prescribed,  if  any  there  be.  Her  incapacity  is 
general ;  and  the  exception  is  to  be  taken  strictly,  and  to  be 
shown  in  every  case,  because  it  is  against  the  general  policy  and 
immemorial  doctrine  of  the  law.  These  very  settlements  are 
intended  to  protect  her  weakness  against  her  husband's  power, 
and  her  maintenance  against  his  dissipation.  It  is  a  protection 
which  this  court  allows  her  to  assume,  or  her  friends  to  give, 
and  it  ought  not  to  be  rendered  illusory." 

"  The  doctrine  runs  through  all  the  cases,  that  the  intention 
of  the  settlement  is  to  govern,  and  that  it  must  be  collected 
from  the  terms  of  the  instrument.  When  it  says,  she  may 
appoint  by  will,  it  does  not  mean  that  she  may  likewise  appoint 
by  deed  ;  when  it  permits  her  to  appoint  by  deed,  it  cannot 
mean,  that  giving  a  bond,  or  note,  or  parol  promise,  without 
reference  to  the  property,  or  making  a  parol  gift,  is  such  an 
appointment.  So,  when  it  says  that  she  is  to  receive  from  her 
trustee  the  income  of  her  property,  as  it,  from  time  to  time, 
may  grow  due,  it  does  not  mean  that  she  may,  by  anticipa- 
tion, dispose  at  once  of  all  that  income.     Such  a  latitude  of 
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construction  is  not  only  unauthorized  by  the  terms,  but  it 
defeats  the  policy  of  the  settlement,  by  withdrawing  from  the 
wife  the  protection  it  intended  to  give  her.  Perhaps  we  may 
say,  that  if  the  instrument  be  silent  as  to  the  mode  of  exercis- 
ing the  power  of  appointment  or  disposition,  it  intended  to  leave 
it  at  large,  to  the  discretion  and  necessities  of  the  wife  ;  and 
this  is  the  most  that  can  be  inferred." 

This  was  a  case,  in  many  of  its  features,  similar  to  the  one 
under  consideration,  and  in  which  this  point  was  presented  for 
decision.  It  is  true  that  this  decision  was  reversed  by  the 
Court  of  Errors ;  but  that  being  a  court  composed  of  judges 
and  the  members  of  the  Senate,  many  of  whom  were  not  mem- 
bers of  the  legal  profession,  it  does  not  militate  against  the 
reasoning  of  the  chancellor. 

In  the  case  of  Ewing  v.  Smith,  3  Dessaussure  S.  C.  R.  417, 
the  court,  Watirs,  J.  delivering  the  opinion,  after  having  partly 
reviewed  the  English  decisions,  says :  "  I  think,  therefore,  it 
may  be  fairly  said,  that  the  ground  of  authority  is  taken  away 
from  any  precedents  by  which  this  court  can  be  bound.  But  if 
it  were  not  so,  and  if  those  relied  on  for  complainant  had  their  full 
weight,  I  should  think,  even  on  the  ground  of  construction,  that 
the  power  of  Mrs.  Smith  over  her  separate  estate  was  restricted 
to  an  appointment  by  will,  and  that  she  could  not  charge  it 
with  debts.  It  is  admitted  in  the  strongest  of  these  cases,  that 
when  the  power  of  disposing  is  exclusively  restricted  to  a  par- 
ticular mode,  it  cannot  be  exercised  by  any  other.  It  is  true 
that  there  is  no  express  restriction  in  this  case,  but  such  an 
intention  appears  to  me  from  the  nature  of  the  settlement. 
*  *  *  *  *  Here,  then,  we  see  the  English  chancellors, 
although  differing  as  to  the  obedience  which  they  owed  to  pre- 
cedent, yet  all  uniting  in  condemning  the  absolute  dominion 
given  to  married  women  over  their  estates,  and  all  concurring 
in  recognizing  and  declaring  what  ought  to  be  principles.  I 
may,  therefore,  confidently  say  that  even  if  Lord  Thurlow  and 
Lord  Eldon  were  now  sitting  on  this  bench,  and  called  on  to 
settle  the  law  for  this  community,  they  would  settle  it  on  these 
principles.  Instead  then  of  opposing  their  high  authority,  I 
feel  expressly  authorized  by  them  in  declaring  the  opinion; 
that  a  married  woman,  who  has  a  separate  estate,  cannot  part 
with  it,  or  charge  it,  in  any  way,  without  an  examination ;  that 
as  by  marriage  she  loses  all  the  powers  of  a  feme  sole,  a  sep- 
arate estate  does  not  confer  all  those  powers  on  her,  and 
that,  therefore,  the  power  of  appointing  such  estate  must  be 
expressly  given,  and  the  mode  prescribed  be  strictly  pursued. 
As  the  bond  given  by  Mrs.  Smith  has  not  these  sanctions,  I  am 
of  the  opinion  that  it  ought  not  to  be  enforced." 
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Again,  in  Calhoun  v.  Calhoun,  2  Strob.  234,  and  in  Reid  v. 
Lamar,  5  Strob.  37,  the  same  court  fully  recognized  the  princi- 
ples laid  down  in  Ewing  v.  Smith,  as  the  settled  law.  In  the 
case  of  5  Strob.,  the  court  says:  "If  anything  can  be  consid- 
ered as  settled,  it  is  the  settled  law  of  this  State,  that  where 
property  is  given,  or  settled,  to  the  separate  use  of  a  married 
woman,  she  has  no  power  to  charge,  encumber  or  dispose  of  it, 
unless  in  so  far  as  power  to  do  so  has  been  conferred  upon  her  by 
the  instrument  creating  her  estate,  which  power  must  be  strictly 
pursued." 

In  the  case  of  Weeks  v.  Sago,  9  Georgia,  R.  199,  the  court 
recognize  the  rule  that  when  the  marriage  settlement  prescribes 
a  particular  mode  for  the  disposition  of  the  separate  estate  of 
a  married  woman,  she  cannot  dispose  of  it  in  any  other,  as  when 
the  power  of  disposing  of  it  by  will,  with  the  consent  and 
approval  of  her  trustee,  that  she  cannot  dispose  of  it  by  will 
without  the  consent  and  approbation  of  such  trustee.  And 
that  court,  in  the  case  of  Wyllett  v.  Collins,  9  Georgia,  237, 
says,  "  This  court  has  not  felt  at  liberty  to  depart  from  the  doc- 
trine held  by  Chancellor  Kent,  in  the  case  of  the  M.  E.  Church 
v.  Jaques,  (3  J.  C.  R.  77,)  that  a  feme  covert  with  respect  to  her 
separate  property,  is  to  be  considered  as  a  feme  sole,  to  the 
extent  only  of  the  power  given  her  by  the  deed  of  settlement." 
The  same  rule  was  recognized  in  the  subsequent  case  of  Fears 
v.  Brooks,  12  Georgia,  200,  and  later  decisions,  and  it  may  be 
considered  the  settled  law  of  that  State.  The  Supreme  Court 
of  Texas  also  recognize  and  adopt  the  doctrine  of  the  South 
Carolina  courts.  In  the  case  of  Cartright  v.  Hollis,  5  Texas, 
169,  the  court  say,  "  The  rule  established  by  the  South  Carolina 
decisions  appears  to  be  more  safe,  and  is  more  likely  to  promote 
the  objects  of  the  grant  of  a  separate  estate,  than  the  English 
doctrine,  which  gives  a  married  woman  the  power  of  a  feme 
sole  over  her  separate  estate." 

The  Supreme  Court  of  Maryland,  in  the  case  of  Miller  et  al. 
v.  Williamson  et  al,  5  Md.  R.  219,  say,  "  From  this  review  of 
the  decisions  of  our  State,  it  appears  it  never  has  been  decided 
that  the  wife  has  the  right  to  dispose  of  her  separate  estate  unless 
that  power  be  given  to  her  by  the  instrument  making  the  settle- 
ment, nor  where  such  power  is  exercised  in  a  manner  different 
from  that  pointed  out  in  the  deed  or  will,  as  the  case  may  be  ; 
so  far  from  it,  it  was  expressly  said  in  the  case  of  Tiernan  v.  Poor, 
that  the  right  of  disposition  contained  in  the  deed  constitutes  a 
permanent  law,  and  that  no  decree  could  pass  to  enforce  any 
contract  unless  such  contract  be  within  the  limits  of  her  jus 
disponmdi."  In  subsequent  cases,  the  same  court  has  held  that 
a  married  woman  has  no  power  over  her  separate  property,  but 
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such  as  is  specially  conferred  by  the  instrument  creating  the 
estate,  and  in  its  disposition  she  is  restrained  to  the  particular 
mode  specified  in  the  instrument  when  it  undertakes  to  make 
such  a  specification.  This,  we  think,  may  be  regarded  as  the 
settled  rule  in  that  State. 

The  Supreme  Court  of  North  Carolina,  in  the  case  of  Newlan 
v.  Freeman,  4  Iredell  Eq.  R.  312,  hold  that,  when  land  is  con- 
veyed to  a  feme  covert,  or  to  a  trustee,  for  her  separate  use,  she 
has  no  power  of  disposing  of  it  by  will,  nor  otherwise  than  by 
the  mode  prescribed  for  the  conveyance  of  land  by  married 
women,  unless  a  power  to  that  effect  has  been  expressly  given 
to  her  in  the  deed  of  conveyance. 

The  Supreme  Court  of  Mississippi,  in  the  case  of  Doty  v. 
Mitchell,  9  Smedes  &  Marsh.  447,  holds  that,  "A  married  woman, 
as  to  her  separate  estate,  is  a  feme  sole  only  so  far  as  the  instru- 
ment conferring  the  separate  estate  creates  her  a  feme  sole. 
And  in  the  disposition  of  such  estate,  the  married  woman  is 
restricted  to  the  particular  mode  or  manner  pointed  out  by  the 
nstrument  conferring  the  estate." 

The  Court  of  Appeals  in  Virginia,  in  the  case  of  Williamson 
v.  Burkman,  8  Leigh,  27,  Judge  Tucker  delivering  the  opinion, 
says,  "  Upon  the  best  reflection  which  I  can  give  this  matter,  I 
am  of  opinion  that  a  feme  covert  holding  separate  property  in 
real  estate  by  deed  or  will  prescribing  a  particular  mode  of 
disposition,  cannot  dispose  of  it  in  any  other  mode,  although  the 
deed  or  will  does  not  negative  such  other  mode  expressly." 

The  Supreme  Court  of  Pennsylvania,  in  the  case  of  Lancaster 
v.  Dolan,  1  Rawle,  248,  C.  J.  Gibson  delivering  the  opinion, 
says,  "  In  fine,  notwithstanding  the  case  of  Newlan  v.  Newlan, 
(1  Serg.  &Raw.  275,)  which  was  hastily  determined,  on  an  excep- 
tion to  evidence,  we  are  entirely  prepared  to  adopt  the  conclu- 
sions of  Chancellor  Kent  in  the  M.  E.  Church  v.Jaques;  that 
the  English  decisions  are  so  floating  and  contradictory,  as  to 
leave  us  at  liberty  to  adopt  the  true  principle  of  these  settle- 
ments. That  instead  of  holding  the  wife  to  bea/eme  sole  to  all 
intents,  as  regards  her  separate  estate,  she  ought  to  be  deemed 
so  only  to  the  extent  of  the  power  clearly  given  by  the  con- 
veyance. *  *  *  That  she  has  no  power  but  what  is  absolutely 
given."  And  in  the  subsequent  case  of  Thomas  v.  Falwell,  2 
Wharton,  16,  Chief  Justice  Gibson,  in  delivering  the  opinion  of 
the  court,  says,  "  We  adhere  to  Lancaster  v.  Dolan,  as  an 
authority  unopposed  to  any  other,  to  which  we  are  bound  to  sub- 
mit, and  as  a  decision  founded  in  convenience  and  reason. "  Again 
the  court  say,  "  Why  is  a  settlement  ever  made  ?  certainly  to  ex- 
clude a  husband's  control.  But  to  exclude  his  direct  control, 
which  consists  of  an  exercise  of  legal  power,  and  yet  leave  him  the 
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means  of  giving  effect  to  an  indirect  control,  which  consists  in 
an  exercise  of  personal  influence,  is  to  do  nothing."  *  * 
And,  in  conclusion,  he  says,  "  We,  therefore,  hold  it  to  be  the 
settled  law  of  Pennsylvania,  that  instead  of  having  every  power 
from  which  she  is  not  negatively  debarred  in  the  conveyance,  she 
should  be  deemed  to  have  none  but  what  is  positively  given  or 
reserved  to  her." 

In  Tennessee,  the  Supreme  Court,  in  the  case  of  Morgan  v. 
El  am,  4  Yerger,  450,  the  court  say,  Ch.  J.  Catron  delivering  the 
opinion,  "  What  the  English  doctrine  is  on  this  subject,  it  is 
difficult  to  ascertain.  The  decisions  are  so  confused  and  repug- 
nant, that  Lord  Eldon's  complaint  (8  Yes.)  is  most  true.  He 
says,  "  Upon  all  these  cases  together,  it  is  utterly  impossible  to 
know  the  result." 

"  There  are  two  classes  of  cases  which  lay  down  different 
rules.  The  one,  that  a  married  woman  with  separate  property 
has  no  power  over  it,  but  that  which  is  conferred  upon  her  by 
the  settlement.  *  *  *  The  other  class  lays  down  the  rule 
that  a  feme  covert  with  separate  property  is  to  all  intents  a  feme 
sole,  except  in  so  far  as  she  is  restricted  by  the  instrument  under 
which  she  claims." 

"  I  find  the  reported  cases  of  little  use,  and  calculated  rather 
to  disturb  than  confirm  a  well  settled  principle  of  common  law, 
that  a  married  woman  has  no  property  or  powers  ;  but  equity 
permits  her  to  be  exempt  from  this  rule  so  far  as  she  stipulates 
for  exemption." 

"  Yet  the  court  can  give  her  no  powers  beyond  those  given  by 
the  settlement.  She  acts  substantially  as  an  attorney  in  fact  in 
such  case,  as  she  well  may  in  any  other.  In  either  case  she 
must  pursue  the  express  authority — all  beyond  it  is  void."  And 
the  same  doctrine  is  fully  recognized  by  subsequent  adjudica- 
tions of  that  court. 

The  Supreme  Court  of  the  United  States  lays  down  the  same 
rule  in  the  case  of  English  v.  Foxall,  2  Pet.  R.  595.  The 
court  there  say :  "  What  then  is  to  be  understood  by  the  stipu- 
lation, that  the  investment  was  to  be  made  ivith  her  approba- 
tion ?  That  she  was  to  have  some  agency  in  this  investment, 
cannot  be  questioned.  And  it  is  an  unreasonable  interpretation 
to  say  that  she  was  to  have  a  controling  agency  within  the  limit- 
ation prescribed  by  the  contract.  She  has  not  an  arbitrary  and 
unlimited  discretion.  The  investment  is  restricted  to  these  ob- 
jects :  freehold  securities,  United  States  stock,  or  bank  stock, 
and  the  trustees  are  not  authorized  to  make  any  other  invest- 
ment. Nor  can  she  approve  or  disapprove  of  any  others.  All 
such  acts,  both  in  them  and  her,  would  be  without  authority." 

On  the  other  hand,  it  is  urged  that  the  current  of  the  English 
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decisions  support  the  rule,  that  the  feme  covert  is  in  equity  re- 
garded as  a.  feme  sole,  and  has  the  absolute  control  and  disposi- 
tion of  her  separate  property,  unless  expressly  restrained  by 
the  instrument  by  which  her  right  to  its  use  is  created.  We 
have  seen  that  Chancellor  Kent,  Chief  Justice  Gibson,  Judge 
Catron,  and  the  Supreme  Court  of  South  Carolina,  as  well  as 
the  various  other  courts  referred  to  above,  arrive  at  a  different 
conclusion.  They  hold  that  the  English  decisions  do  not  estab- 
lish the  rule.  It  is  true  that  those  in  its  support  are  more 
numerous  than  those  which  are  opposed  to  it.  Lord  Eldon  and 
Lord  Thurlow  both  regarded  the  rule  as  thus  settled,  but  gave 
effect  to  it  with  great  reluctance,  and  clearly  intimated,  that  if 
it  had  not  been  that  they  felt  themselves  bound  by  former  adju- 
dications, they  would  have  held  the  other  way  upon  principle. 
And  others  following  the  rule,  have  done  so  with  regret.  The 
dissent  of  such  names  as  those  of  Thurlow  and  Eldon  certainly 
goes  far  to  impair  the  force  of  the  English  decisions  which  sup- 
port this  doctrine.  And  the  decisions  referred  to  above  hold  a 
different  rule  from  the  English  cases.  The  case  of  Jaques  v.  M. 
E.  Church,  17  J.  R.  548,  reversing  the  decree  rendered  by 
Chancellor  Kent  in  the  same  case,  is  in  support  of  the  rule  con- 
tended for  by  plaintiffs  in  error.  The  court  say,  Piatt,  J.  deliv- 
ering the  opinion :  "  We  must  set  out  in  the  argument  with  the 
consideration  that  she  alone  was  absolute  owner  of  all  the 
property,  and  had  a  perfect  right  to  dispose  of  it  as  she  pleased. 
And  the  question  then  is,  how  far,  if  at  all,  did  she  divest  her- 
self of  the  estate,  or  of  her  disposing  power  over  it  by  the 
settlement  ?  In  my  judgment,  it  would  require  plain  and  express 
words  to  authorize  the  conclusion,  that  she  meant  to  lock  up  her 
property,  or  to  tie  her  own  hands  in  the  use  of  it,  or  to  restrict 
herself  in  the  mode  of  disposing  of  it.  The  specification  that 
she  might  dispose  of  it  by  deed  or  by  ivlll  is  no  necessary  impli- 
cation that  she  might  not  do  it  in  any  other  mode  common  to 
every  proprietor." 

And  this  doctrine  is  supported  by  the  subsequent  decisions  of 
the  court,  and  there  seems  to  be  no  doubt  that  it  is  the  settled 
law  in  New  York. 

The  Court  of  Appeals  in  Virginia,  in  the  case  of  Vironneau 
v.  Peg-ram,  2  Leigh,  183,  say,  the  wife  "  has  the  right  to  dispose 
of  all  her  separate  personal  property  and  the  profits  of  her 
separate  real  estate  as  a  feme  sole,  unless  restrained  by  the 
instrument  creating  the  separate  estate."  The  will  gave  appel- 
lant an  estate  to  her  separate  use  and  benefit,  and  imposed  no 
restraint  on  her  power  of  alienation.  This  was  in  the  case  of 
a  devise  to  the  wife,  so  that  the  husband  might  have  no  control 
over  or  right  to  the  same.     It  will  be  observed  in  this  case  that 
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no  specific  mode  of  appointment  or  disposition  of  the  fund  is 
prescribed  by  the  will,  and  it  is  also  in  relation  to  personal 
property,  and  is  therefore  not  repugnant  to  the  case  of  William- 
son v.  Burkman,  8  Leigh,  27,  which  related  to  real  estate,  and 
even  if  it  was,  the  latter  case  is  subsequent  in  point  of  time,  and 
overrules  the  former. 

Judge  Story,  in  his  Commentaries  on  Equity  Jurisprudence, 
Vol.  2,  Sec.  1390,  lays  it  down  as  a  general  rule,  "  that  all 
antenuptial  agreements  for  securing  to  a  wife  separate  property, 
will,  unless  the  contrary  is  stipulated  or  implied,  give  her  in 
equity  full  power  of  disposing  of  the  same,  whether  real  or  per- 
sonal, by  any  suitable  act  or  instrument  in  her  lifetime,  or  by 
her  last  will,  in  the  same  manner  and  to  the  same  extent  as  if 
she  were  a/ewie  sole.  And  in  all  cases  where  this  power  is  re- 
served to  her  by  means  of  a  trust  which  is  created  for  the  pur- 
pose, she  may  execute  the  power  without  joining  her  trustees, 
unless  made  necessary  by  the  instrument  of  trust." 

The  Court  of  Appeals  in  Kentucky,  in  the  case  of  Hancock 
v.  Ship,  1  J.  J.  Marsh.  438,  hold  that  where  slaves  were  held  in 
trust  for  the  husband  and  wife,  and  they,  with  the  consent  of 
the  trustee,  sold  them,  that  if  the  trust  had  been  for  the  sepa- 
rate use  of  the  wife,  she  alone  was  competent  to  dispose  of  it, 
and  the  trust  being  for  their  joint  use,  they  might  sell  the 
property  to  another. 

Appellant  refers  to  the  cases  of  Brundridge  v.  Poor,  2  Gill 
&  J.  R.  1,  and  Tiernan  v.  Poor,  1  Gill  &  J.  R.  216,  in  support 
of  the  rule,  but  it  will  be  observed  that  in  the  first  of  these 
cases,  the  property  was  conveyed  to  trustees  for  the  wife's  sole 
use,  to  dispose  of  at  her  pleasure  without  control  of  her  pres- 
ent or  future  husband,  and  in  the  latter  there  was  a  conveyance 
to  the  wife,  with  power  to  sell,  convey  and  dispose  of,  absolutely 
subject  to  no  control  whatever.  In  these  cases  ample  power 
was  given  by  the  conveyance  to  dispose  of  the  property,  and 
the  mode  of  its  disposition  was  not  controlled  or  pointed  out 
by  the  instruments  creating  the  estate.  And  therefore  they  do 
not  conflict  with  the  later  decisions  in  that  court,  but  rather 
support  them.  And  if  there  was  any  doubt  on  this  question,  it 
is  determined  by  the  case  of  Miller  v.  Williamson,  which  is 
later  in  point  of  time,  and  must  have  been  considered  by  the 
court  in  this  last  adjudication. 

From  these  various  cases  it  is  manifest  to  our  minds,  that  the 
weight  of  authority  clearly  is,  that  a  married  woman  can  only 
convey  her  trust  property  in  the  manner  authorized,  and  for  the 
purposes  specified,  in  the  instrument  creating  the  trust,  if  it 
contain  any  such  provisions,  otherwise  she  may  dispose  of  it, 
without  restraint  either  as  to  manner  or  purpose.     It  is  true 
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that  Judge  Story  seems  to  aim  at  a  different  conclusion,  unless 
he  is  to  be  understood,  that  when  the  manner  and  object  of  its 
disposition  is  pointed  out,  that  it  amounts  to  a  stipulated  or 
implied  prohibition,  that  no  other  mode  can  be  resorted  to. 

At  the  common  law,  by  marriage  the  wife  loses,  during  its 
continuance,  all  legal  capacity  to  contract,  or  to  sue  and  be 
sued,  in  her  own  right,  and  during  the  continuance  of  that  rela- 
tion, her  legal  existence  is  almost  entirely  suspended.  She 
could  sell  her  real  estate  or  bar  her  right  of  dower,  only  by 
uniting  with  her  husband  in  suffering  a  fine.  She  could  not 
hold  separate  property  in  her  own  right,  and  her  personal 
property  held  at  the  time  of  the  marriage,  as  well  as  her  future 
acquisitions,  vested  absolutely  in  her  husband,  also  the  use  of 
her  real  estate.  But  by  the  interposition  of  a  trustee,  in  whom 
the  legal  title  is  vested,  by  the  instrument  creating  the  trust, 
property  may  be  enjoyed  by  her,  freed  from  all  control  of  her 
husband,  and  in  such  case  she  is  entitled  in  equity  to  the  bene- 
ficial interest.  And  when  property  is  conveyed  or  demised  to 
her  separate  use,  equity  gives  her  the  power  of  controlling  it,  by 
sale  or  otherwise.  And  when  she  holds  the  beneficial  interest, 
she  may  enjoy  or  sell  it  in  the  manner  provided  by  the  instru- 
ment declaring  the  trust.  This  power  depends  upon  another 
well-recognized  principle,  that  a  feme  covert  may  be  appointed, 
and  act  as  an  attorney  in  fact.  When  the  instrument  creating  the 
trust  confers  upon  her  power  to  sell  or  dispose  of  the  trust 
estate,  she,  for  the  purposes  of  executing  the  trust,  is  an  attor- 
ney in  fact,  and  all  her  acts  to  be  legal,  must,  as  those  of  any 
other  attorney  in  fact,  strictly  conform  to  the  power  delegated, 
and  any  deviation  from  its  provisions  will  render  the  act  void 
for  want  of  authority. 

No  reason  is  perceived  why  a  court  of  equity  should  confer 
upon  her  additional  powers  to  those  contained  in  the  instrument 
creating  the  trust,  more  than  it  should  upon  any  other  attorney 
in  fact.  To  permit  her  to  exercise  such  additional  powers,  is 
only  authorizing  her  to  defeat  the  object  of  the  trust,  and  to 
disregard  the  intention  of  the  parties,  which  should  control  in 
this  as  in  all  other  contracts,  when  it  can  be  ascertained  from 
the  instrument.  It  likewise  leaves  her  under  the  influence  of 
the  husband,  when,  in  a  large  majority  of  cases,  the  trust  is  cre- 
ated to  prevent  his  exercising  any  control  over  the  property. 
But  few  women  have  the  resolution  to  resist  the  influence  of  the 
husband,  so  as  to  prevent  him  from  getting  the  property  by  her 
appointment,  and  especially  so  when  pressed  by  creditors  who 
are  aware  that  she  has  the  power  to  appropriate  it  to  the  dis- 
charge of  his  indebtedness.  There  would  be  constant  induce- 
ments for  him  to  resort  to  persuasion,  coercion  and  other  means, 
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to  convert  the  property  to  his  own  use,  and  to  withdraw  the 
means  appropriated  to  secure  a  support  to  herself  and  her  chil- 
dren from  its  object.  Nor  is  any  reason  perceived  why  a  rule 
of  construction  should  be  departed  from  in  this  class  of  cases, 
which  is  applied  to  others,  which  is,  that  the  expression  of  one 
thing  is  the  exclusion  of  another.  When  the  instrument  cre- 
atine the  trust  provides  that  it  may  be  disposed  of  by  one  mode, 
it  excludes  all  others,  and  when  it  provides  that  it  or  its  pro- 
ceeds may  be  appropriated  to  one  purpose,  all  other  purposes 
are  thereby  excluded.  Then  why,  after  declaring  a  particular 
mode  or  object,  hold  that  any  other  mode  and  all  other  objects 
are  embraced,  unless  they  are  prohibited  by  express  language  ? 
It  appears  to  us  that  the  true  rule  is,  that  the  cestui  que  trust 
should  be  restrained  to  the  acts  authorized  by  the  declaration  of 
the  trust,  and  that  all  beyond  the  power  thus  delegated,  should 
be  held  to  be  void.  This  is,  we  think,  more  consonant  with 
legal  principle,  and  fully  comports  with  justice  and  sound  policy, 
and  is  sustained  by  the  weight  of  authority. 

It  then  remains  to  determine  whether  the  trust  deeds  in  this 
case,  executed  for  the  benefit  of  Castle's  creditors,  when  tested 
by  these  principles,  were  authorized  by  the  marriage  settlement. 
The  settlement  was  made  previous  to,  and  in  contemplation  of, 
the  marriage.  It  was  for  the  settlement  of  the  property  owned 
by  the  wife,  and  the  conclusion  is  irresistible  that  it  was  then 
the  intention  of  the  parties  that  the  trust  property  should  be 
placed  beyond  the  control  of  the  husband  and  his  creditors, 
and  also  that  of  the  wife,  except  for  the  purposes  of  the  settle- 
ment. Otherwise  there  was  no  necessity  of  creating  a  trustee, 
as  it  would  have  equally  required  the  assent  of  the  wife  to  dis- 
pose of  this  property  without  as  with  the  settlement. 

The  deed  of  settlement  provides  that  the  trustee  shall  collect, 
from  time  to  time,  the  rents  and  profits  of  the  trust  estate,  as 
often  as,  and  whenever  they  may  become  due,  and  to  pay  them 
over  to  the  wife  on  her  sole  receipt,  and  free  from  the  control 
and  interference  of  any  person  whomsoever.  It  also  authorizes 
the  trustee  to  sell  and  convey  the  property,  with  the  consent 
and  approbation  of  the  cestui  que  trust,  expressed  in  writing, 
and  to  invest  the  proceeds  in  other  personal,  or  in  real  estate, 
or  deliver  the  same  over  to  the  cestui  que  trust  according  to  her 
written  directions.  And  that  the  estate  so  purchased,  should 
be  held  by  the  trustee  for  the  same  uses  and  purposes,  and  upon 
the  same  trusts  that  are  declared  in  the  deed  of  settlement. 
The  property  was,  by  the  deed,  to  be  held  by  the  trustee  "  upon 
the  special  trusts,  and  for  the  uses  and  purposes,  and  subject  to 
the  obligations  therein  named,  and  none  other." 

It  is  from  these  provisions,  if  at  all,  that  the  power  to  execute 


APRIL  TERM,  1859.  225 

Swift  et  al.  v.  Castle. 

these  deeds  of  trust  is  obtained.  They  only  authorize  the 
trustee  to  collect  the  money  for  rents  and  profits,  and  pay  it  to 
the  cestui  que  trust,  on  her  receipt,  and  when  she  may  consent, 
in  writing,  to  sell  all  or  any  portion  of  the  trust  property,  and 
to  invest  it  in  other  property,  or  to  deliver  the  proceeds  of  such 
sale  to  her,  according  to  her  written  directions.  And  this  deed 
limits  and  restricts,  in  express  terms,  the  property  to  the  spe- 
cial trusts,  and  for  the  uses  and  purposes  therein  named,  and 
for  no  other  purpose.  This  negative  language  clearly  brings 
this  case  within  the  rule  of  the  English  courts,  prohibits  the 
disposition  of  the  trust  property,  and  the  application  of  the 
trust  fund  to  any  other  purposes  than  those  specified  in  the  deed. 
The  deed  of  settlement,  neither  expressly  or  by  implication, 
authorizes  the  property  to  be  sold,  mortgaged,  or  in  any  manner 
pledged,  for  the  payment  of  the  debts  of  her  husband.  Nor 
does  it  give  her  the  unlimited  control  of  the  property,  but  gives 
her  the  power  to  consent  to  its  sale,  and  when  sold,  to  direct 
the  proceeds  to  be  invested  in  other  property,  or  to  be  paid  to 
her.  That  the  design  of  the  parties  was  that  the  fund  should, 
in  no  event,  be  applied  to  any  other  purposes  than  those  speci- 
fied, is  made,  if  possible,  more  manifest  by  the  provision,  that 
if  the  cestui  que  trust  shall  survive  the  husband,  then  the 
trustee  is  required  to  reconvey  the  property  to  her.  Then,  and 
not  till  then,  by  the  deed  of  settlement,  would  she  have  the 
absolute  power  of  disposal  of  the  trust  property.  By  these 
trust  deeds,  for  the  benefit  of  Castle's  creditors,  the  objects  of 
the  trust  would  be  defeated,  as  it  is  not  done  for  investment,  or 
to  reduce  the  fund  to  money  to  be  paid  to  Mrs.  Castle,  but  it 
was  to  pay  her  husband's  debts.  These  conveyances  produced 
no  money,  to  be  used  and  applied  to  the  objects  of  the  settle- 
ment, nor  was  it  intended  that  they  should.  This  was  prohib- 
ited by  the  deed,  as  it  was  not  within  the  objects  named,  and 
all  other  purposes  are  expressly  prohibited. 

The  powers  of  the  trustee  and  the  cestui  que  trust  are  not 
derived  from  the  husband,  but  from  the  person  making  the  set- 
tlement, and  declaring  the  trusts.  The  conditions  annexed  to 
a  trust,  pass  with  the  estate,  and  when  the  conveyance  is 
made  to  a  trustee,  for  the  use  of  a  married  woman,  she  may 
exercise  the  powers  granted  by  the  deed  as  effectually  without 
the  consent  of  her  husband,  as  with  it.  The  covenant  of  the 
husband,  in  this  case,  that  the  intended  wife  might  dispose  of 
the  trust  property,  by  deed,  or  will  made  by  her,  did  not  en- 
large her  powers — they,  under  the  settlement,  were  reserved 
by  her  when  she  executed  the  deed  of  settlement,  and  the 
power  to  pledge  the  property,  in  this  case,  was  not  so  reserved. 
A  fair  interpretation  of  our  statute,  authorizing  married  women 
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to  sell  their  real  estate,  by  joining  with  their  husbands  in  a  deed 
of  conveyance,  does  not  authorize  the  sale  of  trust  property 
contrary  to  the  terms  of  the  trust,  nor  does  it  enlarge  the 
powers  delegated  to  her  by  the  instrument  by  which  the  trust  is 
created.  It  may  confer  upon  her  the  power  of  sale  of  trust 
property,  conveyed  or  devised  for  her  use,  when  the  instrument 
by  which  she  takes  the  beneficial  interest  in  the  property,  is 
silent  as  to  the  mode  of  its  disposition. 

It  is  a  well-recognized  principle,  that  when  the  conditions  of 
a  trust  deed  have  not  been  complied  with,  in  a  sale  by  the 
trustee,  a  court  of  equity  will  set  the  conveyance  aside.  Tay- 
lor v.  King-,  6  Munf.  366.  Nor  can  the  interest  of  the  cestui 
que  trust  be  impaired  by  a  conveyance  of  the  trustee  to  a  third 
party  for  another  and  different  trust,  from  those  declared  by  the 
deed,  under  which  he  holds.  Shepherd  v.  McEvers,  4  J.  C.  R. 
136.  And  when  the  purchaser  is  affected  with  notice  of  the 
facts,  which  in  law  constitute  the  breach  of  trust,  the  sale  is 
void  as  to  him.  Wormly  v.  Wormly,  8  Wheat.  421 ;  Mechanics' 
Bank  of  Alexandria  v.  Seaton,  1  Pet.  R.  299. 

The  creditors  of  Castle  were  chargeable  with  notice — they 
were  dealing  with  a  trust  fund,  which  they  knew  to  be  such, 
and  it  was  their  duty  to  know  the  extent  of  the  powers  of  the 
trustee  and  cestui  que  trust  over  it.  The  deed  under  which 
they  claim,  describes  Filkins  as  Mrs.  Castle's  trustee,  and  this 
is  evidence  of  notice  that  they  were  dealing  with  a  trust  fund, 
and  they  either  knew  of  the  terms  of  the  trust,  or  should  have 
known,  and  were  bound  to  conform  their  acts  to  its  terms. 
They  had  no  right  to  give  credit  to  the  husband  on  the  faith 
that  the  trust  fund  would  ever  be  liable  for  its  payment,  and 
having  acted  in  violation  of  the  terms  of  the  trust,  and  with 
notice,  they  have  no  right,  in  equity,  to  hold  the  property  thus 
obtained. 

It  was  also  urged,  that  the  settlement  of  this  property  upon 
Mrs.  Castle  was  in  fraud  of  creditors,  as  the  money  with  which 
the  land  was  entered  and  improved  was  that  of  her  husband, 
and  not  hers.  On  this  point,  the  evidence,  we  think,  is  insuffi- 
cient to  establish  that  fact.  But  even  if  it  was,  this  settlement 
and  the  improvements  were  made  long  before  these  debts  were 
incurred,  and  the  deed  of  settlement  was  of  record,  and  notice 
to  the  world.  The  indebtedness  was  not  incurred  on  the  faith 
that  this  property  was  liable  for  their  payment,  and  these  credit- 
ors have  no  right  to  insist  upon  such  fraud,  if  it  existed,  to  set 
aside  the  settlement.  It  was  not  made  in  fraud  of  their  rights, 
and  none  but  those  who  held  debts  at  the  time  of  its  execution 
have  such  a  right. 

For  these  reasons  we  are  of  the  opinion  that  these  trust  deeds 
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are  inoperative  and  void,  and  that  complainant  and  her  trustee 
are  not  bound  by  them.  The  decree  of  the  Circuit  Court  is 
affirmed. 

Breese,  J.,  dissents.  Decree  affirmed. 

Breese,  J.  I  concur  in  so  much  of  the  opinion  delivered  as 
establishes  the  practice  in  relation  to  considering  substantial 
objections  to  depositions  ;  but,  much  as  I  respect  their  judgment, 
in  nothing  more.  I  might  admit  that  the  decision  of  Chancellor 
Kent,  in  the  case  of  The  Trustees  of  the  Methodist  Episcopal 
Church  v.  Jaques,  3  Johns.  Ch.  77,  though  not  law  even  for  the 
State  in  which  it  was  made,  is  the  best  rule,  and  establishes  the 
correct  doctrine,  and  yet  this  case,  in  my  judgment,  would  not 
be  affected  by  it,  nor  by  the  other  cases  of  a  like  character,  to 
which  the  court  has  referred,  as  they  are  based  on  it.  I  say  so 
for  the  reason  that,  in  this  case,  the  complainant,  Mrs.  Castle, 
did  not  attempt  to  do  with  her  property,  as  a  feme  sole,  or  pur- 
sue any  other  mode  in  disposing  of  it,  than  that  specified  in 
the  ante-nuptial  agreement,  and  that  such  disposition  was  in  the 
exercise  of  powers  she  reserved  to  herself  when  she  settled  her 
property  upon  herself.  The  whole  case  depends,  I  think,  upon 
the  construction  which  should  be  placed  on  this  agreement. 
What  rights  and  powers  did  Emeline  Bennett,  now  Mrs.  Castle, 
the  complainant,  reserve  to  herself  in  this  settlement  ?  Did  she 
reserve  the  use  of  the  property  merely — in  technical  language, 
the  usufruct — or  the  absolute  jus  disponendi? 

The  court  seem  to  think  she  reserved  only  the  use.  I  hold 
she  retained  the  absolute  control.  This  is  to  be  determined  by 
the  agreement.  In  this,  as  in  all  other  cases  of  contract,  the 
intention  of  the  parties  to  the  deed  must  govern. 

It  will  not  be  denied  that  this  settlement  of  complainant  was 
upon  herself,  but  to  act  in  relation  to  it,  through  the  interven- 
tion of  a  trustee.  The  deed  is  in  the  record ;  and  is  between 
Emeline  Bennett,  single  woman,  of  the  first  part,  Thomas 
Whitlock  of  the  second  part,  and  Edward  H.  Castle  of  the  third 
part. 

Let  us  now  examine  carefully  this  deed.  It  recites  that 
Emeline  Bennett,  being  the  owner  of  certain  property,  and  about 
to  marry  E.  H.  Castle,  is  minded  and  disposed  to  transfer  and 
convey  her  property  to  Thomas  Whitlock,  with  the  consent  of 
her  intended  husband,  E.  H.  Castle,  '•'  in  trust,  for  her  own  use 
and  benefit." 

Is  there  any  ambiguity  about  this  language  ?  Is  not  the 
purpose  for  which  the  conveyance  is  made,  clearly  expressed  ? 

Whitlock  consents  to  take  the  property  upon  the  trusts 
declared  in  the  deed — "  to  have  and  to  hold  the  said  real  and 
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personal  estate  to  the  said  Thomas  Whitlock  forever ;  but  upon, 
the  special  trusts,  and  for  the  uses  and  purposes,  and  subject  to 
the  powers  and  obligations  following,  and  none  other."  There 
is  no  ambiguity  about  this  language.  "  None  other  "  meaning 
for  no  other  use  than  her  own  use  and  benefit.  Whitlock  takes 
the  property,  and  can  hold  it  forever,  but  he  must  regard  the 
special  trusts  under  which  he  receives  it,  and  regard  the  uses 
and  purposes  to  which  it  is  limited,  and  be  subservient  to  the 
powers  retained  by  the  grantor  and  bestowed  upon  himself,  and 
regard  the  obligations  he  is  under,  and  none  other,  as  declared 
and  specified  in  the  deed.     What  are  they  ? 

The  first  provides,  that  during  the  time  that  may  transpire 
between  the  making  of  the  deed  and  the  solemnization  of  the 
marriage  between  Emeline  Bennett  and  E.  H.  Castle,  the  trustee 
shall  hold  the  property  for  her  use,  and  pay  the  rents  over  to 
her,  for  her  sole  use. 

The  second  provides  only  for  the  rents,  income  and  demands 
of  the  trust  estate,  or  any  estate  that  might  be  substituted  there- 
for, as  thereinafter  provided,  that  they  shall  be  paid  over  to 
her,  upon  her  sole  and  separate  receipt,  free  from  any  control ; 
and 

The  third  provides  for  the  sale  of  the  trust  estate  itself,  on 
the  request,  or  with  the  approbation  of  complainant,  in  writing, 
or  any  part  of  it,  and  for  the  disposition  of  the  proceeds.  They 
are  to  be  disposed  of  for  two  purposes — either  to  invest  in 
other  personal  or  real  estate,  or  to  be  "  delivered  over  to  the 
said  party  of  the  first  part"  according  to  her  written  directions. 
If  a  sale  is  directed  by  Mrs.  Castle,  and  the  proceeds  invested 
in  other  real  estate,  as  was  the  case  here,  then  it  is  provided, 
"  that  the  estate  so  purchased  shall  be  had  and  held  by  the 
trustee  for  the  same  uses  and  purposes  as  are  declared  con- 
cerning the  property  first  mentioned,  that  is,  for  her  own  use 
and  benefit." 

The  fourth  provides,  that,  on  Castle's  dea'th,  the  property  held 
in  trust  at  the  time  of  his  death,  shall  be  re-conveyed  to  Mrs. 
Castle. 

The  fifth  provides  for  the  appointment  of  new  trustees  on 


certain  contingencies. 


Now  it  seems  to  me,  the  complainant,  by  these  clauses, 
intended  to  retain,  and  did  retain,  the  absolute  control  of  this 
estate.  She  made  no  appointment  of  uses,  except  to  herself, 
that  is  certain.  It  was  her  separate  estate  at  the  outset,  with 
which  she  could  do,  before  the  contract  of  marriage,  as  her  whim 
and  caprice  might  dictate.  She  is  "  minded  "  to  transfer  and 
convey  it,  with  the  consent  of  her  intended  husband,  to  a 
trustee,  for  "  her  own  use  and  benefit,"     The  trustee  accepts  it 
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with  that  understanding — the  intended  husband  consents  to  the 
transfer,  and  to  the  trusts  declared  upon  it,  that  upon  her 
written  request,  and  with  her  approbation,  the  trustee  may  sell 
the  whole  or  any  part  of  it.  It  is  assented  to  and  agreed  by  all 
the  parties,  that  if  sold,  the  proceeds  shall  be  invested  in  other 
real  or  personal  estate,  or  paid  over  to  her,  as  she  might  elect, 
on  giving  written  directions  to  that  end.  The  estate  first  con- 
veyed was  sold,  and  the  proceeds  invested  in  the  property  known 
as  the  Park  Avenue  and  Holstein  property,  conveyed  to  Swift 
as  trustee  for  Castle's  creditors,  by  these  deeds  which  the  court 
has  set  aside  and  rendered  null  and  void.  Now  this  property, 
by  the  terms  of  the  ante-nuptial  agreement,  was  to  be  held  by 
the  trustee  for  the  same  uses  for  which  the  property  described 
in  the  deed  and  first  conveyed,  was  to  be  held,  and  that  was, 
"  for  her  own  use  and  benefit,"  clearly  preserving  the  character 
of  the  estate  as  it  was  when  she  conveyed  it,  that  is,  as  her 
separate  estate. 

I  put  the  question,  what  did  Mrs.  Castle  reserve  ?  The  mere 
use  of  the  estate,  when  by  the  terms  of  the  deed  she  could 
direct  the  property  to  be  sold  and  put  the  proceeds  in  her  own 
pocket  ?  Suppose  she  had  directed  it  to  be  sold,  and  directed 
in  writing  the  proceeds  to  be  delivered  to  her,  will  it  be 
contended  those  proceeds  when  delivered  were  still  in  trust  — 
that  the  trustee  is  not  discharged,  and  the  purchaser  under  him 
would  get  no  title  which  this  court  is  bound  to  respect? 

It  does  seem  to  me  that  stronger  or  clearer  language  to  express 
the  intention  of  retaining  absolute  control  over  her  separate 
estate  could  not  be  used.  She  declares  the  conveyance  in 
trust  is  for  her  own  use  and  benefit,  and  for  no  other  persons. 
She  declares  she  may  direct  in  writing  a  sale  of  the  estate  or 
any  part  of  it,  and  if  the  trustee  is  not  directed  to  re-invest,  he 
must  pay  the  proceeds  of  the  sale  over  to  her,  if  so  directed. 

This  deed,  if  a  deed  can  do  so,  contemplates  that  under  the 
forms  prescribed  in  it,  the  grantor  is,  notwithstanding  her  mar- 
riage, a  feme  sole  as  to  this  property.  There  is  no  restriction 
whatever,  of  any  kind  upon  her  power.  It  was  her  separate  prop- 
erty when  purchased,  and  continued  to  be  her  separate  property 
by  the  terms  of  the  deed.  So  far  from  manifesting  an  intention 
to  deprive  herself  of  her  power  of  disposal  of  this  estate,  or  to 
retain  the  use  of  it  only,  the  contrary  is  most  clearly  expressed. 
When  the  trustee  receives  the  written  directions  of  Mrs.  Castle 
to  sell  the  property  and  pay  the  proceeds  over  to  her,  and  does 
so,  he  is,  on  that  instant,  discharged  from  the  trust,  for  the 
property  cannot  retain  its  trust  character,  when  the  cestui 
que  trust  has  come  into  possession  of  it  lawfully.  Can  they  be 
pursued  and  taken  out  of  her  hands,  and  she  be  compelled  to 
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surrender  them  to  the  trustee  for  investment  in  other  real  or 
personal  estate,  and  is  there  any  power  on  earth  that  could 
restrain  her  in  the  appropriation  of  those  proceeds  ?  She  alone 
had  the  power  under  the  deed  to  direct  a  sale,  she  alone  had 
the  power  to  direct  the  appropriation  of  the  proceeds,  and  in 
her  disposition  of  them  she  was  the  sole  judge  as  to  the  objects 
on  which  they  might  be  bestowed  for  her  use  and  benefit,  and 
of  that  she  was  also  the  exclusive  judge. 

Suppose  the  trustee,  by  her  written  directions,  had  sold  the 
estate  for  thirty  thousand  dollars,  that  being  about  its  value, 
and  had  paid  the  money  over  to  her,  where  resides  the  power 
that  could  prevent  her  from  paying  these  creditors  with  the  money 
and  discharging  her  husband's  indebtedness  with  less  than  one- 
third  of  it  ?  No  such  power  exists  anywhere.  Then,  if  she  could 
sell  the  estate  and  apply  the  proceeds  in  that  most  praiseworthy 
manner,  why  can  she  not  encumber  it  for  the  same  purpose  ? 
Shall  it  be  said  that  although  the  power  is  retained  to  sell  abso- 
lutely, she  shall  not  sell  conditionally  ?  The  greater  power 
includes  the  less,  and  there  is  no  restriction  in  the  deed.  She 
being  a  feme  sole  as  to  the  property,  it  being  her  separate  estate 
originally,  she  cannot,  any  more  than  a  man,  have  a  certain, 
ascertained  and  indefeasible  property,  without  having  that  power 
over  it  which  the  common  law  considers  as  necessarily  incident 
to  property,  and  that  is,  the  power  of  disposing  of  it  absolutely 
or  conditionally.  It  is  a  truism,  if  a  man  is  qualified  to  dispose 
of  his  property  absolutely,  he  is  qualified  to  dispose  of  it 
conditionally.  It  has  always  been  held  everywhere,  where  the 
common  law  obtains,  and  under  all  circumstances,  the  person  for 
whose  use  and  benefit  property  is  held,  can  direct  its  appropria- 
tion, if  not  restricted,  as  to  mode  or  purposes.  This  is  an 
universal  principle,  pervading  not  only  all  the  books,  but  is  a 
dictate  of  common  sense.  This,  I  think,  is  the  first  case  where 
all  the  parties  in  interest,  joining  in  a  deed,  executed  with  all  the 
solemnities  of  the  law,  conveying  that  interest,  and  where  no 
fraud  is  pretended,  and  no  restrictions  on  the  power  to  convey, 
imposed,  are  declared  incapable  of  doing  so,  and  their  convey- 
ance held  to  be  null  and  void. 

The  property  conveyed  by  these  deeds  to  Swift,  the  appellant 
here,  represent  the  property  first  conveyed  to  Thomas  Whitlock, 
and  is  held  by  Filkins,  his  successor,  for  the  same  uses  and  under 
the  same  trusts  as  declared  in  that  deed,  the  uses  being  for  her 
own  benefit — the  trusts  being  that  he  would  sell  it  on  her  writ- 
ten request,  and  either  re-invest,  or  pay  over  the  proceeds  of  the 
sale  to  her.  If  sold  by  her  written  directions,  the  purchaser 
would  certainly  get  a  good  title,  and  if  he  pays  over  the  pro- 
ceeds to  her,  taking  her  receipt,  he  is  forever  discharged  from 
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the  trust.  With  these  proceeds,  Mrs.  Castle  could  found  a 
charity,  invest  in  stocks,  or  apply  them  to  the  noble  purpose  of 
relieving  her  husband  from  his  embarrassments. 

In  the  case  of  the  Methodist  Episcopal  Church,  so  much  re- 
lied on,  Chancellor  Kent  admits  the  power  of  disposal  by  the 
wife,  but  insists  on  an  observance  of  the  mode  prescribed  by  the 
deed  to  her.  The  whole  tenor  of  that  case  is  nothing  more  than 
this,  that  the  deed  of  settlement  required  a  deed  in  order  to 
divest  the  wife  of  the  property — she  was  so  restricted  by  that 
deed,  and  therefore  a  mere  parol  gift  to  her  husband  was  insuffi- 
cient. No  one  can  doubt,  if  there  had  been  a  deed  from  the 
wife,  assigning  to  her  husband  the  Hoyle  mortgage  in  the  form 
and  mode  prescribed  by  the  deed  of  settlement,  that  the  husband 
would  have  held  the  property.  And  such  is  the  drift  of  almost 
all  the  cases  cited. 

The  chancellor  admits  "  the  cases  are  certainly  in  favor  of  the 
position,  that  a  married  woman  is  considered  in  equity  with 
respect  to  separate  property  as  &fe?ne  sole,  and  is  held  to  have 
an  absolute  dominion  or  power  of  disposition  over  it,  unless  her 
power  of  disposition  be  restrained  by  the  deed  or  will  under 
which  she  became  entitled  to  it."  He  then  says :  "  The  next 
question  then  is,  when  does  the  deed  restrain  her  ?  I  think  she 
is  to  be  deemed  restrained,  in  the  present  case,  to  the  modes  of 
disposition  mentioned,  and  that  her  husband  cannot  set  up  any 
less  solemn  alienation  against  her." 

That  solemn  mode  exists  in  this  case.  The  deed  is  made  by 
Mrs.  Castle,  the  cestui  que  trust,  by  Joseph  Filkins,  the  trustee, 
and  by  Edward  H.  Castle,  the  husband,  under  all  the  forms  and 
solemnities  required  by  law,  no  fraud,  duress  or  undue  influence 
appearing,  and  no  point  made  by  the  court  on  that  suggestion, 
though,  judging  from  the  labor  bestowed  on  it  by  complainant's 
counsel,  is  what  he  deemed  the  strong  point  in  the  case,  but 
which  the  court  have  ignored.  What  would  Chancellor  Kent 
have  said  in  Jaques'  case,  if  he  had  had  this  solemn  mode  of 
alienation?  Can  there  be  any  doubt  what  he  would  have  said 
on  such  a  fact  appearing  ? 

The  deed  of  settlement  in  Jaques'  case,  does  not  differ  very 
essentially  from  the  one  before  us.  In  both,  the  absolute  dispo- 
sition of  the  property,  to  be  manifested  by  a  certain  form  of 
disposal,  is  to  be  at  the  pleasure  of  the  wife.  In  this  deed, 
plainly  appearing  in  the  third  clause,  "  that  the  said  trustee 
shall  have  power ,  with  the  approbation,  or  at  the  request  of 
said  Emeline  Bennett,  expressed  in  writing,  to  sell  and  dispose 
of  the  said  trust  estate  or  any  part  of  it." 

This  power  is  a  continuing  power,  and  attaches  to  all  the 
investments  that  might  be  made  by  the  trustee  out  of  the  pro- 
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ceeds  of  the  property  first  conveyed,  and  Mrs.  Castle's  power 
over  it  would  continue  to  be  absolute,  through  all  the  phases  it 
might  assume.  This,  indeed,  is  the  complainant's  own  construc- 
tion of  the  deed  of  settlement,  as  appears  by  the  bill  of  com- 
plaint, for  she  claims  to  have  the  deeds  to  Swift  set  aside,  because 
they  are  not  made  for  the  purpose  of  re-investing  the  proceeds 
in  other  property,  personal  or  real,  to  be  held  on  the  same 
trusts  for  the  complainant,  nor  for  the  purpose  of  delivering 
over  the  proceeds  to  her,  nor  for  the  purpose  of  appropriating 
them  in  any  way  beneficial  to  her,  but  for  the  payment  of  money 
she  was  not  bound  to  pay.  This  may  all  be,  but  she,  having 
directed  the  property  to  be  disposed  of,  in  the  manner  and  for 
the  purposes  directed  in  her  written  and  solemnly  executed 
deed,  it  is  not  now  in  her  power  to  say  it  was  not  for  her  use 
and  benefit.  She  determined  that  question  for  herself  when 
she  executed  these  deeds,  and  it  is  now  too  late  to  object.  She 
has  decided  and  acted,  and  there  is  no  locus  poenitentiae .  This 
construction  of  her  deed  of  settlement,  as  claimed  by  the  com- 
plainant, should  estop  her,  and  should  prevent  the  court  from 
granting  the  relief  prayed.  Her  construction  of  the  deed, 
seems  to  me  inconsistent  with  the  principles  on  which  the  court 
have  granted  the  relief,  for  if  she  had  the  power  of  disposal,  as 
she  claims  to  have  had,  and  insists  she  had  by  the  bill  filed,  how 
can  the  court  say,  she  had  not  this  power  ?  She  does  not  allege 
she  had  not  the  power,  but  that  she  has  exercised  it  in  a  mode, 
and  for  a  purpose,  not  contemplated  by  the  deed  of  settlement. 
She  does  not  ask  the  court  to  deny  her  the  power — that  is  not 
the  case  she  makes  by  her  bill,  and  if  she  had  asked  it,  the 
court  could  not  grant  it,  for  the  reason  that  the  court  cannot 
make  contracts  for  parties.  This  court  has  repeatedly  decided, 
that  a  complainant  in  chancery  must  recover  according  to  the 
case  made  by  the  bill.  The  complainant  must  be  held  to  his 
own  statement  of  his  case,  and  recover  on  that,  or  not  at  all. 
McKee  v.  Bisselt,  5  Gilm.  505 ;  Morgan  v.  Smith,  11  111.  R.  200 ; 
Rowan  v.  Bowles  and  Wife,  21  ib.  17.  How  then,  I  ask,  can 
this  court,  in  this  case,  permit  this  complainant  to  recover 
against  her  own  showing;  ? 

-but  to  arrive  at  a  proper  understanding  of  this  deed  of  set- 
tlement, the  whole  of  it  must  be  considered,  not  detached  parts 
of  it,  or  obscure  phrases.  Is  there  no  efficacy  to  be  given  to 
the  covenant  of  the  husband  ?     That  is  as  follows  : 

"  And  the  said  Edward  H.  Castle  doth  for  himself,  his  heirs, 
executors,  administrators,  and  assigns,  covenant  and  agree,  to 
and  with  the  said  Thomas  Whitlock,  in  manner  following :  that 
is  to  say,  that  if  the  said  intended  marriage  shall  take  effect,  he, 
the  said  Edward  H.  Castle,  shall  and  will  permit  and   suffer 
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the  said  Emeline  Bennett  to  give,  grant,  and  dispose  of  her  said 
separate  estate  as  she  shall  think  fit  in  her  lifetime,  and  to 
make  such  will,  or  other  writing  as  aforesaid,  and  thereby  to 
give,  order,  devise,  limit,  and  appoint  her  said  separate  estate 
to  any  person  or  persons,  for  any  trust,  use,  intent  or  purpose 
whatsoever ;  and  that  the  person  or  persons  to  whom  the  said 
Emeline  Bennett  shall  give  or  dispose  any  part  of  her  said  sepa- 
rate estate  by  her  will,  or  any  other  writing  that  shall  be  signed, 
sealed,  and  executed  by  her  in  the  presence  of  two  or  more 
credible  witnesses  as  aforesaid,  shall,  and  lawfully  may,  peace- 
ably and  quietly  have,  hold,  use  occupy,  possess  and  enjoy  the 
same,  according  to  the  true  meaning  of  such  gift  and  devise  or 
appointment,  without  any  denial,  hindrance,  or  interruption  of 
or  by  the  said  Edward  H.  Castle,  his  executors,  administrators, 
or  assigns,  or  any  of  them." 

I  think  this  covenant  is  entitled  to  great  consideration  in 
placing  a  construction  upon  the  deed.  In  marriage  settlements 
like  this,  the  object  generally  is  to  guard  against  the  legal  effects 
of  a  marriage,  which,  by  operation  of  law,  would  divest  a  wife 
absolutely  of  her  personal  property,  and  take  from  her,  during 
coverture,  all  control  over  her  real  estate.  The  motives  of  the 
wife  can  never  be  to  guard  against  herself,  but  to  retain  domin- 
ion over  her  estate,  and  to  prevent  her  intended  husband  from 
intermeddling  with  it  any  farther  than  she  may  choose  to  allow. 
The  husband,  by  becoming  a  party  to  the  deed,  concedes  away 
his  marital  rights.  Now  it  would  be  strange  indeed,  if  the 
husband  entering  into  the  deed,  which  would  be  of  no  effect  if 
he  did  not,  should  not  be  permitted  to  control  and  qualify  the 
deed  by  such  conditions,  restrictions,  limitations  and  grants,  as 
he  may  choose  to  couple  with  such  consent.  His  part  of  the 
deed,  assenting  to  the  powers  which  his  intended  wife  reserved, 
must  be  used  in  connection  with  other  parts  of  it,  to  ascertain 
the  meaning  of  the  whole.  There  are  two  covenants  by  the 
husband,  the  first  clearly  and  explicitly  yielding  to  the  wife  the 
absolute  and  unlimited  control,  with  the  sole  restriction  that 
her  alienation  of  the  property  shall  be  by  writing,  signed  and 
executed  in  the  presence  of  two  credible  witnesses.  The  other 
is  general  in  its  terms,  that  she  shall  receive  the  rents  and  profits, 
and  that  he  will  not  interfere  with  the  trust  estate,  and  sufficient 
of  itself  to  indicate  his  consent  to  the  settlement.  Why  then, 
it  may  be  asked,  was  this  special  covenant  inserted,  if  it  was 
not  for  the  purpose  of  more  clearly  defining  her  powers  ?  It 
must  be  regarded  as  a  grant  of  power  by  the  husband  to  the 
wife,  of  unlimited  control,  or  at  least  an  acknowledgment  of 
such  power.  To  arrive  at  the  point  of  how  much  power  the 
wife  retained,  or  the  husband  granted  to  her,  over  her  separate 
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estate,  we  must  not  cast  entirely  aside  a  clause  iu  which  the  hus- 
band, in  plain  language,  covenants  that  she  shall  have  certain  pow- 
ers, and  which  must  attach  to  the  property,  whatever  form  it  may 
assume.  This  is  not  allowed  in  construing  such  instruments. 
This  covenant  then,  by  the  husband,  is  something  more  than  mere 
form,  and  yields  up  to  the  wife  the  unlimited  control  of  the  estate. 

And  why  should  she  not  have  the  control  ?  It  is  claimed 
it  was  her  separate  property  at  the  outset,  and  being  so,  nothing 
can  be  more  just  than  that  she  should  control  it,  her  husband 
consenting.  One  purpose  was,  undoubtedly,  as  the  courts  say, 
to  keep  it  free  from,  and  unaffected  by,  the  creditors  of  her  hus- 
band, to  which  it  might,  if  not  settled  upon  her,  be  subject.  It 
was  not  designed  to  tie  it  up,  so  that  she  could  not  dispose  of 
it,  hence  the  necessity  for  a  trustee  or  an  instrument  of  convey- 
ance, if  a  sale  was  desirable.  That  a  sale  of  the  property  was 
contemplated  at  some  time,  appears  from  another  clause  in  the 
deed,  not  adverted  to,  which  is,  that  the  purchaser  should  not 
be  required  to  look  to  the  application  of  the  proceeds.  This 
was  to  render  the  property  more  saleable.  Suppose  the  proper- 
ty should  depreciate  in  value,  and  yield  an  income  insufficient 
for  her  support,  has  she  not  the  power  to  dispose  of  the  whole 
or  a  part  for  such  purpose,  or  for  a  marriage  portion  for  her  son 
or  daughter,  or  to  defend  her  title  to  the  property,  should  it  be 
attacked  ?  For  these  and  all  conceivable  purposes  she  retains 
the  control.  It  being  her  own  property,  no  good  reason  can 
be  given  why  she  should  not  alienate  at  her  pleasure,  restricted 
only  by  the  mode  prescribed.  Some  one  had  the  control  of  this 
estate,  and  if  it  was  not  the  owner,  who  was  it,  under  the 
various  clauses  of  this  deed  of  settlement  ? 

But  upon  the  law  of  the  case,  and  the  rule  as  declared  in 
Jaques'  case.  I  have  examined  all  the  authorities  cited  by  Chan- 
cellor Kent  within  my  reach,  and  I  undertake  to  say,  as  the 
eminent  counsel  in  the  Court  of  Errors  said,  that  before  the  de- 
cision by  Sir  R.  Pepper  Arden,  afterwards  Lord  Alvanly,  in  the 
case  of  Socket  v.  Wray,  in  1793,  and  on  which  the  eminent 
chancellor  so  much  relies,  there  is  not  a  single  decision  or  a 
dictum  to  be  found  in  the  books,  prior  to  that  time,  against  the 
doctrine  that  the  wife  has  the  absolute  ownership  of  her  sepa- 
rate estate,  under  a  settlement.  Clancy,  in  his  Treatise  on  the 
Rights  of  Married  Women,  says  :  "  That  case  seems  to  have 
been  decided  against  the  principle  of  all  the  authorities  on  the 
subject  of  the  wife's  separate  estate."  Clancy's  Rights  of  Mar- 
ried Women,  298.  At  page  301,  he  also  says,  that  the  decision 
is  directly  at  variance  with  the  doctrine  laid  down  in  some  prior 
leading  cases  on  the  subject,  and  has  not  been  followed  in  any 
subsequent  case. 
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Lord  Thurlow,  with  the  greatest  desire  to  put  a  restraint  on 
the  wife's  power  of  alienation,  declared  notwithstanding  in  the 
case  of  Ellis  v.  Atkinson,  8  Broke's  C.  C.  347  —  565,  that  "  as 
the  2,000  pounds  was  in  the  absolute  power  of  the  wife,  and  no 
appointment  intended  for  her  children  or  other  purposes,  and  it 
was  evidently  her  pleasure  to  give  it  to  her  husband,  he  did  not 
see  how  he  could  prevent  her."  He  bowed  to  the  authority  of 
prior  decisions. 

After  the  case  of  Socket  v.  Wrap  came  the  case  of  Whistler  v. 
Newman,  4  Vesey,  129,  and  Mores  v.  Huish,  5  ib.  692,  decided 
by  Lord  Loughborough  siding  with  Socket  v.  Wray.  These  are 
the  cases  chiefly  relied  on  in  the  Jaques  case,  and  are  the  only 
well-considered  cases  that  interrupt  the  current  of  decisions 
from  the  time  of  Lord  Macclesfield  down,  and  their  influence 
was  short  lived.  How  it  can  be  said  that  the  English  decisions 
"  are  so  floating  and  contradictory  as  to  leave  us  the  liberty 
of  adopting  the  true  principle  of  these  settlements,"  or  why 
decisions  of  a  century  do  not  eliminate  "  the  true  principle," 
I  am  at  a  loss  to  discover.  There  are  four  or  five  decisions 
only  on  one  side,  and  more  than  fifty,  by  the  most  learned  jurists, 
on  the  other.  The  decisions  of  Sir  Pepper  Arden  and  Lord 
Loughborough  have  not  been  followed  by  any  of  their  successors, 
neither  by  Hardwicke,  Talbot,  Thurlow  or  Eldon.  Lord  Eldon, 
in  Sperling  v.  Rockfort,  8  Vesey,  164,  says :  "  Wishing  that  the 
law  may  turn  out  for  the  protection  of  married  women,  to  the 
extent  in  which  it  is  represented  in  Whistler  v.  Newman,  I  find 
it  impossible  to  reconcile  all  that  is  said  in  that  case  to  former 
cases."  And  in  Parkes  v.  White,  11  Vesey,  209,  he  says :  "  In 
Whistler  v.  Newman,  if  it  is  asserted  that  though  Lord  Thur- 
low, following  his  predecessors  as  far  back  as  the  doctrine  can 
be  traced,  repeatedly  decided  upon  this  principle,  this  court  has 
now  a  right  to  refuse  to  follow  it,  I  am  not  bold  enough  to  act 
on  that  position." 

Clancy,  page  819,  says  that  "  the  two  decisions  of  Whistler 
v.  Nevjman  and  Mores  v.  Huish  are  quite  contrary  to  the 
course  of  the  authorities  which  were  previous  to  them,  and 
accordingly  they  have  been  overruled  by  the  cases  of  Wag-staff 
v.  Smith,  9  Vesey,  920,  Sturges  v.  Corp,  15  ib.  190,  Essex  v. 
Atkins,  14  ib.  542,  and  the  other  subsequent  cases."  He  con- 
cludes by  saying,  page  321,  "  It  therefore  may  now  be  considered 
as  the  settled  law  of  our  courts  of  equity,  that  wherever  prop- 
erty has  been  given  to  the  separate  use  of  a  married  woman, 
the  gift  being  unaccompanied  by  any  power  of  appointment,  she 
is  so  far  to  be  treated  as  a  feme  sole  in  respect  to  it,  that  she 
may  (as  in  cases  where  she  has  the  power  of  appointment)  dis- 
pose of  it  by  will  or  by  grant  of  an  annuity  out  of  it,  and  that 
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she  may  sell  her  reversionary  interest  in  it,"  referring  to  Wag- 
staff  v.  Smith,  9  Vesey,  920,  Brown  v.  Like,  14  Vesey,  302, 
and  Sturges  v.  Corp,  13  Vesey,  190  ;  and  he  farther  says, 
"  And  these  cases  also  prove  that  a  feme  covert  having  separate 
property,  with  or  without  an  express  power  of  appointment,  may 
exercise  her  right  of  ownership  over  it,  without  the  consent  of 
her  trustees,  and  even  in  opposition  to  them,  unless  the  terms  of 
the  gift  require  their  concurrence,  however  improvident  the 
transaction  may  be,  provided  it  does  not  appear  that  she  was 
coerced  on  the  occasion,  or  that  any  fraud  had  been  practiced 
upon  her,"  referring  to  Grigby  v.  Cox,  1  Vesey,  Sen.,  517,  and 
Essex  v.  Atkins,  14  Vesey,  542. 

From  the  time  of  Lord  Macclesfield,  in  1740,  and  anterior 
thereto,  down  to  the  case  of  Socket  v.  Wrap,  in  1793,  the  cur- 
rent of  decisions  was  unbroken.  Sir  Pepper  Arden  cast  into  it 
one  small  pebble,  followed  by  Lord  Loughborough  with  two  of 
larger  size,  but  they  failed  to  impede  its  force.  It  has  flowed 
on  to  our  day  with  undiminished  power,  not  rippled  even  by  the 
futile  efforts  of  these  distinguished  jurists,  and  no  English  chan- 
cellor, and  but  few  in  our  own  country,  have  repeated  their 
experiment. 

But  Chancellor  Kent's  opinion  is  not  the  law  of  his  own  State, 
and  never  was.  His  decision  was  reversed  by  the  nearly  unani- 
mous opinion  of  the  Court  of  Errors,  the  highest  judicial  tri- 
bunal of  the  State  of  New  York.  See  Jaques  v.  M.  E.  Church, 
17  Johnson's  R.  548.  That  court  was  composed  of  Spencer, 
Chief  Justice ;  Van  Ness,  Piatt,  Yates  and  Woodworth,  Asso- 
ciate Justices  of  the  Supreme  Court,  and  also  of  the  Senate  of 
that  State,  and  among  the  Senators  was  Martin  Van  Buren,  a 
lawyer  of  great  eminence.  They  were  all  against  the  chancel- 
lor, he  being  sustained  by  two  Senators  only,  and  they  of  no 
known  reputation  as  jurists.  Chief  Justice  Spencer,  and  Piatt, 
Justice,  delivered  elaborate  opinions,  recognizing  the  well-estab- 
lished doctrine,  and  in  my  judgment,  the  true  doctrine  of  the 
English  chancery,  and  that  is,  that  a  feme  covert,  with  respect 
to  her  separate  estate,  is  to  be  regarded  in  a  court  of  equity  as 
a  feme  sole,  and  may  dispose  of  her  property  even  without  the 
consent  or  concurrence  of  her  trustee,  unless  especially  re- 
strained by  the  instrument  under  which  she  acquires  her  sepa- 
rate estate ;  and  though  a  particular  mode  of  disposition  be 
specifically  pointed  out  in  the  instrument  or  deed  of  settlement, 
it  will  not  preclude  the  adoption  of  any  other  mode  of  disposi- 
tion, unless  there  are  negative  words  restraining  her  power  of 
disposition,  except  in  the  very  mode  so  pointed  out.  This 
decision  was  made  in  1820,  and  has  been  affirmed  and  followed 
ever  since,  by  the  highest  courts  in  that  State.     North  Ameri- 
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can  Coal  Co.  v.  Dyett,  7  Paige  Ch.  14  ;  Gardner  v.  Gardner, 
ib.  112  ;  Guild  v.  Peck,  11  ib.  20  ;  Dyett  v.  American  Coal  Co., 
20  Wendell,  573  ;  Fireman's  Insurance  Co.  v.  Bay,  4  Barbour, 
413.  And  such  is  the  doctrine  recognized  by  Justice  Story,  2 
Story's  Eq.  Jur.,  §§  1390,  1395,  and  of  the  eminent  Chancellor 
Dessaussure,  of  South  Carolina,  in  Erving  v.  Smith,  3  Dessaus- 
sure,  417. 

Lord  Chancellor  Eldon,  in  the  case  of  Parkes  v.  White,  11 
Vesey,  Jr.,  209,  in  1805,  reviewed  these  cases  decided  by  Sir 
Pepper  Arden  and  Lord  Loughborough,  and  distinctly  says, 
(page  226)  :  "  I  do  so  much  doubt  the  authority  of  Whistler  v. 
Newman,  that  I  desire,  when  this  cause  comes  on  again,  that 
case  may  be  very  fully  considered."  He  also  remarks  on  this 
case,  (page  222,)  that  "  it  must  be  considered  how  far  it  is  con- 
sistent with  the  preceding  authorities  ;  if  it  is  not,  then  whether 
it  was  competent  to  the  court  in  that  year  to  refuse  to  make  a 
decree  consistent  with  all  the  declarations  of  this  court  for  a 
century."  Lord  Eldon  lays  down  the  rule  to  be,  that  "  a  mar- 
ried woman,  having  an  estate  to  her  separate  use,  is  capable  of 
disposing  of  it,  provided  the  transaction  is  free  from  fraud,  and 
no  unfair  advantage  is  taken  of  her." 

The  following  are  some  of  the  cases  decided  in  the  English 
chancery,  establishing  this  doctrine :  Powell  v.  Hankey,  2  P. 
Williams,  82 ;  Norton  v.  Truvill,  ib.  144 ;  Ridout  v.  Lewis,  1 
Atkins,  269  ;  Stanford  v.  Marshal,  2  ib.  69  ;  Penne  v.  Peacock, 
Cases  in  the  time  of  Talbot,  41 ;  Hulme  v.  Tenant,  1  Broke's 
Ch.  C.  16  ;  Pybus  v.  Smith,  3  ib.  340  ;  Newman  v.  Carlong,  ib 
347 ;  Fettiplace  v.  Gorges,  ib.  8  ;   Squire  v.  Dean,  4  ib.  326 
Allen  v.  Papiuorth,  1  Vesey,  Jr.  163  ;   Grigby  v.  Cox,  ib.  517 
Peacock  v.   Monk,   2  ib.  190 ;   Smith  v.  Camelford,  ib.   698 
Paulet  v.   Deloone,  ib.   663  ;  Parkes  v.    White,  11  ib.   209 
Heally  v.  Thomas,  15  ib.  596 ;   Dolbine  v.  Dolbine,  16  ib.  126 

I  have  not  time  to  pursue  the  search  farther.  It  is  sufficient 
to  say,  that  such  is  the  rule  of  a  court  we  are  apt  to  regard  as 
authority  on  all  questions  of  this  kind,  and  if  we  should  happen 
to  think  their  decisions  are  not  founded  in  good  reason,  still  it 
has  ever  been  the  uniform  practice  of  this  court  to  yield  to  them. 
1  can  say  with  Lord  Eldon,  in  the  case  of  Parkes  v.  White: 
"  If  it  be  asserted  that  this  court  has  now  a  right  to  refuse  to 
follow  them,  I  am  not  bold  enough  to  act  upon  that  position." 
We  look  to  the  decisions  of  these  courts,  and  not  to  that  of  one 
distinguished  man,  as  evidence  of  what  the  law  is,  and  we  are 
quite  likely  to  find  the  law  in  them  correctly  expounded,  if  any- 
where. It  is  also  understood,  that  a  long  and  uninterrupted 
series  of  decisions  on  a  point,  establishes  the  point.  Danger  is 
to  be  apprehended  in  departures,  no  matter  who  may  lead  off. 
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With  this  rapid  review  of  cases,  it  may  not  be  arrogant  or 
impertinent  to  suggest  that  Chancellor  Kent  has  fallen  into  the 
error  of  supposing,  with  Lord  Loughborough,  that  trustees  were 
created  for  the  protection  of  the  wife,  and  "  to  contribute,  as 
he  says,  the  only  sufficient  shield  against  the  undue,  secret  and 
powerful  influence  of  the  husband." 

It  was  urged  against  this  view  in  the  Court  of  Errors,  that 
trustees  were  introduced  in  settlements  of  this  kind,  not  as  the 
counsellors  and  champions  of  the  wife  against  the  husband,  but 
to  avoid  and  evade  the  principles  of  the  common  law,  by  which 
the  husband  is  not  allowed  to  be  the  grantor  or  trustee  of  his 
wife.  By  that  law,  after  marriage  the  personal  property  of  the 
wife  belongs  absolutely  to  the  husband,  and  he  also  becomes 
entitled  to  the  rents  and  profits  of  her  real  estate.  And  that 
by  adopting  at  an  early  day,  as  the  English  chancery  did,  much 
of  the  principles  and  practice  of  the  civil  law,  the  way  was 
opened  to  the  adoption  of  the  rules  of  that  code  in  relation  to 
the  property  of  married  women,  and  in  upholding  the  notion  of 
a  separate  estate  in  the  wife,  and  allowing  ante-nuptial  contracts 
which  that  court  did,  the  inference  must  be,  that  it  adopted  the 
whole  of  the  law  as  it  was  found  in  that  code,  and  in  the  codes 
of  all  the  European  nations  which  had  adopted  that  system,  and 
that  was,  that  the  wife  should  have  the  entire  and  absolute  con- 
trol and  disposition  of  her  separate  estate.  That  in  adopting 
the  rules  of  that  code,  this  principle  was  adopted,  and  whilst 
designing  to  restrict  the  husband  in  his  common  law  right,  it 
never  intended  to  restrain  the  wife  and  place  her  under  disabil- 
ities not  known  to  the  civil  law.  But  as  this  could  not  be  done 
so  as  to  bind  the  courts  of  common  law,  resort  was  had  to  the 
well-known  agents  of  a  court  of  chancery,  and  the  property 
vested  in  trustees  as  mere  instruments  of  conveyance.  That 
court  adopted  this  argument,  and  properly. 

Is  it  not  preposterous  to  say  a  wife  shall  not,  to  save  her 
husband  from  disgrace  and  ruin,  forego  a  settlement  of  her 
property  acquired  by  her  own  means,  and  when,  in  the  deed  of 
settlement,  she  has  expressly  retained  the  power  to  sell  it  ?  Is 
she  not  to  act  upon  the  suggestions  of  her  own  noble  and  gen- 
erous heart  ?  Is  she  not  permitted  to  blend  her  fate  with  her 
husband's,  and  to  give  her  all  to  save  him  ?  or  is  the  picture  more 
captivating,  when  ruin  stares  him  in  the  face,  and  he  stands  dis- 
mayed amid  the  wreck  which  misfortune  has  brought  upon  him, 
to  see  the  wife  wrapping  herself  up  in  her  own  selfishness,  cling- 
ing to  her  property,  consoling  herself  with  the  reflection,  that 
she  is  safe  and  uninjured.  Should  she  surrender  her  separate 
property  to  relieve  her  husband,  she  would  be  in  a  situation  no 
worse  than  the  common  law  placed  her,  and  which,  in  my  judg- 
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ment  is  most  consistent  with  the  marriage  state  and  the  true 
policy  of  society.  Marriage  is  a  farce,  and  its  relations  by  no 
means  desirable,  if  a  wife,  of  her  own  free  will,  cannot  be  per- 
mitted to  sacrifice  her  estate  for  her  husband,  and  the  idea  of 
any  interference  in  matters  of  property,  to  stifle  the  impulses  of 
affection  or  duty,  is  not  conducive  to  the  peace  and  happiness  of 
families.  The  civil  law  and  the  wisest  chancellors  of  England, 
approved  the  wife  putting  herself  under  the  conduct  of  her 
husband,  and  of  entrusting  him,  rather  than  another,  with  the 
management  of  her  estate  ;  and  Lord  Eldon,  in  Parkes  v.  White, 
before  referred  to,  said,  "  if  the  husband  conducts  himself  well, 
he  did  not  know  that  she  could  make  a  more  worthy  disposition 
of  her  interest  than  to  give  it  to  him,  though  the  particular  act 
should  be  looked  to  with  jealousy." 

There  might  be  a  distinction,  though  the  books  make  none, 
between  the  cases  where  property  not  originally  the  wife's  is 
settled  upon  her  by  deed  or  will,  and  where  it  was  her  own 
originally.  In  the  former  case  she  might  well  be  held  restricted 
to  the  mode  and  purposes  expressly  specified ;  in  the  latter, 
being  her  own  property,  and  her  object  being  to  protect  it  from 
her  husband's  liabilities,  she  ought  to  have,  unless  she  has 
expressly  restricted  herself,  full  power  to  subject  it  to  his  credit- 
ors, if  she  should  desire  to  do  so,  or  dispose  of  it  in  any  other 
way.  Like  the  States  of  this  Union,  possessing  all  powers, 
originally,  they  can  exercise  all  they  have  not  surrendered  to 
the  Congress,  unless  specially  restricted  by  their  own  deed — the 
Constitution.  But  the  Congress,  acting  under  granted  powers, 
not  originally  possessed,  can  exercise  none  but  those  granted. 

These  being  the  views  I  entertain  of  the  construction  which 
should  be  put  upon  the  ante-nuptial  agreement  or  deed  of  settle- 
ment, and  of  the  law  of  the  case  as  delivered  by  Lord  Hardwicke 
and  his  successors,  with  but  rare  departures  from  their  rulings, 
I  am  of  opinion  that  the  decree  should  be  reversed,  and  the 
deeds  of  trust  to  appellant  established. 

Separate  opinion  by  Caton,  C.  J. 

After  the  presentation  of  his  views,  by  my  brother  Breese,  I 
felt  apprehensive  that  we  might  have  fallen  into  an  error  in  the 
opinion  which  had  been  adopted.  This  apprehension,  together 
with  the  very  high  respect  which  I  ever  feel  for  his  opinions, 
imposed  upon  me  the  conscious  duty  of  again,  with  the  greatest 
care,  examining  the  whole  subject,  with  all  the  accessible 
authorities  on  both  sides  bearing  upon  it.  I  arise  from  this  re- 
examination without  a  doubt  upon  my  mind  that  we  have  decided 
the  case  correctly,  and  that  the  rule  of  law  which  we  have  laid 
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down  in  the  principal  opinion,  is  supported  by  the  weight  of 
authority  and  reason  too,  as  reason  addresses  itself  to  my  mind. 
I  cannot,  after  examining  all  the  English  cases  on  both  sides, 
but  agree  with  Lord  Eldon  and  Chancellor  Kent,  that  those 
decisions  are  so  contradictory,  and  the  rule  of  the  English 
court  so  fluctuating,  as  to  embarrass  rather  than  elucidate  the 
inquiry.  Kindred  questions  arising  out  of  marriage  settlements, 
are  almost  infinite,  variant  from  each  other  by  the  slightest 
shade,  which,  however,  may  control  the  decisions,  and  without 
the  closest  scrutiny  and  discrimination,  these  tend  further  to 
embarrass  the  subject. 

Upon  no  controverted  legal  question  is  it  more  easy  to  account 
for  the  diversity  of  decisions  and  conflicting  opinions,  than  upon 
this.  Those  judges  who  endow  the  wife  with  the  greatest 
powers  under  the  marriage  settlement,  and  thereby  afford  to  her 
rights  the  least  security,  are  universally  found  to  condemn  the 
policy  of  giving  to  the  wife  any  estate  beyond  the  control  of  the 
husband,  as  tending  to  a  pernicious  iufluence  upon  the  marriage 
relation,  while  those  who  approve  the  policy  of  allowing  mar- 
riage settlements,  uphold  them  in  their  spirit  and  meaning,  as 
they  conceive,  by  following  those  decisions  which  give  the 
greatest  security  to  the  settlement  upon  the  wife  in  refusing  to 
extend  her  power  to  alienate  the  property  beyond  that  which  is 
expressly  given  her  in  the  deed  of  settlement.  This^  is  but 
obedience  to  a  law  of  human  nature.  To  every  humane  mind, 
that  reasoning  is  the  soundest  which  m@st  tends  to  promote  that 
which  it  deems  to  be  the  greatest  public  good,  or  the  end  most 
to  be  desired.  Hence  we  find,  upon  many  of  the  most  import- 
ant questions  affecting  human  rights,  parallel  lines  of  conflicting 
decisions  running  down  through  a  long  course  of  years,  kept  up 
and  maintained  by  the  accidental  circumstance  that  the  judges 
upon  whom  the  duty  of  deciding  devolved,  in  the  various  courts 
and  in  different  ages,  entertained  different  views  as  to  what 
would  best  promote  the  ends  of  justice  and  the  public  good. 
Most  eminently  do  the  decisions  upon  this  question  illustrate  the 
truth  of  these  remarks ;  if  we  will  but  examine  those  which 
have  been  made  on  both  sides.  Of  course,  if  we  examine  but 
one  side  of  any  question,  we  see  and  appreciate  only  that  side, 
and  then  it  is  not  difficult  to  present  it  in  strong  colors. 

After  so  much  has  been  said,  and  so  well  said,  by  my  associ- 
ates, it  would  be  unpardonable  in  me  again  to  go  over  and 
review  the  decisions  which  have  been  made  on  this  subject. 
They  all  agree  that  the  wife  may  exercise  all  the  powers  in  the 
disposition  and  use  of  the  property  which  are  expressly  con- 
ferred on  her  by  the  marriage  settlement,  in  the  mode  thereby 
specified,  and  most  agree  that  where  a  right  is  given  by  the 
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marriage  settlement  and  it  is  silent  upon  the  subject,  she  may 
appoint  the  same  as  a  feme  sole.  But  where  the  marriage  set- 
tlement specifies  one  or  more  modes  of  appointment,  or  states 
a  particular  object  for  which  the  property  may  be  sold,  with- 
out negative  words  as  to  any  other  mode,  or  for  a  different 
object,  whether  she  may  appoint  in  any  other  mode  than  that 
specified,  or  for  a  different  object  than  the  one  stated,  is  the 
question  upon  which  the  principal  controversy  has  arisen. 
Upon  this  question  the  decisions,  both  in  England  and  in  this 
country,  are  both  ways.  In  England  the  greatest  number,  if 
counted,  will  be  found  to  be  in  favor  of  the  power.  In  this 
country,  not  only  the  number  of  decisions,  but  in  a  majority  of 
the  States,  those  against  the  power  very  greatly  prepon derate. 
This  presents  the  state  of  the  adjudications  on  the  subject  as 
fairly  and  impartially  as  I  am  capable  of  understanding  it.  In 
this  conflict  of  authority,  I  do  not  hesitate  to  go  with  the  great 
current  of  American  decisions,  supported  as  these  undeniably  are 
by  a  number  of  English  decisions,  admitted  by  all  to  be  entitled 
to  the  very  highest  respect.  It  does  seem  to  me  that  the  max- 
im that  the  expression  of  one  thing  is  the  exclusion  of  another, 
is  directly  applicable  to  this  question. 

The  cases  all  agree  upon  another  question,  which  in  argument 
has  been  discussed  in  this  case,  and  that  is,  that  the  marriage 
settlement  is  to  have  the  same  effect  and  construction  where  it 
is  made  by  the  wife  before  marriage,  as  where  it  is  made  by  a 
third  person.  The  very  object  of  a  marriage  settlement  may 
be  to  protect  the  beneficiary  as  well  against  her  own  weakness 
and  yielding  disposition  in  her  dependent  condition,  as  against 
the  improvidence  or  dissipation,  or  even  misfortune,  of  her  hus- 
band. Upon  another  question  also  the  cases  are  all  agreed,  and 
that  is,  that  where  a  particular  mode  of  appointment  or  object 
is  specified,  and  negative  words  are  contained  in  the  deed, 
pointing  to  that  mode  or  object,  that  negation  absolutely  forbids 
any  other  mode,  or  an  appointment  for  any  other  object.  It  so 
happens  in  this  case  that  the  deed  of  settlement  does  contain 
such  an  absolute  negation  in  terms  which  admit  of  no  doubt  or 
ambiguity.  The  habendum  clause  of  the  deed  is  in  these 
words  :  "  To  have  and  to  hold  the  said  real  and  personal 
estate  to  the  said  Thomas  Whitlock  forever,  but  upon  the  special 
trusts,  and  for  the  uses  and  purposes,  and  subject  to  the  powers 
and  obligations  following,  and  none  other,  namely  :  "  The  only 
declarations  of  the  trust  which  authorize  the  disposition  of  the 
property,  are  found  in  the  third  specification,  and  are  that  the 
trustee  may  sell  the  property  with  the  written  consent  of  the 
wife,  either  for  the  purpose  of  investing  the  proceeds  in  other 
personal  or  real  estate,  to  be  held  subject  to  the  same  trusts,  or 
16 
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for  the  purpose  of  paying  the  money  to  her.  By  the  deed  then, 
the  trustee  could  dispose  of  the  property  in  this  mode  and  for 
these  two  objects,  but  in  no  other  mode  and  for  no  other  objects. 
Here  then  he  was  expressly  forbidden  to  convey  this  property 
to  a  trustee  for  the  benefit  of  Castle's  creditors,  and  I  venture 
to  say  that  no  case  can  be  found  authorizing  the  disposal  of  the 
property,  in  defiance  of  the  express  restraint  of  the  deed  creat- 
ine the  trust,  and  yet  such  is  undeniably  the  case  here,  and  we 
are  called  upon  to  sanction  the  sale.  I  cannot  appreciate  how 
there  can  be  any  diversity  of  opinion  on  this  point. 

While  writing  upon  this  case,  I  will  state  another  ground 
upon  which  I  have  no  doubt  this  conveyance  ought  to  be  set 
aside,  and  that  is,  the  circumstances  under  which  this  deed  was 
executed  by  Mrs.  Castle.  Admitting  her  authority  to  execute 
this  deed,  all  agree  that  the  act  must  be  clone  freely  and  volun- 
tarily, without  coercion  or  constraint  of  mind  or  body,  and 
without  undue  influence  by  flattery  or  by  fear.  I  have  never 
heard  of  a  case  where,  to  my  mind,  more  unwarrantable  means 
were  resorted  to  in  order  to  induce  a  married  woman  to  execute 
a  deed.  She  was  at  the  time  enciente,  and  in  a  high  state  of 
nervous  irritability,  as  her  physician  tells  us.  Her  husband 
was  overwhelmed  with  debts,  and  was  arrested  on  a  criminal 
charge  preferred  by  his  creditors,  for  a  conspiracy  to  obtain 
goods  under  false  pretenses,  an  examination  of  which  was  then 
in  actual  progress,  and  had  been  for  some  days.  The  daily 
papers,  which  were  taken  in  the  family,  were  teeming  with 
accounts  of  the  trial,  of  the  most  alarming  character.  Her 
husband  assured  her,  and  there  is  not  a  shadow  of  doubt  that 
she  believed  it,  that  he  must  go  to  the  penitentiary  unless  a 
compromise  could  be  made  with  his  creditors,  and  the  prosecu- 
tion thereby  stopped,  and  that  the  only  possible  means  of  doing 
this  was  by  her  signing  this  deed,  and  unless  it  was  done  he 
threatened  to  commit  suicide,  as  preferable  to  the  penitentiary. 
With  a  resolution  hardly  feminine  she  resisted  every  appeal  and 
every  appliance  to  coerce  submission  to  this  dire  necessity,  till 
this  last  pretense,  and  this  picture  of  horror  was  presented  to 
her  view  by  her  own  husband.  This  statement  was  false,  for 
the  offense,  if  proved,  was  not  punishable  in  the  penitentiary. 
This  is  but  a  slight  sketch  of  the  constraining  means  resorted 
to  in  order  to  coerce  this  woman  to  dispose  of  the  means  which 
she  had  provided,  at  the  time  of  her  marriage,  for  the  support 
of  herself  and  children,  and  her  husband  also,  that  she  might 
not  be  utterly  destitute  in  case  misfortune  should  overtake  him  ; 
and  which  she  designed  should  be  beyond  the  reach  of  his  credi- 
tors in  every  contingency.  And  in  this  I  omit  the  interference 
and  influence  of  apparent  strangers,  and  the  visits  to  her  by  the 
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attorneys  of  the  creditors,  and  their  allusions  to  the  criminal 
prosecution.  "Was  this  deed  executed  freely  and  voluntarily  ? 
I  can  conceive  of  no  more  potent  coercion  than  was  here  ap- 
plied to  this  pitiable  object  of  affliction,  in  her  day  of  sorrow, 
enforced  as  it  was  with  a  falsehood,  without  which,  in  all  proba- 
bility, she  would  not  have  yielded.  The  resolution  of  a  woman 
who  would  laugh  at  the  thumbscrew  and  endure  the  faggot  with 
firmness,  would  melt  in  a  moment  before  the  picture  of  the 
states  prison  and  the  suicide  of  her  husband.  Not  to  have 
submitted  to  his  demands  then,  and  the  demands  of  his  credit- 
ors, whom  she  was  made  to  believe  had  the  means,  and  would 
surely  exercise  them,  of  sending  her  husband  to  the  peniten- 
tiary and  drive  him  to  despair  and  self-destruction,  she  must 
have  been  more  or  less  than  woman,  and  certainly  not  worthy 
the  name  of  wife.  Can  it  be  that  our  law  affords  no  protection 
to  a  wife  against  such  false  and  fraudulent  statements,  and 
against  such  moral  force,  more  resistless  than  any  physical  force 
of  which  we  can  conceive  ?  If  she  acted  the  part  of  a  noble 
wife  by  yielding,  what  shall  we  say  of  those  who  drove  her  to 
this  dire  necessity,  for  the  purpose  of  forcing  from  her  this  last 
resource,  which  was  her  own  before  her  marriage,  and  upon  the 
faith  of  which  no  credit  was  ever  given  to  her  husband  ?  When 
flattery  and  caresses  may  exert  so  improper  an  influence  over  a 
wife  as  to  avoid  her  deed,  shall  it  be  said,  in  a  civilized  land, 
that  a  deed  extorted  from  a  married  woman,  under  a  pressure 
which  nothing  but  a  heartless  demon  could  have  resisted,  was 
a  free  and  voluntary  act  ?  Had  her  infant  been  suspended  over 
a  boiling  cauldron,  or  had  the  mother  been  placed  upon  the 
rack,  and  had  this  deed  been  executed  as  the  only  means  of 
obtaining  their  release,  a  compliance  under  such  circumstances 
would  have  been  as  much  her  free  and  voluntary  act  as  this. 
She  choose  to  do  this  rather  than  bide  the  consequences  of  a 
refusal.  She  was  free  to  do  the  one  or  suffer  the  other,  and 
that  was  all  the  freedom  there  was  in  the  case.  I,  for  one,  do 
not  believe  that  the  law  can  sanction  such  practices  nor  give 
validity  to  a  deed  executed  under  such  influences.  But  I  agree 
that  the  decree  can  be  affirmed  without  reaching  this  point,  and 
hence  consent  to  waive  a  direct  decision  upon  it.  I  adhere  to 
my  concurrence  in  the  principal  opinion  and  in  affirming  the 
decree. 

Breese,  J.  Waiving  all  consideration  of  the  novel  course  the 
Chief  Justice  has  adopted,  I  feel  bound  to  submit  my  views  on 
the  new  point  he  has  introduced  into  the  case,  which  had  been  by 
the  whole  court,  previously  ignored.  Before  doing  so,  however, 
it  becomes  necessary  for  me  to  say  that  I  have  re-examined  all  the 
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authorities,  both  English  and  American,  to  which  reference  has 
been  made,  and  feel  well  assured  there  is  nothing  in  them,  or  in 
any  one  of  them,  to  sustain  the  majority  of  the  court  in  the 
conclusions  to  which  they  have  arrived  on  the  principal  ques- 
tion, that  is,  the  power  of  a  married  woman,  who  has  settled 
her  separate  estate  upon  a  trustee  for  her  own  use,  to  dispose 
of  it  in  the  mode  prescribed  by  the  deed  of  settlement,  with  the 
concurrence  of  her  husband  and  her  trustee,  they  joining  in  the 
deed. 

I  insist,  no  case  can  be  found  in  the  books,  English  or  Ameri- 
can, where  this  power,  thus  executed,  has  ever  been  denied  or 
even  questioned.  This  case  is  the  solitary  case,  standing  out 
unsupported  by  authority  or  precedent,  denying  the  power.  I 
will  not  go  over  any  part  of  the  argument  again,  but  invite  a 
full  examination  of  all  the  cases  cited.  I  feel  sure  those  cited 
by  the  majority  of  the  court,  as  well  as  those  by  myself,  fully 
maintain  the  views  I  have  presented. 

•Upon  the  new  point  I  have  this  to  say,  that  it  is  the  first  case 
in  our  history  where  a  deed  has  been  avoided  by  reason  of  a 
supposed  undue  influence  having  been  exercised  upon  the  wife 
by  the  husband,  to  induce  her  to  execute  it.  I  need  not  remark 
upon  the  danger  to  be  apprehended  from  the  precedent,  nor 
upon  the  consequent  insecurity  to  titles  to  real  estate.  It  is 
very. easy  to  get  up  cases  like  this.  I  do  not  question  that  the 
separate  examination  of  a  wife  may  be  falsified,  although  at- 
tended with  great  risk  in  every  case,  but  I  do  insist  that  the 
evidence  to  that  effect  shall  be  clear  and  convincing,  and  of  the 
most.undoubted  character,  such  as  shall  amount  to  the  proof  of 
fraud  or  duress  at  least. 

Now,  1  submit,  there  is  an  entire  absence  of  proof  of  this 
character,  and  none  whatever  of  undue  influence  or  coercion  on 
the  part  of  the  husband,  and  no  complicity  shown  on  the  part 
of  the  creditors  to  be  benefited  by  the  deed,  with  any  acts  of 
misconduct,  if  any  there  were,  done  and  performed  against  the 
wife,  to  induce  or  compel  her  acquiescence  in  the  execution  of 
the  deed,  nor  is  there  any  proof  whatever  that  they  had  any 
notice  that  improper  means  had  been  used  to  procure  her  assent 
and  acknowledgment,  although  so  charged  in  her  bill  of  com- 
plaint. The  complainant  must  have  deemed  such  notice  essen- 
tial, for  she  alleges  that  at  the  time  of  executing  the  deed, 
Farnsworth  and  Wilkinson,  the  attorneys  of  the  creditors,  the 
payees  of  the  notes,  and  who  received  the  deed,  and  also  the 
trustee,  Eilkins,  and  Davis,  the  notary  public  before  whom  the 
deed  was  acknowledged,  had  notice,  and  were  aware  that  the 
signing  of  the  deed  and  her  consent  given  to  the  execution 
thereof,  was  not  her  voluntary  act.     The  only  testimony  squint- 
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ing  at  undue  influence  on  the  part  of  the  husband,  and  he  is  the 
only  one  who  is  pretended  to  have  controlled  her,  will  be  fully- 
stated  from  the  record. 

The  first  witness  for  complainant,  on  this  point,  is  William  H. 
Davis,  the  notary  who  took  the  acknowledgment  of  the  deeds. 
He  deposed  as  follows  : 

His  age  is  fifty  years  ;  attorney  at  law  ;  resides  in  Chicago. 
Has  known  the  complainant  about  12  years,  before  she  was  Mrs. 
Castle.  Was  present  in  his  official  capacity  as  a  N.  P.  on 
3rd  May,  1856,  to  take  acknowledgment  of  two  trust  deeds  to 
R.  K.  Swift,  made  by  Filkins,  E.  H.  Castle  and  the  complain- 
ant, at  the  then  residence  of  E.  H.  Castle.  Lived  second 
house  east,  about  150  feet  from  them.  Went  there  with  Fil- 
kins, who  lived  next  door.  Entered  the  house  at  the  basement 
door,  east  side.  At  the  top  of  the  stairs,  as  we  entered  the 
parlor,  met  Mrs.  German,  Mrs.  Castle's  sister ;  on  entering  the 
parlors,  met  Wilkinson  and  Farnsworth  ;  Filkins  and  I  went  up 
together.  Cannot  state  how  long  I  was  there  before  deeds  were 
executed,  but  before  execution,  E.  H.  Castle  invited  them  into 
a  side-room,  where  they  all  took  some  brandy  and  water,  and 
then  returned  to  the  parlors  as  formerly.  After  we  returned 
to  the  parlors,  I  presented  the  deeds  for  Mr.  Castle's  signature ; 
I  then  asked  for  Mrs.  Castle,  and  I  think  Mr.  Castle  called  her 
up  stairs  into  the  parlor,  and  Mr.  Castle  went  away  ;  Mrs.  Cas- 
tle sat  down  to  the  table  on  which  the  deeds  were  lying,  and  I 
particularly  called  her  attention  to  the  contents  of  the  deeds, 
and  the  purport  thereof,  which  she  was  about  to  sign,  in  the 
presence  of  myself,  Mr.  Filkins,  Mr.  Farnsworth,  and  Mr.  Wil- 
kinson. She  informed  me  she  knew  the  purport  thereof,  and 
signed  the  same  in  my  presence.  I  then  told  her  she  had  a 
right  to  retract,  and  if  so,  I  would  strike  her  name  therefrom, 
and  asked  if  she  passed  her  signature  with  her  own  free  will 
and  accord.  Her  answer  was,  "  Yes."  Filkins  signed  the 
deeds  immediately  after  Mrs.  Castle  did.  After  the  execution 
of  the  deeds  by  Mrs.  Castle,  she  retired  into  the  back  parlor, 
(the 'two  parlors  were  thrown  open  by  folding  doors  into  one,) 
and  sat  on  a  settee  or  sofa,  on  which  I  observed  her  in  tears, 
and,  as  a  friend  of  the  family,  I  immediately  repaired  to  her, 
and  sat  down  by  her  side,  and  endeavored  to  console  her  in  her 
apparent  trouble.  At  that  time,  Castle  re-entered  the  parlors, 
and  in  a  very  great  excitement,  stating  that  he  had  been  hard 
dealt  by,  cheated,  robbed,  and  cruelly  treated  by  those  whom  he 
had  endeavored  to  assist,  and  alluded  to  one  E.  S.  Castle,  who, 
I  think,  he  called  his  cousin — making  all  these  assertions,  and  at 
the  same  time  he  was  in  tears.  I  spoke  to  him,  and  endeavored 
to  persuade  him  to  desist,  and  in  all  his  trouble  still  to  show  him- 
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self  to  be  a  man.  From  his  conduct,  I  felt  somewhat  alarmed, 
knowing  the  temperament  of  the  man,  for  his  situation.  I  com- 
municated my  fears  to  Mrs.  Castle,  and  advised  her  to  look  well 
to  him.  Upon  that  she  shook  hands  with  me,  and  left  the  room. 
All  of  us  then — myself,  Castle,  Filkins,  Farnsworth,  and  Wil- 
kinson— went  again  into  the  side-room,  by  Castle's  invitation, 
and  partook  of  some  more  brandy  and  water ;  after  which,  myself, 
Farnsworth  and  Wilkinson  left  the  house  from  the  front  door 
entrance,  the  north  end  thereof,  and  went  to  my  house.  Thinks 
Filkins  spoke  to  Castle  when  he  was  in  tears,  and  others  might 
have  done  so.  No  one,  but  myself,  spoke  to  Mrs.  C.  while  she 
was  in  tears,  and  before  she  left  the  room.  Thinks  Mrs.  Castle 
did  not  appear  again  in  the  room  before  he  left.  When  Castle 
called  Mrs.  Castle  up  stairs,  he  opened  the  door  leading  from 
the  back  parlor  into  the  hall,  on  the  same  story  he  was  in,  and 
called  her  up  stairs  from  the  basement ;  she  was  not  out  of  his 
sight.  Thinks  he  rode  up  in  carriage  with  Farnsworth  and 
Wilkinson.  Filkins  was  at  his  own  house  when  witness  arrived. 
Cannot  state  how  long  it  was  after  he  arrived  at  Filkins  before 
he  went  over,  but  not  long.  Do  n't  know  where  Castle  then 
was.  Thinks  he  came  into  the  parlors  immediately  on  their 
arrival.  Came  from  side-room  or  door  leading  into  hall.  Can- 
not tell,  but  supposes  Mrs.  German  was  going  down  stairs,  when 
he  met  her,  to  the  basement  below. 

"  The  manifestation  of  tears  by  Mrs.  C.  exhibited  to  me,  I 
think,  from  our  relative  positions,  must  have  been  in  the  presence 
of  Messrs.  Farnsworth  and  Wilkinson.  Their  position,  in  con- 
tradiction with  me  and  Mrs.  Castle,  could  not  have  been  more  than 
an  angle  from  21  to  24  feet  from  each  other,  the  whole  of  us  being 
in  sight  at  the  same  time."  Cannot  give  size  of  parlors  ;  thinks 
they  are  square.  The  sliding  doors  were  then  fully  open,  so  as  to 
throw  the  rooms  into  one.  Thinks  Mrs.  Castle  and  Mrs.  German 
are  a  good  deal  alike, and  might  easily  be  mistaken  for  each  other; 
he  had  so  mistaken  them.  I  do  not  recollect  as  to  time,  but  during 
the  examination  of  the  charge  of  conspiracy  before  Justice  De 
Wolf,  in  which  I  appeared  as  attorney  for  the  defense  of  one 
Parks,  connected  therewith,  and  from  my  connection  with  Castle 
during  that  time,  he  appeared  more  in  a  state  of  monomania 
than  anything  else.  "  My  means  of  knowing  "  about  the  state 
of  mind  of  Mrs.  C,  for  a  week  or  more  next  previous  to  the 
execution  of  the  deeds,  "  was  her  calling  at  my  house,  both  in 
my  absence  and  presence.  I  had  frequently  met  her,  during  the 
examination,  on  my  return  home,  at  my  house,  in  which  she 
expressed  her  anxiety  for  Mr.  Castle's  safety  was  extense,  and 
expressed  to  me  of  a  want  of  my  opinion  as  to  the  result."  By 
"  extense  "  he  means,  "  because  her  anxiety  upon  that  subject 
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exceeded  anything  else,  and  was  the  principal  topic  of  her  con- 
versation with  me."  She  said  she  thought  before  he  (E.  H.  C.) 
got  through,  E.  S.  Castle's  matters  would  drive  him  mad.  Has 
no  recollection  that,  during  these  interviews,  she  said  anything 
about  the  execution  of  these  deeds.  Before  these  deeds  were 
executed,  "  my  attention  was  called,  either  by  Farnsworth  or 
Wilkinson,  which  I  do  not  recollect,  as  to  my  being  particular  in 
carrying  out  the  statute  law  in  its  intents  on  acknowledgments." 

On  his  cross-examination,  he  says :  Does  not  recollect,  while 
drinking  brandy  and  water,  to  have  pledged  Mrs.  C.'s  health. 
Has  no  recollection  of  her  being  in  the  room.  "Do  you  mean, 
by  anything  you  have  sworn  to  on  this  examination,  to  contra- 
dict your  statements  made  in  the  certificates  of  acknowledgment, 
by  you  affixed  to  said  deeds,  respectively,  or  any  part  thereof  ?  " 
Answer. — "  No,  sir."  You  knew  Mrs.  and  Mr.  Castle  both 
intimately  ;  had  seen  and  conversed  with  them  for  days,  before 
these  deeds  were  executed,  and  there  was  nothing  occurred,  up 
to  the  time  of  the  execution,  that  led  you  to  believe  or  think 
that  either  of  them  were  not  in  a  condition  of  mind  to  dispose 
of  their  property,  or  that  of  either  of  them  ;  if  any  such  impres- 
sion had  been  on  your  mind,  you  would  not  have  taken  the 
acknowledgment  of  said  deeds.  Ans. — I  had  known  Mr.  and 
Mrs.  Castle  intimately  for  years  ;  I  had  freely  conversed  with 
them  for  days  upon  the  subject  matter,  that  is  the  examination ; 
I  believe  Castle  to  have  been  very  much  excited  during  my  fre- 
quent conversations  with  him  and  his  wife,  but  not  sufficient  to 
induce  me  to  refuse  his  acknowledgment;  Mrs.  Castle,  at  the 
same  time,  was  extremely  excited,  but,  in  my  opinion,  not  so 
much  so  as  her  husband,  from  appearance ;  and  she  said,  during 
the  examination,  "  do  anything  to  save  my  husband ;  I  am  will- 
ing to  do  anything  in  God's  world  to  save  my  husband."  This 
expression  was  made  in  my  house ;  I  and  Mrs.  Castle,  and,  I 
think,  Mrs.  Davis  and  Mr.  Filkins  present,  but  not  positive. 
Thinks  Mrs.  German  was  not  enciente,  judging  from  external 
appearances  ;  thinks  she  was  a  widow  of  Mr.  German  who  was 
killed  at  Panama,  and  is  now  the  wife  of  Mr.  Parks.  Can- 
not say  whether  Mrs.  Castle's  appearance  indicated  that  she 
was  then  enciente.  Thinks  she  was  not  fully  advised  of  what 
was  going  on  in  the  examination.  So  far  as  he  was  concerned, 
he  endeavored  to  prevent  her  knowing  it,  as  he  thought  it  would 
only  make  her  more  unhappy.  Thinks  that  he  and  Filkins 
arrived  at  the  top  of  the  stair-case ;  met  Mrs.  German  on  the 
landing  ;  spoke  to  her ;  went  into  the  parlors,  and  Castle  came 
in  shortly  after. 

Then  follows  the  deposition  of  Marian  Merrill.  She  deposed 
she  is  a  music  teacher ;  25  years  old  ;  resides  at  E.  H.  Castle's. 
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Has  known  E.  H.  Castle,  his  wife  and  Joseph  Filkins  about  two 
years.  On  the  2nd  May,  1856,  lived  at  E.  H.  Castle's  house,  on 
Lake  street,  as  teacher  of  music.  "  I  was  there  "  when  certain 
trust  deeds  were  executed  by  Mrs.  Castle  and  others ;  I  was 
away  when  the  gentlemen  called  ;  as  I  went  in  I  saw  a  carriage 
at  the  door;  I  met  Mrs.  Castle  in  the  hall,  crying ;  I  asked  her 
what  was  the  matter ;  she  told  me  it  was  the  affair  of  Mr.  Cas- 
tle that  troubled  her ;  I  then  passed  up  stairs  to  my  own  room ; 
soon  after  heard  Castle  speaking  iii  a  way  that  I  knew  he  was 
feeling  bad  and  crying  ;  about  ten  or  fifteen  minutes  after  that, 
the  gentlemen  Avent  away.  It  was  a  few  moments  after  I  met 
Mrs.  Castle  crying  that  I  heard  Castle  crying.  He  was  then  in 
the  parlor,  and  the  witness  up  stairs.  Was  not  on  the  same 
story  with  him.  He  talked  in  a  loud,  excited  tone  ;  indicated 
excitement ;  thought  he  was  talking  to  the  gentlemen.  It  was 
before  they  left  the  house.  When  I  met  Mrs.  Castle  in  the  hall, 
the  parlor  doors  were  closed.  There  is  a  door  to  each  parlor, 
from  the  hall,  on  the  right  hand  side  as  you  enter.  Were  both 
closed.  Mrs.  Castle  was  then  near  the  back  parlor  door,  in  the 
hall.  Just  as  I  was  passing  up  stairs  the  hall  door  opened. 
Was  acquainted  with  Filkins ;  knew  Davis  slightly  ;  did  not 
know  the  others.  Mrs.  Castle  was  then  in  a  feeble  state  of 
health.  For  a  week  or  ten  days  prior  to  that  time  E.  H.  Castle 
seemed  excited  and  verv  irritable  most  of  the  time.  His  man- 
ner  towards  his  family  was  very  harsh  at  times ;  sometimes 
speaking  so  that  we  supposed  he  was  not  in  his  right  mind.  I 
learned  from  Mrs.  Castle  the  cause  of  Castle's  troubles.  She 
told  me  he  had  been  arrested  for  obtaining  goods  under  false 
pretenses.  She  told  me  E.  S.  Castle  was  charged  with  them ; 
don't  remember  any  one  else.  Talked  with  her  a  good  many 
days  and  times;  can't  recollect  how  often,  but  very  frequently. 
Between  the  time  of  Castle's  arrest  and  the  execution  of  those 
deeds,  she  seemed  very  much  disturbed  and  troubled,  so  much 
so  that  some  days  she  would  not  take  any  food,  and  but  very 
little  sleep.  She  was  fearful  that  Mr.  Castle  would  permanently 
lose  his  reason,  or  that  he  might  be  sent  to  the  penitentiary, 
take  his  own  life  or  some  of  the  family.  During  that  time  she 
told  me  Dr.  Freer  had  told  her  to  watch  Mr.  Castle.  She  said 
Dr.  Freer  assigned  to  her  as  a  reason,  that  he  might  do  injury 
to  himself  or  family.  I  did  hear  her  say  something  about  sign- 
ing deeds,  and  think  it  was  to  relieve  Castle  from  his  anxiety  of 
mind,  and,  if  possible,  to  save  him  from  imprisonment.  The 
witness  is  asked  whether  she  ever  heard  anything  said  to  Mrs. 
Castle  about  signing  deeds;  she  then  proposes  to  write  her 
answer  ;  this  is  objected  to,  but  she  does  write  and  reads  from 
her  writing,  to  the  commissioner,  the  following :  "  I  only  heard 
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Mr.  Castle  advise  Mrs.  Castle  to  sign  the  deeds  ;  it  was  in  their 
bed-room ;  she  refused  to  do  so ;  he  took  hold  of  her  shoulder 
with  one  hand,  her  hair  with  the  other,  and  told  her  if  she  did 
not,  he  would  leave  her.  His  manner  was  very  fierce,  and  she 
seemed  much  frightened,  and  promised  to  sign  the  deeds."  This 
occurred  a  few  days  before  the  deeds  were  signed  ;  don't  re- 
member how  long.  She  had  heard  the  deeds  spoken  of  before 
this  time,  but  does  not  remember  by  whom.  She  heard  Mrs. 
Castle  once  say  she  would  almost  as  soon  cut  her  right  hand  off 
as  sign  the  deeds,  but  don't  know  whether  before  or  after  they 
were  executed.  Does  not  know  that  Filkins  ever  spoke  to  her 
on  the  subject.  Saw  him  a  number  of  times  both  before  and 
after  the  arrest.  Does  not  remember  with  whom  he  conversed 
when  at  Castle's.  There  are  two  stair-ways  from  the  hall,  one 
to  the  basement  and  the  other  to  the  rooms  above  parlor.  My 
room  was  at  the  end  of  hall,  up  stairs.     Above  the  parlors. 

The  deposition  being  read  over,  the  witness  qualifies  her 
answer  to  the  30th  interrogatory,  by  saying,  I  had  talked  freely 
with  Mrs.  Castle  about  signing  the  deeds ;  I  understood  the 
question  at  the  time  I  answered  it  to  refer  to  the  other  members 
of  the  family. 

On  her  cross-examination  she  says:  I  am  residing  with  Mr. 
and  Mrs.  Castle  as  a  teacher.  I  teach  their  children,  and  re- 
ceive pay  from  Mr.  Castle.  Has  resided  there  ever  since  the 
deeds  were  executed,  except  a  few  weeks  in  winter  and  summer. 
Knows  deeds  were  executed  by  Mrs.  Castle  on  the  3rd  of  May, 
because  Mrs.  Castle  told  me  so.  She  talked  rationally  on  that 
day.  There  was  nothing  to  show,  so  far  as  she  could  see,  but 
that  she  was  sane  and  in  her  right  mind  at  the  time.  She 
seemed  very  anxious  Castle's  good  name  should  be  preserved 
from  the  stigma  cast  upon  it  by  these  prosecutions.  Don't  re- 
member whether  she  expressed  herself  that  she  thought  more  of 
clearing  that  than  anything  else.  She  seemed  anxious  to  hear 
how  the  prosecution  was  going  on.  Is  not  certain,  but  presumes 
Mrs.  Castle  inquired  of  her  husband  how  matters  progressed. 
Does  not  remember  being  present  any  length  of  time  at  inter- 
views between  them,  when  the  matter  was  talked  about  in  the 
family.  The  children,  Mr.  and  Mrs.  German,  Mr.  and  Mrs. 
Castle  and  myself,  were  all  that  composed  the  family.  At  the 
time  alluded  to  in  her  answer  to  the  28th  interrogatory,  she 
came  into  the  bed-room  and  found  Mr.  and  Mrs.  Castle  there. 
First  heard  Mr.  Castle  on  that  occasion  speak  about  the  deeds. 
That  was  almost  immediately  after  I  came  into  the  room.  Her 
reply  to  his  advice  to  sign  the  deeds  was  in  substance  that  she 
did  not  wish  to  do  so.  She  did  not  assign  any  reason,  for  he 
immediately  took  hold  of  her  and  forced  he?'  to  consent.     She 
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gave  the  witness  a  reason  for  not  wishing  to  sign  the  deeds. 
That  she  thought  it  unjust.  She  thought  the  debt  for  which 
their  home  would  have  to  be  sold  was  an  unjust  debt.  I  under- 
stood by  it  that  if  the  deeds  were  signed  the  debts  would  then 
be  paid.  Does  not  remember  whether  she  said  the  debts  could 
not  be  collected  out  of  E.  H.  Castle  as  they  then  stood.  Can- 
not state  that  anything  was  said  about  collecting  the  debts  at 
that  time.  Thinks  these  deeds  were  the  subject  of  conversation 
when  she  came  in  the  room.  She  merely  happened  in  the  room. 
Did  not  remain  more  than  five  minutes ;  went  out  immediately 
after  I  saw  what  the  trouble  was.  Did  not  hear  them  talking 
before  she  went  in.  Does  not  know  what  was  said  or  done  after 
she  left. 

Dr.  Freer  was  Mrs.  Castle's  family  physician  at  that  time. 
He  was  not  then  there  more  than  usual.  Castle  spoke  of  his 
troubles  to  witness,  but  she  can't  remember  what.  Might  have 
heard  him  converse  on  various  subjects  at  that  time,  but  not 
anything  in  particular.  Sometimes  he  conversed  rationally  and 
sometimes  not.  He  would  frequently  call  us  into  the  bedroom 
to  see  him  die,  for  one  thing.  Can't  say  whether  it  was  before 
or  after  deeds  were  signed.  Don't  know  whether  he  had  been 
drinking  or  not.  Said  many  things  before  and  after,  not  rational, 
but  cannot  state  the  time.  "Well,  he  at  one  time  called  me  down 
stairs  into  the  parlor,  and  wished  me  to  select  pieces  to  sing 
with  his  children  at  his  funeral,  which  would  take  place  in  a  few 
days.  Thinks  he  had  been  at  home  all  day  when  he  called  me 
into  his  room,  as  stated  above.  Do  n't  know  whether  he  kept 
liquor  in  the  house ;  thinks  he  did.  Don't  think 'his  state  of 
mind  was  occasioned  by  drinking  liquor.  Don't  know  whether 
he  had  been  drinking  the  day  the  scene  occurred  in  the  bedroom 
between  him  and  his  wife.  Do  n't  know  where  he  had  been  that 
day.  Thinks  he  had  not  been  at  home  all  the  time.  Did  not 
see  him  drink  any  that  day.  Therefore  don't  know.  My 
whereabouts  in  the  room  was,  I  just  stepped  in  the  door.  Had 
Mr.  or  Mrs.  Castle  their  faces  towards  you  ?  Ans.  I  do  n't 
remember  the  exact  position.  You  say  Mrs.  Castle  looked 
frightened ;  she  must  then  have  had  her  face  towards  you,  must 
she  not  ?  Ans.  I  was  in  the  room  a  sufficient  time  to  see 
her  face,  even  if  it  had  not  been  turned  towards  me.  Castle 
was  standing  up  at  the  time  he  put  his  hands  on  her  shoulder 
and  hair.  Thinks  he  was  standing  in  front  of  her,  with  his  face 
towards  her.  Did  he  have  his  back  or  face  towards  you  as  you 
stood  at  the  door?  Ans.  I  cannot  remember  his  position.  I 
immediately  retired  and  closed  the  door  as  soon  as  I  saw  what 
was  going  on.  Mrs.  Castle  told  me  at  one  time  that  this  was 
a  hard  trial  to  bear  from  one's  husband. 
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I  clo  n't  know  anything  about  the  size  of  the  room  where  this 
scene  occurred,  but  should  think  it  was  as  large  as  this  room; 
there  was  a  door  into  it  from  back  parlor,  and  also  from  the 
hall ;  it  was  used  more  or  less  as  a  sitting-room  for  all  the  fam- 
ily. Thinks  it  is  smaller  than  back  parlor  in  same  house.  Un- 
derstood from  what  Mrs.  Castle  said,  that  the  debts  were  those 
of  E.  S.  Castle.  She  told  me  the  same  afternoon,  and  after  that 
the  gentlemen  had  left,  that  she  had  signed  the  deeds. 

The  next  witness  was  Israel  L.  Runyon,  who  deposed  that  his 
age  was  28  ;  hardware  merchant.  Known  Mr.  and  Mrs. 
Castle  about  sis  years  ;  Filkins  since  1847.  On  3rd  May,  1856, 
resided  at  Filkins'.  In  the  same  yard  with  Castle.  Filkins' 
son-in-law.  Was  in  Chicago  on  3rd  May,  1856,  and  had  been 
told  certain  deeds  were  to  be  made  of  Mrs.  Castle's  property, 
to  liquidate  debts  of  E.  S.  Castle.  About  12  o'clock  saw  some 
gentlemen  come  up  from  down  town  in  a  carriage  ;  got  out  and 
went  into  Castle's  house ;  Filkins  and  Castle  came  up  about  11 
o'clock  ;  Filkins  went  into  his  house,  and  Castle  to  his.  Davis 
came  to  Filkins'  house  a  short  time  after  Filkins  came  up  from 
town,  and  they,  Filkins  and  Davis,  went  into  Castle's  house,  and 
were  there  about  half  an  hour ;  Filkins  then  came  back,  and 
the  other  parties  went  into  Davis',  and  the  carriage  drove  away 
with  the  gentlemen  from  there,  about  1  o'clock.  The  gentlemen 
in  the  carriage  were  Farns worth  and  Wilkinson.  Davis  and 
Filkins  went  into  Castle's  house  before  Farnswortli  and  Wilkin- 
son did.  Thinks  this  occurred  about  3rd  of  May ;  vacated  his 
house  down  town  about  the  first,  and  went  to  Filkins'  about  the 
3rd.  Had  heard  of  the  arrest  of  the  parties,  Castle,  Filkins  and 
Barker,  about  a  week  subsequent  to  this  arrest.  Saw  Castle 
every  day  ;  seemed  much  troubled  about  it ;  thinks  him  at  times 
not  possessing  his  right  mind.  Thinks  about  25th  April,  Filkins 
told  him  Mrs.  Castle's  property  would  be  turned  out  to  pay  E. 
S.  Castle's  creditors.  After  the  arrests  made,  Filkins  told  me 
Castle  was  willing  to  sacrifice  everything  to  alleviate  any  talk 
or  discredit  that  might  come  upon  our  firm.  Filkins,  witness 
and  Barker  constituted  that  firm.  Saw  Mrs.  Castle  on  the  morn- 
ing of  the  transfer ;  she  seemed  very  much  concerned ;  asked 
her  what  was  the  matter  ;  she  said,  you  know  what  the  matter 
is.  I  am  afraid  that  Castle  will  do  something  desperate.  The 
evidence  I  had  of  her  concern  was  her  unusual  excitement,  more 
than  ordinary,  and  knowing  that  she  was  in  the  family  way  at 
the  time.  Her  excitement  was  not  in  words  ;  seemed  to  be  full 
of  grief  and  of  serious  misgivings  of  some  kind  ;  do  n't  know 
that  I  can  give  a  fuller  explanation  of  her  feelings.  Knows 
Mrs.  German.  Looks  like  Mrs.  Castle  ;  easily  mistaken  for 
each  other. 
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On  his  cross-examination  he  said :  knew  Mrs.  Castle  was  in 
the  family  way  from  her  exterior  appearance  and  my  own  obser- 
vations. Was  a  partner  of  Filkins  and  Barker  about  two  years 
before  this  arrest.  Filkins  lent  his  name  to  the  firm  of  Filkins, 
Castle  &  Granger,  but  was  not  an  active  partner.  Knew  E.  S. 
Castle.  Was  engaged  in  manufacturing  trunks.  That  was  all 
the  business  he  had,  to  the  knowledge  of  witness.  Was  never 
present  at  any  interviews  between  Filkins,  E.  S.  Castle,  E.  H. 
Castle,  and  Barker,  or  any  of  them,  about  buying  goods  in  the 
name  of  E.  S.  Castle,  and  know  nothing  about  it.  Our  firm  sold 
him  goods ;  do  n't  know  anything  about  other  sales.  Knows 
nothing  about  inquiries  being  made  of  E.  H.  Castle,  Filkins  and 
Barker,  as  to  character  or  responsibility  of  E.  S.  Castle.  Did 
not  know  that  E.  S.  Castle  had  a  store  in  Dubuque.  Did  not 
hear  Filkins  mention  it  before  January,  1856.  Knows  Filkins 
went  to  Dubuque  ;  does  not  know  what  about ;  Filkins  did  not 
give  much  attention  to  the  business  of  our  firm. 

The  next  witness  was  Frederick  R.  Hamilton,  who  deposed 
that  he  is  in  the  milk  business  ;  lives  near  the  west  limits  of  the 
city,  and  in  18S6  about  a  mile  and  a  half  from  them.  Has 
known  E.  H.  Castle  about  25  years  ;  Mrs.  Castle  8  or  10  years. 
Heard  at  his  house  of  his  arrest  for  obtaining  goods  under  false 
pretenses.  His  wife  first  told  me.  Mr.  German  came  to  my 
house  and  told  me  Mrs.  Castle  wanted  to  see  me  ;  I  called  there, 
and  she  told  me  Castle,  Parks,  and  others  had  been  arrested  for 
matters  of  E.  S.  Castle  obtaining  goods  under  false  pretenses ; 
appeared  a  good  deal  excited  ;  asked  me  what  I  thought  of  it ; 
I  told  her  I  though  E.  S.  Castle  would  do  anything  to  injure  her 
husband,  as  he  was  a  villainous  sort  of  fellow  ;  she  said  she  was 
afraid  of  him  ;  do  n't  recollect  any  more.  Witness  do  n't  recol- 
lect that  anything  was  said  at  that  time  about  a  proposition  to 
settle.  About  the  1st  or  2nd  May  I  was  requested  to  call  in ; 
she  told  me  they  were  trying,  that  her  husband  was  trying,  to 
force  her  to  sign  a  trust  deed,  to  settle  this  criminal  prosecu- 
tion ;  she  told  me  that  he  had  threatened  her,  if  she  did  not  do 
it,  with  a  separation  ;  also  threatened  his  own  life  ;  I  then  asked 
her  where  Mr.  Castle  was  ;  she  told  me  in  his  own  room,  and 
asked  me  to  go  and  see  him  ;  I  did  so  ;  he  told  me  he  was  not 
well,  that  Dr.  Freer  had  been  in  to  see  him  ;  asked  him  what 
ailed  him  ;  did  not  make  much  of  an  answer ;  said  the  Dr.  said 
it  was  a  derangement,  nervousness  ;  then  he  said,  Fred.,  I  do  n't 
care  whether  I  live  or  die  ;  for  choice,  would  rather  die ;  rest 
of  conversation  was  not  directed  to  this.  Mrs.  Castle  requested 
me  to  call  in  on  this  occasion.  She  was  in  the  back  sitting- 
room  while  I  was  talking  with  Castle.  Saw  her  afterwards,  but 
did  not  talk  with  her  on  that  subject  before  I  left  the  house. 
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She  asked  me  if  she  had  better  sign  the  deeds  ;  I  told  her  she 
must  act  her  own  pleasure,  but  I  thought  she  was  giving  her 
property  away.  She  said  they  wanted  her  to  deed  the  Lake 
street  and  Holstein  property.  I  believe  she  said  in  that  conver- 
sation that  if  it  was  E.  H.  Castle's  debts  she  was  paying,  she 
would  not  object  so  much  ;  she  though  it  was  debts  E.  S.  Castle 
ought  to  pay,  and  she  did  not  like  to  pay  his  debts.  She  said 
nothing  to  me  about  the  reasons  that  induced  her  to  think  of 
deeding  away  her  property.  She  told  me  she  was  afraid  it 
(the  prosecutions)  was  deranging  his  mind ;  not  the  same  man 
that  he  was  ;  she  was  also  afraid  it  was  injurious  to  his  health ; 
that's  about  the  substance.  She  told  me,  but  I  can't  say  it  was 
at  that  time,  that  she  had  neither  eaten  or  slept  since  the  service 
of  the  papers,  and  that  she  was  about  down  sick.  On  the  5th 
or  6th  of  May  she  told  me  she  had  deeded  her  property.  At 
the  time  I  saw  her,  from  the  beginning  of  the  prosecutions  to  the 
making  of  the  deeds,  she  appeared  very  much  excited,  and  her 
health  seemed  poor.  After  she  had  signed  the  deeds  he  saw 
her  weeping.  Is  asked  if  he  saw  this  before  deeds  signed  ; 
says,  I  noticed  she  was  in  trouble,  a  good  deal  excited.  Always 
thought  him  to  be  a  temperate  man  ;  never  knew  him  to  be 
intoxicated  but  once  or  twice ;  about  seven  years  ago,  at  a 
party.  Castle  is  a  man  that  gets  excited  in  case  of  trouble  ;  he 
is  easily  excited.  Mrs.  Castle,  before  the  deeds  were  executed, 
told  me  E.  H.  Castle  had  attempted  to  kill  himself  by  drugs ; 
expressed  fears  of  his  killing  himself;  that  he  was  not  in  his 
right  mind ;  this  was  two  or  three  days  before ;  might  have 
been  more.  About  the  first  or  middle  of  the  week  that  I  first 
heard  Mrs.  Castle  had  deeded  away  her  property. 

On  his  cross-examination  he  said  :  E.  H.  Castle  does  not 
always  keep  liquor  in  his  house.  I  drank  there  on  one  of  the 
occasions  I  have  mentioned.  When  his  wife  invited  me  to  see 
him,  German  invited  me  to  drink  some  prickly  ash  bitters  that 
he  had  then.  Castle  did  not  drink  ;  he  was  not  there.  Knew 
Mrs.  Castle  three  years  before  she  was  married.  She  lived  at 
Racine  part  of  the  time,  Wheeling  and  Chicago.  She  had  lived 
in  this  State  two  or  three  years.  She  was  hired  girl  to  Mr. 
Castle  when  I  first  knew  her.  I  believe  when  she  first  came 
into  the  family  she  was  fifteen  years  old  ;  after  my  acquaintance 
with  her,  I  knew  she  worked  as  a  hired  girl,  and  mistress  of  the 
family  after  his  wife  died,  till  they  were  married ;  she  was  a 
girl  that  Mr.  Castle  took  when  she  was  quite  young,  from  thir- 
teen to  fifteen,  and  brought  up.  I  do  not  know  what  compensa- 
tion she  got.  I  knew  nothing  only  what  she  and  Mr.  Castle 
told  me  ;  she  told  me,  and  Mr.  Castle  told  me  the  same,  when 
I  first  came  to  this  State.     When  I  first  knew  complainant,  was 
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a  transient  man  in  Buffalo  and  Cincinnati ;  since  then  in  Wheel- 
ino-,  Chicago  and  vicinity.  Farming  and  milk  business.  To 
work  for  myself;  farmed  on  land  of  James  Parker.  About 
three  miles  from  E.  H.  Castle. 

The  next  witness  in  order  was  Dr.  Joseph  W.  Freer,  going 
principally  to  the  apparent  condition  of  mind  of  E.  H.  Castle 
— his  laboring  under  a  "  spiritual  delusion" — "great  nervous 
excitement,  reacting  on  his  physical  condition  to  the  extent  of 
loss  of  appetite,  sleeplessness,"  etc.  Had  been  their  family 
physician  since  July,  1848.  Mrs.  Castle,  at  the  time  of  the 
arrest,  was  in  the  family  way,  with  some  unusual  symptoms 
attending  it.  Her  fears  were  greatly  excited  by  Castle's  condi- 
tion and  prosecution ;  she  supposed  it  was  a  case  involving 
imprisonment.  I  don't  know  that  it  had  any  effect  on  her  pe- 
culiar condition.  She  seemed,  while  the  prosecutions  were 
pending,  to  be  in  a  constant  state  of  anxiety,  more  in  reference 
to  the  criminal  prosecution  than  otherwise.  Her  condition  of 
pregnancy  was  calculated  to  augment  her  mental  anxiety. 
Women  in  that  condition  are  more  excitable  than  in  ordinary 
health,  and  give  way  to  fears  more  rapidly.  Called  at  Castle's 
to  visit  a  child  who  was  supposed  to  have  inserted  a  needle  in 
her  abdomen.     Think  it  was  in  1856,  after  the  arrest. 

On  being  cross-examined  he  said  :  Mrs.  Castle  was  confined 
in  the  winter  ;  December  or  January.  These  dates  can  be  fixed 
by  my  books.  Talked  with  Mrs.  Castle  before  these  arrests, 
about  the  liability  of  her  husband  to  become  insane.  Castle 
lived  on  a  farm  about  twenty  miles  north-west  from  Chicago,  in 
July,  1848.  At  the  time  of  the  improvement,  in  answer  to 
fifteen,  he  did  not  seem  to  dwell  as  much  upon  the  spiritual  de- 
lusions as  formerly,  although  he  did  not  give  it  up.  How  long 
before  his  arrest  did  you  visit  him  professionally  ?  I  visited 
him  in  1848.  How  long  before  his  arrest  did  you  visit  him 
professionally,  for  what,  if  any  complaints,  physical  or  mental, 
he  was  then  afflicted  with  ?  I  cannot  give  the  dates  ;  I  have 
been  in  the  habit  of  visiting  him  frequently  for  imaginary  diffi 
culties  ;  I  do  n't  know  that  I  ever  gave  him  a  potion  of  medicine 
previous  to  his  arrest,  except  in  1848.  I  think  I  was  never 
called  there  on  purpose  to  be  consulted  in  reference  to  these 
spiritual  delusions.  1  think  Mrs.  Castle  evinced  no  more  anxiety 
than  a  wife  would  who  loves  her  husband  as  she  seems  to.  I 
think  she  first  suggested  to  me  the  danger  of  his  doing  injury  to 
himself.     Nothing  was  said  about  injury  to  others. 

I  do  n't  recollect  any  facts  or  particular  circumstances  stated 
as  suggesting  such  apprehension,  further  than  his  manner  or 
conversation.  I  did  not  mean  that  Castle's  improvement,  four 
weeks  after  the  arrest,  was  solely  from  his  spiritual  delusion. 
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He  then  began  to  feel,  apparently,  that  his  prospects  were 
brighter.  He  had  also  improved  in  his  physical  health.  His 
physical  health  was  affected  to  the  degree  of  loss  of  appetite, 
feeble  pulse,  furred  tongue.  My  recollection  is  that  his  worst 
condition  was  about  a  week  or  ten  clays  from  the  time  of  his 
arrest.  I  did  not  consider  it  a  serious  ailment,  but  a  very  great 
disturbance  of  the  nervous  system.  I  do  not  usually  call  a  dis- 
turbance of  the  nervous  system  a  physical  ailment ;  those  are 
usually  of  the  organic  or  nutritive  system.  The  degree  of 
nervous  derangement  was  very  great  in  this  case  ;  as  much,  ap- 
parently, as  his  mind  could  possibly  bear.  The  danger,  in  such 
cases,  is  that  of  insanity. 

This  nervous  derangement  did  not  continue  after  the  arrest 
in  same  degree,  until  improvement  commenced.  It  began  to 
decline  in  about  ten  clays.  He  remained  confined  in  the  house 
for  four  days  of  these  ten.  For  four  consecutive  days.  Were 
the  first  part  of  the  ten  days.  I  know  he  was  confined,  by  find- 
ing him  in  his  bed  when  I  called  to  see  him.  I  called  during 
those  four  days  every  day  ;  sometimes  twice.  Sometimes  in  the 
morning,  and  sometimes  in  the  afternoon.  He  was  not  confined 
by  my  directions.  I  considered  it  a  matter  of  necessity  with 
him  that  he  should  so  confine  himself.  I  did  not  direct  him  to 
confine  himself,  because  I  do  n't  know  that  he  requested  permis- 
sion to  go  out.  Thinks  there  was  a  time  when  he  could  not 
have  gone  out,  had  he  been  so  disposed.  Does  not  know  of  his 
his  being  confined  to  the  house  after  these  four  days  expired. 

I  have  examined  my  books,  and  find  the  date  of  Mrs.  Castle's 
confinement  to  be  Nov.  10,  1856. 

This  witness  desired  to  correct  his  deposition  as  follows : 

I  find,  on  examining  my  account  books,  that  Mr.  E.  H.  Cas- 
tle's illness  did  not  commence  immediately  after  his  arrest,  but 
that  my  first  professional  visit  for  E.  H.  Castle  was  May  15th, 
1855,  and  the  four  days  of  consecutive  illness  were  from  May  21 
to  May  24,  1856  ;  although  I  was  in  the  habit  of  visiting  him 
frequently,  from  the  time  of  his  arrest  to  the  time  of  his  illness. 

The  next  witness  is  Charles  R.  Parks,  who  deposed  that  his 
age  was  thirty-eight ;  residence,  Panola.  Known  Emeline 
Castle  for  three  years.  In  April  and  May,  1856,  was  baggage 
master  on  the  G.  &  C.  U.  R.  R.  and  111.  Central  R.  R.,  from 
Chicago  to  Dunleith.  Was  in  Chicago  three  nights  in  the  week 
— Monday,  Wednesday  and  Friday ;  left  the  following  morn- 
ings ;  came  in  4  to  6  P.  M. ;  left  9  A.  M. ;  stopped  at  E.  H. 
Castle's  house.  While  there  heard  about  trust  deeds  by  Mrs. 
Castle,  to  secure  debts  of  E.  S.  Castle.  Her  health  was  poorly ; 
think  she  was  pregnant  about  that  time.  Heard  Mrs.  -Castle 
say  that  she  should  have  to  sign  some  trust  deeds,  in  order  to 
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save  E.  H.  Castle  from  the  penitentiary ;  that  she  was  afraid 
that  unless  she  clicl  sign  them,  they  would  send  him  to  the  State 
prison,  for  it  seemed  that  the  whole  city  was  down  on  them  ; 
she  often  said  to  me  she  did  not  know  whether  to  sign  them  or 
not ;  asked  me  what  I  thought  the  result  would  be  if  she  did 
not  sign  them.  She  expressed  herself  that  she  was  afraid  if 
she  did  not  sign  them,  that  he,  E.  H.  Castle,  would  make  way 
with  himself  or  her;  on  one  occasion,  as  I  was  passing  through 
the  hall,  going  up  stairs,  the  room  door  leading  into  Mr.  and 
Mrs.  Castle's  room  was  partly  open  ;  I  heard  her  call,  and  heard 
some  boisterous  talk  in  the  room  ;  I  then  stepped  in,  and  he, 
E.  H.  Castle,  had  hold  of  her,  Mrs.  Castle,  and  said  that  she 
must  sign  those  deeds ;  I  then  took  hold  of  him  and  asked  him 
what  he  was  doing ;  I  cannot  give  the  reply  that  he  made ;  he 
then  stepped  out  of  the  room  ;  I  asked  her  what  the  difficulty 
was ;  she  said  he  was  at  her  to  sign  those  deeds,  and  threaten- 
ing her ;  she  was  afraid  she  would  have  to  sign  them,  or  he 
would  commit  suicide  or  injure  her  ;  during  the  time  these 
things  were  pending  she  grew  poor,  and  looked  as  if  she  had 
had  a  fit  of  sickness  ;  I  could  see  a  difference  in  her  from  time 
to  time,  as  I  went  there.  This  difficulty  in  the  bedroom  occur- 
red same  week  the  deeds  were  signed.  I  considered  him  insane 
during  the  time  the  deeds  were  talked  about  being  signed  ;  Mrs. 
Castle  asked  me  to  watch  him,  for  fear  he  would  make  way  with 
himself;  he  talked  at  random.  I  have  known  E.  H.  Castle 
twenty-five  years.  Heard  a  good  deal  said  in  the  family  about 
the  assault  on  German  ;  Mrs.  Castle  said  she  thought  they  mis- 
took him  for  her  husband. 

The  next  is  Peter  H.  Webster,  who  deposed  that  his  age  was 
thirty-seven ;  residence,  Loda,  111.  Known  Mrs.  Castle  and 
Eilkins  two  years,  E.  H.  Castle  twenty.  On  the  3rd  of  May 
resided  at  Mr.  Castle's ;  was  a  clerk  in  his  employ  ;  was  there 
about  two  weeks  before  and  after  that  date.  His  family  then 
resided  about  a  mile  west  of  Union  Park,  in  Chicago.  Was  at 
that  time  familiar  with  Mrs.  Castle;  her  health,  so  far  as  I 
know,  was  poor ;  she  was  complaining  before  this  trouble  came 
on,  and  when  it  came  it  seemed  to  overcome  her,  and  excite  her 
very  much.  Castle's  health  good  before  this  trouble,  but  it 
seemed  to  strike  him  down  at  one  blow  ;  he  was  very  much 
excited,  and  appeared  to  me  deranged ;  he  cried,  and  talked 
everything  that  was  unreasonable,  and  wished  himself  dead,  and 
threatened  to  kill  himself;  I  was  afraid  he  would,  unless  he  was 
watched ;  Mrs.  Castle  also  was  afraid ;  wanted  I  should  watch 
him.  I  overheard  some  of  their  conversation  while  they  were 
going  to  bed  in  their  sleeping  room  ;  I  was  in  the  parlor ; 
about  her  signing  those  deeds ;  heard  him  threaten  either  to 
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kill  himself  or  to  kill  her,  unless  the  deeds  were  signed  ;  do  n't 
know  to  which  of  them  the  threat  referred  ;  he  was  in  his  room 
a  portion  of  the  time,  in  a  raving  condition,  walking  the  room, 
wringing  his  hands,  and  wishing  himself  dead.  He  walked  the 
room,  etc.,  in  presence  of  Mrs.  Castle. 

The  trouble  alluded  to  in  the  5th  answer  was  brought  on  by 
Mrs.  Castle's  signing  away  her  property,  to  prevent  Castle's 
insanity  and  going  to  the  penitentiary  ;  he  knows  by  their  ac- 
tions and  what  other  people  told  him.  Before  the  deeds  were 
signed,  I  saw  Mr.  and  Mrs.  Castle  sitting  on  the  sofa,  both  crying 
and  sobbing  ;  Mrs.  Castle  said  something  about  their  having  to 
sign  away  their  home  in  such  a  way.  The  conversation  in  the 
5th  answer,  stated  to  have  occurred  in  the  bedroom,  was  before 
the  deeds  were  signed.  Mrs.  Castle's  child  had  been  unwell 
before  this,  and  she  had  been  up  nights,  broke  of  her  rest. 

On  his  cross-examiuation  he  said,  he  was  a  cousin  of  E.  H. 
Castle.  Not  interested  in  event  of  suit.  Had  a  conversation 
with  E.  H.  Castle  last  winter  ;  asked  him  how  he  got  along  with 
his  suit ;  told  me  that  the  prospect  was  rather  favorable.  Was 
in  E.  H.  Castle's  employ  part  of  the  time  I  was  in  Chicago, 
acting  as  his  clerk.  Left  his  employ  about  two  weeks  after  the 
deed  was  signed.  Do  n't  know  how  long  Mrs.  Castle  had  lived 
with  E.  H.  before  their  marriage  ;  understood  from  their  frieuds 
that  he  had  brought  her  up  from  a  small  girl.  Heard  threat  in 
bedroom  distinct;  could  not  have  been  mistaken  as  to  its 
import.  The  door  of  the  room  was  closed ;  can't  say  whether 
it  was  latched  ;  was  in  the  adjoining  room.  Their  conversation 
was  not  very  loud. 

The  next  is  Mary  A.  Webster,  who  deposed  that  she  was  28 
years  of  age  ;  lives  at  Loda,  111.  Known  complainants,  Filkins 
and  E.  H.  Castle,  about  two  years.  On  3rd  May,  resided  on  Lake 
street,  one  mile  west  of  Union  Park.  Resided  there  from  22nd 
Dec,  1855,  to  August,  1856.  Mrs.  Castle  lived  one-fourth  of  a 
mile  from  witness.  Complainant  was  often  at  my  house  and  I  at 
hers  ;  intimate  with  her.  We  were  neighborly  ;  strong  friend- 
ship between  us ;  on  intimate  terms  as  a  neighbor.  We  were 
on  intimate  terms  ;  she  confided  in  me,  and  told  me  her  sorrows. 
Was  at  Mrs.  C.'s  house  3rd  May,  1856.  Went  there  at  10  a.  m.  ; 
several  gentlemen  came  into  the  house  to  transact  business  with 
Mrs.  C. ;  strangers  to  me  ;  Mrs.  C.  came  down  to  the  kitchen  in 
tears.  Prior  to  Dec,  1855,  lived  with  Mrs.  C.  six  weeks.  Did 
not  have  any  conversation  that  day  with  Mrs.  C.  when  she  came 
into  the  kitchen,  in  tears.  Mrs.  C.  was  in  feeble  health  on  that 
day,  in  consequence,  as  she  said,  of  having  passed  sleepless 
nights;  she  was  very  much  excited.  Her  mind  was  in  a  state 
of  great  excitement,  apparently.    The  causes  of  that  excitement 
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were  her  husband's  arrest ;  her  being  obliged  to  sign  that  deed, 
those  writings  to  save  her  husband  from  the  penitentiary,  which 
would  deprive  her  and  her  children  of  a  home ;  also  to  prevent 
her  husband  from  insanity.  The  writings  she  refers  to  was  the 
signing  a  deed  to  convey  property  to  other  persons  unknown  to 
witness.  Thinks  it  was  signed  May  3rd,  1856.  Had  conversa- 
tion with  Mrs.  C.  several  times  on  subject  of  Mr.  C.'s  arrest, 
and  the  conveying  property  by  Mrs.  C.  to  other  persons  ;  cannot 
remember  the  particular  day  before  and  after  the  signing  of  the 
deed ;  at  one  time  she  said  he  was  partially  insane  ;  that  their 
physician  had  ordered  her  to  watch  him ;  at  another  time  that 
he  ordered  her  to  prepare  to  go  to  St.  Louis  on  morning  train  ; 
got  ready  and  woke  him,  and  told  him  time  to  be  getting  ready ; 
he  asked,  getting  ready  for  what  ?  she  replied  that  he  told  her 
to  get  ready  for  St.  Louis  ;  his  reply  was,  he  had  never  thought 
of  such  a  thing ;  wondered  what  had  put  that  in  her  head ;  by 
that  she  knew  he  was  partially  insane ;  at  another  time  that 
nothing  would  save  him  from  the  penitentiary  but  her  signing 
that  property  to  those  men  ;  at  another  time  that  she  felt  it  very 
unjust  that  she  should  be  compelled  to  sign  that  deed,  because 
it  was  to  pay  some  one  else's  debt,  not  of  their  own  contract- 
ing ;  other  conversations  on  that  subject  amounted  to  about  the 
same  thing.  Was  acquainted  with  the  condition  of  E.  H.  Cas- 
tle's mind  and  health  during  those  times,  and  before  deeds 
signed  ;  at  times  he  appeared  very  singularly  ;  have  been  there 
when  he  would  lock  himself  in  his  room,  pacing  the  floor,  cry- 
ing and  moaning  ;  would  not  allow  the  family,  not  even  his  wife, 
to  come  into  his  room;  at  other  times  he  appeared  melancholy  ; 
said  he  should  die  on  18th  June.  Never  heard  any  conversa- 
tion between  Mr.  and  Mrs.  Castle  on  the  subject  of  Castle's 
arrest,  or  on  the  subject  of  signing  the  deeds.  Has  stated  as 
far  as  she  can,  all  that  occurred  at  Castle's  house  on  the  3rd 
May,  1856. 

On  her  cross-examination,  she  said  she  was  friendly  to  Mrs. 
Castle.  Testifies  at  request  of  Mrs.  C.  Her  husband  and  E. 
H.  C.  are  cousins.  Has  resided  in  Illinois  two  years.  Came 
the  18th  Nov. ;  recollection  good  of  dates.  Has  had  no  conver- 
sation with  any  one  about  the  matter  since  she  left  Chicago,  ex- 
cept that  morning  with  Castle.  Remembers  that  she  was  at 
Mrs.  C.'s  on  the  3rd  May,  because  she  knows  that  it  was  that 
day  those  documents  were  signed ;  it  was  impressed  upon  her 
mind  from  the  fact  that  Mrs.  C.  said  that  it  was  an  era  in  her 
life,  as  she  had  signed  away  her  property  on  that  day,  and  de- 
prived herself  of  a  home.  She  objected  to  signing  the  deed 
because  she  said  she  thought  it  unjust  to  pay  the  debts  of  others, 
and  not  of  their  own  contracting.     Knows"Castle  kept  liquor  in 
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the  house,  and  sometimes  drank  it ;  never  saw  him  intoxicated. 
Left  the  room  immediately  after  she  found  they  were  talking. 
Saw  him  about  ten  minutes  before  this  conversation.  In  the 
sitting  room  ;  conversed  with  him  then  fifteen  minutes  about  the 
business  of  the  store.  Castle  first  showed  signs  of  mental  de- 
rangement when  it  was  said  his  wife  had  got  to  sign  away  her 
property.  Thinks  it  was  before  the  threats  alluded  to  in  the 
5th  interrogatory.  Castle  never  offered  violence  to  his  wife,  to 
her  knowledge. 

The  next  is  Alfred  German,  who  deposes  that  he  has  known 
complainants,  E.  H.  Castle  and  Filkins,  about  three  years.  On 
3rd  May,  1856,  was  living  at  E.  H.  Castle's  house.  Was  about 
the  house,  and  thinks  he  went  into  the  kitchen  when  Filkins, 
Davis,  Farnsworth  and  Wilkinson  came  to  the  house.  As  I 
passed  into  the  dining  room,  I  met  Mrs.  Castle,  crying,  and  Mr. 
Castle  came  into  the  room  immediately  afterwards  ;  he  requested 
her  to  go  up  stairs  to  sign  the  deeds ;  she  at  first  refused  ; 
did  not  want  to  sign  away  her  homestead  and  property,  or  some- 
thing to  that  effect ;  Castle  said  she  must  go  up  and  sign  the 
deeds  or  sign  his  death-warrant,  or  words  to  that  effect ;  she  said 
she  would  as  soon  sign  her  own  as  his,  and  consented  at  length, 
and  went  out  into  the  hall  with  Castle,  and  went  up  stairs, 
This  was  in  the  dining-room.  After  the  arrival  of  Farnsworth 
and  Wilkinson  ;  they  were  up  in  the  parlor  at  the  time.  Cas- 
tle was  very  much  excited ;  talked  violently ;  expressed  great 
anxiety  and  uneasiness  about  his  difficulties,  and  the  influence 
this  event  would  have  upon  them  ;  his  manner  was  threatening. 
Mrs.  Castle  was  excited  ;  seemed  overcome  with  sorrow,  crying 
bitterly,  and  seemed  to  be  greatly  moved  and  influenced  by  the 
difficulties  that  surrounded  her  husband.  At  that  time  Mrs. 
Castle  asked  me  about  her  signing  the  deeds  ;  at  first  advised  her 
not,  and  then  advised  her  to  do  so ;  Mr.  Castle  joining  in  the 
conversation  ;  she  said  if  she  did  not,  Castle  would  make  way 
with  himself;  she  talked  some  time.  The  subject  was  often  the 
topic  of  conversation  between  Castle  and  his  wife  for  several 
days  before  the  deeds  were  signed ;  he  was  constantly  urging 
and  threatening  her,  trying  to  induce  her  to  sign  the  deeds ; 
told  her,  in  substance,  that  he  was  a  ruined  man,  and  the  only 
way  to  settle  the  prosecutions  that  were  hanging  over  him,  was 
for  her  to  sign  the  deeds ;  he  was  very  low  spirited  and 
dejected  ;  she  all  the  time  expressed  her  unwillingness  to  sign 
the  deeds.  Witness  knew  of  prosecutions ;  Mrs.  Castle  must 
have  known  of  them,  for  there  was  hardly  anything  else  thought 
of  or  talked  about  in  the  family  for  several  clays  before  the 
deeds  were  signed.  For  a  few  days  next  and  before  deeds  were 
signed,  Castle  acted  more  like  a  crazy  man  than  anything  else. 
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While  these  prosecutions  were  pending,  he  sometimes  threatened 
to  kill  himself;  once,  when  crossing  Lake  street  bridge  with 
witness,  attempted  to  jump  into  the  river  ;  other  things,  witness 
don't  recollect,  showing  a  wild,  excited  state  of  mind.  She  was 
fearful  he  might  kill  himself  or  her.  Witness  watched  Castle, 
to  prevent  his  putting  his  threats  to  kill  himself  into  execution, 
by  the  advice  of  Dr.  Freer  and  at  request  of  Mrs.  Castle.  The 
Daily  Democrat  and  Times  were  in  the  house  every  day  ;  cannot 
state  whether  she  read  them  or  not.  There  were  articles  in  the 
newspapers  about  these  prosecutions ;  don't  know  whether  Mrs. 
Castle  read  them  or  not.  About  the  time  Castle  was  arrested, 
witness  was  attacked  and  beaten ;  had  on  Castle's  overcoat ; 
was  driving  his  horse  and  buggy  ;  as  soon  as  he  began  to  cry 
out,  they  left  him.  Told  Mrs.  Castle  of  it ;  she  said  she  thought 
they  had  intended  to  kill  him  for  her  husband. 

On  his  cross-examination,  he  said  he  had  known  E.  H.  Castle 
three  years ;  kept  a  land  office,  100  Randolph  street,  during 
that  time.  Was  not  present  at  the  making  of  any  deeds  of 
which  the  acknowledgment  was  taken  by  Davis.  Does  not 
know  that  Mrs.  Castle  read  the  papers.  A  watch  was  kept  on 
Castle  both  before  and  after  Freer  began  to  visit  him,  in  May, 
1856. 

The  next  is  Elizabeth  German,  who  deposed  that  she  has 
known  Mrs.  Castle  from  childhood;  Castle  about  five  years; 
Filkins  about  two  years.  Is  Mrs.  Castle's  sister.  On  3rd  of 
May,  1856,  was  living  with  complainant.  Received  Farnsworth 
and  Wilkinson  when  they  came  there  that  day.  When  they 
came,  she  was  in  the  basement,  in  the  dining  room.  She  said 
they  had  come  to  get  her  to  sign  some  deeds.  Was  in  the 
family  of  Mr.  Castle  for  a  few  days  before  deeds  were  signed, 
and  the  prosecutions  were  frequently  the  subject  of  conversa- 
tion. During  the  few  days  next  before  the  trust  deeds  were 
signed  ;  heard  a  great  deal  said  on  that  subject ;  heard  Mrs. 
Castle  and  her  husband  talk  about  it ;  it  was  the  leading  topic 
of  conversation  ;  don't  know  how  often  it  was  talked  about. 
Castle  said  to  Mrs.  Castle,  that  if  she  did  not  sign  those  deeds 
he  would  make  way  with  himself;  at  other  times  that  he  would 
desert  her,  and  break  up  the  family ;  this  is  the  substance  of 
what  he  said ;  talked  everything  he  could  to  frighten  her  to 
signing  the  deeds ;  Mrs.  Castle  often  said  she  did  not  want 
to  sign  them,  but  considering  the  situation  Castle  was  in,  she 
did  not  know  but  she  should  have  to.  Castle  was  greatly 
excited  and  confused  when  speaking  with  Mrs.  Castle  about  the 
deeds.  For  a  few  days  before  signing  the  deeds,  Castle  was 
laboring  under  great  anxiety  of  mind,  generally  desponding, 
talking  in  an  excited  and  reckless  manner.     Mrs.  Castle  said 
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she  was  afraid  he  would  kill  himself  or  her,  as  he  had  threatened 
to.  Mrs.  Castle's  health  was  in  a  very  critical  condition  at  that 
time,  and  had  been  for  some  time  before  ;  she  was  about  to  be 
confined  ;  her  limbs  were  very  much  swollen,  and  she  moved 
about  with  difficulty  ;  she  was  confined  to  her  own  room  much 
of  the  time,  and  neither  ate  nor  slept  with  any  regularity. 
Filkins  was  in  the  house  two  or  three  times  a  dav  for  several 
days  before  signing  the  bonds  ;  his  wife  was  also  there,  and 
talked  with  Mrs.  Castle  on  the  subject.  Did  not  hear  any  con- 
versation between  Filkins  and  Mrs.  Castle ;  they  were  in  her 
room  several  times.  That  was  within  a  few  days  before  the 
deeds  were  signed.  Filkins  usually  talked  quietly  and  privately 
to  Mrs.  Castle  ;  Castle's  arguments  were  numerous  and  varied  ; 
sometimes  used  mild  terms,  and  at  others  threatened  her  ;  he 
told  her  in  substance,  that  unless  she  did  sign  the  deeds  he 
would  be  sent  to  prison,  and  rather  than  be  sent  there  he  would 
kill  himself ;  said  a  good  many  other  things  similar  in  tone. 
Witness  resided  with  her  parents,  in  New  York  State,  when 
complainant  first  came  West.     Saw  her  at  the  time  she  started. 

On  her  cross-examination,  she  said: 

Mrs.  Castle  was  not  in  the  parlor  when  Farnsworth  and  Wil- 
kinson came  ;  went  down  stairs  to  her  soon,  and  was  in  and  out 
while  business  was  going  on.  At  the  time  of  the  conversation 
alluded  to  in  answer  to  6th  interrogatory,  Mrs.  Castle  and  wit- 
ness were  in  basement,  and  Farnsworth  and  Wilkinson  in  the 
parlor.  Mrs.  Castle  talked  with  Miss  Morrill,  her  husband, 
and  other  members  of  the  family,  about  signing  the  deeds.  Did 
not  hear  or  see  anything  about  other  deeds  to  be  executed  by 
Mrs.  Castle,  to  relieve  her  husband,  about  same  time.  Supposed 
the  money  complainant  had  when  she  came  West,  she  had  saved 
from  her  earnings  when  at  service.  Only  knows  she  had  money 
from  information  and  belief.  Witness  lived  with  her  father  at 
that  time.  Since  she  was  a  child.  Had  not  laid  up  any  money. 
Mrs.  Castle  was  not  taken  by  Castle  to  bring  up  ;  but  worked  in 
his  family  at  different  times  before  his  first  wife  died  ;  think  it 
was  about  eight  or  ten  years  ago  ;  when  she  first  went  to  live 
with  him,  they  lived  in  Pennsylvania,  and  afterward  in  Illinois. 
Don't  know  what  compensation  she  received  ;  don't  know  how 
long  she  worked  for  him  ;  was  at  different  times  in  Pennsylva- 
nia and  Illinois  before  his  first  wife  died.  Names  other  places 
where  she  had  lived  at  service ;  cannot  give  the  compensation 
she  received.  She  went  to  service  at  about  twelve  or  thirteen 
years  of  age.  Cannot  tell  how  much  it  costs  a  year  for  a  girl 
to  dress  and  clothe  herself.  Has  resided  in  Binghampton  since 
complainant  came  West,  until  came  to  Illinois.  Was  married 
after  Mrs.  Castle,  and  before  witness  came  West,  to  her  pre- 
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sent  husband,  Alfred  German.  Witness,  aged  30 ;  complain- 
ant's, 36.  Dr.  Freer  was  in  attendance  upon  E.  H.  Castle  part 
of  the  time  when  the  conversations  occurred,  which  witness 
relates  in  answer  to  direct  interrogatories.  Did  not  see  her 
very  often  before  she  came  West ;  did  not  know,  of  her  own 
knowledge,  that  she  had  money ;  family  generally  understood 
she  was  laying  up  money ;  never  saw  money  in  her  possession  ; 
she  said  she  had  money,  and  other  members  of  the  family  said 
she  had.  Was  not  present  when  Mrs.  C.  signed  the  deeds. 
Has  made  an  affidavit  to  be  used  in  this  cause  about  a  year  ago. 
Has  not  seen  it  since  she  swore  to  it.  Nor  any  copy  of  it. 
Had  not  heard  or  read  the  interrogatories  until  propounded  to 
her.  The  affidavit  was  drawn  beforehand,  and  then  signed  and 
sworn  to  by  me. 

This  is  all  the  testimony  going  to  establish  fraud,  duress,  un- 
due influence  or  coercion  over  the  complainant,  and  is  made  up 
of  her  own  declarations,  detailed  by  her  relatives  and  familiars 
sympathizing  with  her,  and  disposed  to  magnify  small  circum- 
stances into  great  matters,  but  which  really  does  not  show  the 
least  particle  of  such  coercion  as  is  contemplated  in  the  law, 
as  sufficient  to  destroy  a  deed  well  executed  and  acknowledged 
on  its  face. 

Opposed  to  these  trivial  matters  thus  deposed  to,  is  the  testi- 
mony of  Davis,  the  notary,  of  Wilkinson,  and  Farnsworth,  the 
subscribing  witnesses,  and  the  attorneys  of  the  creditors,  who 
visited  the  complainant  for  the  express  purpose  of  seeing  that 
everything  was  fairly  and  legally  done. 

The  testimony  of  Davis  has  been  given.  That  of  Wilkinson 
is  as  follows  : 

Lorenzo  D.  Wilkinson  deposed  that  he  has  known  the  com- 
plainant about  a  year  and  a  half.  •  Known  E.  H.  Castle  and  Fil- 
kins  about  two  years.  Is  one  of  the  subscribing  witnesses  to 
the  trust  deeds.  Exhibits  1  and  2.  (Deeds  in  controversy.) 
Was  present  when  it  was  signed,  with  Davis  and  Farnsworth. 
The  deeds  were  executed  on  the  2nd  or  3rd  of  May,  1856  ;  my- 
self and  Farnsworth  took  a  hack  and  went  out  to  Castle's  house, 
about  12  o'clock  in  the  day  ;  the  deeds  and  notes  had  previously 
been  prepared  at  the  office  of  Farnsworth  &  Burgess,  and  Castle 
and  Filkins  agreed  to  get  Wm.  H.  Davis,  who  was  a  notary 
public,  and  meet  us  at  Castle's  house,  to  have  the  deeds  exe- 
cuted ;  Farnsworth  and  myself  arrived  there  before  Filkins, 
Castle  and  Davis ;  from  a  half  to  three-quarters  of  an  hour ; 
thinks  Mrs.  Castle  opened  the  door  to  let  us  in,  but  it  might  have 
been  some  one  else ;  we  took  seats  in  the  parlor,  with  Mrs. 
Castle,  and  immediately  I  informed  her  of  the  object  of  our 
visit ;  she  remarked  in  reply  that  she  knew  what  we  came  for, 


APRIL   TERM,   1859.  263 

Swift  et  al.  v.  Castle. 

that  she  and  her  husband  had  talked  it  all  over  together,  and 
that  she  perfectly  understood  it ;  we  then  conversed  with  her 
upon  this  matter  most  of  the  time,  until  Filkins,  Castle  and  Davis 
arrived,  and  I  found  from  her  conversation  that  she  perfectly 
understood  the  facts  connected  with  the  business  we  had  called 
upon,  and  the  effect  of  the  papers  to  be  executed  by  her ;  in  the 
course  of  the  conversation,  and  before  the  arrival  of  Filkins, 
Castle  and  Davis,  she  stated,  either  voluntarily  or  in  answer  to 
myself  or  Mr.  Farnsworth,  that  she  should  execute  the  papers 
freely  and  voluntarily,  and  I  recollect  that  she  used  the  expres- 
sion, that  it  would  be  one  of  the  most  cheerful  acts  of  her  life; 
during  this  interview,  and  before  the  arrival  of  Castle,  Filkins 
and  Davis,  Mr.  Farnsworth  and  myself  explained  to  her  the  legal 
effect  of  the  papers  which  were  to  be  executed  ;  after  Mr.  Davis 
arrived,  he  explained  to  all  the  parties  the  papers,  and  they  were 
executed  by  Mr.  Castle  and  Mr.  Filkins  on  their  part ;  Mr. 
Castle  and  Mr.  Filkins  then  went  into  another  room,  at  the  sug- 
gestion of  myself,  Mr.  Farnsworth  and  Mr.  Davis  ;  Mr.  Davis 
then  sat  down  by  the  side  of  Mrs.  Castle,  and  in  the  presence 
and  hearing  of  myself  and  Mr.  Farnsworth,  carefully  explained 
to  her  the  papers  which  she  was  to  execute,  and  the  legal  effect 
of  the  same ;  when  he  had  fully  explained  the  same  all  through 
to  her,  he  then  distinctly  asked  her  whether  she  should  execute 
those  papers  freely  on  her  part,  and  without  any  compulsion  on 
the  part  of  her  husband  ;  she  stated  in  reply  that  she  understood 
the  matter  before  just  as  he  had  explained  it  to  her ;  that  she 
had  had  several  days  to  think  of  it,  and  had  thought  the  matter 
carefully  all  over ;  that  her  husband  had  used  no  compulsion, 
nor  compelled  her  in  any  way  to  sign  them ;  that  she  was  per- 
fectly willing  to  execute  the  papers,  and  should  do  so  willingly  ; 
and  thereupon  she  then  executed  the  papers  on  her  part ;  I  am 
not  certain  that  Filkins  executed  the  papers,  as  trustee  of  Mrs. 
Castle,  before  or  after  they  were  executed  by  her  ;  my  best  re- 
collection now  is  that  he  signed  subsequently  to  Mrs.  Castle  ; 
Mr.  Farnsworth  and  myself  then  signed  the  papers,  as  witnesses 
to  the  execution  ;  I  don't  know  whether  Davis  signed  as  a  wit- 
ness or  not ;  on  referring  to  the  deeds  I  see  he  did  not ;  the 
deeds  were  then  delivered  to  Mr.  Davis,  to  take  to  his  office  and 
affix  his  notarial  seal,  as  he  had  no  such  seal  with  him. 

I  will  not  undertake  to  give  you  the  exact  language ;  from 
my  best  recollection,  I  stated  to  Mrs.  Castle,  in  regard  to  the 
object  of  our  visit,  that  we  had  called  there  to  settle  up  the 
matters  upon  which  her  husband  and  others  had  been  prosecuted  ; 
I  think  she  then  replied,  in  substance,  that  she  knew  the  object 
of  our  visit,  that  she  and  her  husband  had  talked  and  considered 
the  matter  all  over,  that  she  was  expecting  him  in  immediately ; 
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one  or  both  of  us  explained  to  her  that  her  husband  had  agreed 
to  settle  certain  debts  or  claims  growing  out  of  the  transactions 
of  her  husband  and  E.  S.  Castle  with  other  parties  ;  we  referred 
to  the  fact  that  it  was  understood  her  property  was  to  be  given 
as  security  for  the  settlement  and  adjustment  of  those  claims  ; 
I  now  recollect  of  stating  to  her  myself,  that  it  might  be  a  hard 
case  for  her,  that  it  was  a  matter  she  ought  well  to  consider, 
and  not  to  proceed  in  too  hastily,  and  stating  in  connection  with 
these  remarks,  as  a  reason,  that  if  her  husband  did  not  take  up 
the  claims  when  due,  that  her  property  would  have  to  be  sold, 
and  perhaps  sacrificed,  to  pay  them ;  her  reply  to  that,  as  near 
as  I  can  recollect,  was  in  substance,  that  she  had  well  consider- 
ed the  matter,  that  she  had  thought  it  over,  and  talked  it  over 
with  her  husband;  and  I  think  she  also  said  that  she  had  con- 
versed with  Mr.  Filkins  about  it,  and  that  she  fully  understood  the 
consequences ;  I  cannot  now  recollect  whether  Mr.  Farnsworth 
made  any  different  or  other  statements  than  what  I  made  myself, 
but  do  recollect  that  he  coincided  with  the  explanation  which  I 
made,  as  stated  above,  and  I  think  he  made  to  her  some  of  the 
same  or  nearly  the  same  language  which  I  have  given  above  as 
my  own. 

On  his  cross-examination  he  said : 

The  parlor  was  situated  on  the  northerly  side  of  the  house, 
next  to  Lake  street.  It  was  on  the  first  or  main  floor.  There 
is  a  basement  story  below  that  where  the  parlor  is.  The  front 
room  entered  a  hall.  My  best  recollection  is,  that  Mrs.  Castle 
met  us  at  the  door,  but  not  certain  about  it.  A  few  minutes 
after  we  entered,  the  subject  of  the  object  of  our  visit  was  intro- 
duced. Do  not  recollect  of  any  others  but  self,  Farnsworth  and 
Mrs.  Castle  being  there  during  that  few  minutes.  Does  not 
recollect  the  weather,  nor  whether  there  was  a  fire  in  the  room, 
and  cannot  give  their  precise  location  in  the  room.  Did  not 
notice  whether  there  were  any  other  persons  in  the  room  after 
our  arrival  and  before  that  of  Filkins,  Davis  and  Castle.  I 
think  Mrs.  Castle  remained  with  us  in  the  room  nearly  all  that 
time ;  she  might  have  gone  out  once  or  twice,  but  she  soon 
returned.  Much  the  larger  part  of  the  time  before  Davis  came 
was  occupied  in  the  conversations  I  have  detailed  ;  some  of  it 
miscellaneous  conversation.  I  have  given  as  near  as  I  can,  the 
substance  of  the  language  used.  The  persons  I  spoke  of  to  her 
as  having  been  prosecuted,  were  Filkins,  Barker,  and,  I  think, 
Runyon,  with  Castle.  We  referred  to  one  or  more  prosecutions 
in  the  name  of  the  People  of  the  State  of  Illinois,  against  the 
parties  above  referred  to,  based  upon  a  conspiracy,  together 
with  one  E.  S.  Castle,  to  obtain  property  under  false  pretenses, 
from  sundry  merchants  and  others,  in  the  city  of  Chicago ;  as 


APRIL  TERM,   1859.  265 

Swift  et  al.  v.  Castle. 

Mrs.  Castle  appeared  and  stated  that  she  fully  understood  the 
whole  matter  in  regard  to  the  prosecutions,  we  did  not  have  occa- 
sion to  be  very  specific  or  definite  in  our  language  in  regard  to 
the  same,  and  therefore  I  cannot  go  into  the  exact  language. 
The  way  that  I  knew  she  and  I  referred  to  the  same  prosecu- 
tions, was  from  her  familiarity  with  the  facts  and  circumstances 
of  the  affair ;  she  appeared  to  be  so  fully  informed  that  a  mere 
reference  to  the  matter  was  sufficient  to  introduce  it.  They  were 
in  the  course  of  the  conversation  frequently  spoken  of  as  the 
E.  S.  Castle  matters,  or  cases.  I  cannot  now  recollect  whether 
she  used  any  language  from  which  I  then  inferred  that  she 
understood  whether  the  prosecutions  were  then  pending  or  not, 
but  she  did  appear  to  understand  that  a  settlement  had  been 
agreed  upon  between  the  creditors  and  the  parties  who  had 
been  prosecuted.  I  do  not  think  that  anything  more  was  said 
at  that  time  with  regard  to  the  prosecutions  than  a  mere  refer- 
ence to  them,  for  the  purpose  of  bringing  up  the  subject  matter 
of  the  settlement  and  the  securities,  as  that  was  the  object  of 
our  visit.  I  endeavored,  and  I  think  Farnsworth  did,  to  avoid 
any  unpleasant  language  or  reference  to  the  matter  in  connec- 
tion with  her  husband,  beyond  what  was  necessary  for  the  object 
of  our  visit.  By  the  word  "  matter,"  I  partly  mean  the  prose- 
cutions, and  also  to  include  the  claims  of  the  creditors  in  con- 
nection with  the  same,  and  also  the  charge  against  her  husband 
for  obtaining,  or  assisting  to  obtain,  the  property  for  which  the 
claims  existed.  I  supposed,  at  that  time,  that  if  these  deeds 
were  executed,  the  private  prosecutors  would  not,  on  their  own 
account,  further  prosecute  ;  though  I  do  not  know  that  any  of 
them  ever  said  so  to  me.  I  also  supposed  that  if  the  settlement 
agreed  upon  was  not  perfected  and  carried  out,  the  prosecutions 
would  be  pursued.  The  agreement  for  the  settlement  between 
the  creditors  and  the  defendant  was  not  made  with  me  person- 
ally, nor  in  my  presence  ;  but  as  I  understood  it,  and  as  I  think 
from  some  of  both  parties,  the  creditors  were  to  receive  judg- 
ment notes  on  time,  signed  by  E.  H.  Castle,  Joseph  Filkins  and 
Mrs.  Castle,  to  be  secured  by  trust  deeds  upon  real  estate,  in 
consideration  of  which,  the  creditors  were  to  give  up  the  indebt- 
edness, and  evidence  of  the  same,  which  they  held  against  E. 
S.  Castle,  and  on  which  they  also  claimed  that  E.  H.  Castle  and 
Joseph  Filkins  were  liable  ;  and  the  defendants  were  to  pay  the 
costs  up  to  the  time  of  the  settlement.  I  mean  by  the  defend- 
ants, E.  H.  Castle  and  Joseph  Filkins ;  I  mean  by  the  costs,  the 
officers'  expenses  occurring  to  C.  P.  Bradley  &  Co.'s  detective 
police,  and  also  the  costs  in  several  civil  suits  commenced  by 
several  of  the  creditors,  against  some  or  all  of  the  parties  above 
referred  to  as  defendants ;  whether  the  fees  of  the  magistrate 
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and  any  witnesses,  if  any  were  summoned,  were  to  be  paid  by 
the  defendants  or  not,  I  do  not  know,  as  I  heard  no  agreement 
of  the  kind,  and  do  not  know  whether  the  same  have  been  paid 
or  not  ;  the  defendants  were  also  to  pay  the  attorney's  fees,  but 
whether  included  in  these  notes  he  does  not  know  ;  some  were, 
I  think,  and  some  not.  These  attorney's  fees  were  for  com- 
mencing suits,  drawing  affidavits,  and  also  attendance  on  the 
criminal  prosecutions  ;  they  were  rendered  by  myself,  Farns- 
worth  and  Burgess,  Waite,  and  John  A.  Thompson.  The  affida- 
vits that  I  alluded  to  were  for  Bond,  Benedict,  Mallory  & 
Farnam,  Ideson,  Jordon  &  Bellows,  and  Post  &  Thomson. 
When  at  Castle's  house  I  was  acting  specially  for  Bond,  Bene- 
dict, Mallory  &  Farnam,  Ideson,  Jordon  &  Bellows,  and  gener- 
ally for  several  of  the  other  creditors. 

Mrs.  Castle,  at  our  interview  with  her,  spoke  of  E.  S.  Castle. 
I  cannot  say  what  she  did  say  about  him ;  he  was  spoken  of  in 
connection  with  the  business.  I  think  he  was  merely  referred 
to  in  connection  with  the  business.  Mrs.  Castle  said  the  execu- 
tion of  the  deeds  ivas  one  of  the  most  cheerful  acts  of  her  life. 
Don't  recollect  that  she  assigned  any  particular  reason  for  it. 
I  don't  recollect  that  she  on  that  occasion  expressed  herself  in 
substance  that  she  had  felt  much  trouble  about  Mr.  Castle's  diffi- 
culties, and  was  glad  to  see  an  end  of  them ;  but  she  might  have 
said  so.  I  don't  recollect  that  she  expressed  herself  as  having 
had  any  personal  trouble  in  regard  to  the  matter  in  regard  to 
her  husband ;  I  think  she  spoke  of  it  as  a  matter  upon  which  he 
entertained  no  fear  as  to  the  result.  If  I  had  not  been  informed 
as  I  had  in  regard  to  the  facts  as  they  had  been  represented  to 
me,  it  might  have  seemed  strange  that  a  woman  would  cheer- 
fully consent  to  rplace  her.  own  property  in  such  jeopardy,  but 
under  the  circumstances  under  which  I  acted,  it  did  not.  The 
circumstances  to  which  I  refer,  were  not  supposed  by  me,  but 
was  the  result  of  information  furnished  me  as  an  attorney,  in  my 
profession";  among  which  [ werej  the  representations  that  all,  or 
nearly  all,  of  the  property*obtained  of  the  creditors,  to  whom 
these  securities1]  were  given,  had  passed  through  the  agency  of 
E.  S.  Castle^  into  the  hands  and  "possession  of  the  said  E.  H. 
Castle,  and  by  him  converted  to  his  own  use  or  turned  into 
money  and  used  in  his  business  ;  and  from  Mrs.  Castle's  famil- 
iarity with  the  whole  transactions  fin  general,  I  presumed  that 
she  was  alsofknowing  to;]this  fact,  j^and  therefore  supposed  she 
considered  it  "as  a  mere^payment^of  a  debt  on  the  part  of  her 
husband,  for  the  property  he  had  ^received ;  it  had  also  been 
represented  to  me,  but  uponjhow  good  evidence  I  am  unable  to 
state,  that  the  property  given  as  security  and  described  in  the 
trust  deeds  was  really  and  in  equity  the  property  of  the  said 
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E.  H.  Castle,  and  was  kept  in  her  name  for  the  purpose  of  a 
cover ;  believing  those  representations,  and  not  knowing  the 
contrary,  I  was  not  surprised  that  Mrs.  Castle  should  do  as  she 
did  do.  I  can  hardly  tell  what  my  suppositions  then  were,  as 
to  whether  the  stopping  of  the  criminal  prosecutions  had  quite 
as  much  to  do  in  prompting  the  execution  of  the  deeds  as  any 
thing  else ;  I  probably  supposed  it  might  form  some  part  of  her 
motive ;  but  as  she  never  stated  to  me  her  motives,  I  am  unable 
to  represent  them  ;  I  think  during  some  part  of  the  conversation 
she  expressed  herself  to  the  effect  that  she  hoped  or  trusted 
that  her  husband  would  be  able  to  save  himself  from  loss  from 
the  property  of  E.  S.  Castle,  or  in  words  or  ideas  to  that 
effect.  I  think  she  said  that  E.  S.  Castle  was  not  an  honest 
man,  or  had  not  dealt  honestly  with  her  husband,  and  that  he 
had  lost  in  business  by  trying  to  help  E.  S.  C.  I  think  she  inti- 
mated no  other  property  of  E.  S.  Castle  except  that  obtained 
from  the  creditors  ;  she  might  have  alluded  to  other  interests  of 
his.  I  am  very  positive  that  the  property  obtained  from  the 
creditors,  for  which  the  securities  were  given,  was  referred  to 
by  her,  but  the  precise  language  I  cannot  state.  I  had  seen 
Mrs.  Castle  once  before,  when  I  called  there  about  renting  a 
house.  It  was  in  March,  1856.  The  house  I  proposed  renting 
then  was  occupied  ;  cannot  say  by  whom.  Don't  know  what 
time  of  day  I  called.  Neither  dined  or  took  tea  there.  Mrs. 
Castle  was  present  part  or  all  the  time  I  was  there  ;  there  was 
a  small  child  there,  and  Mrs.  Castle  explained  to  me  that  it  had 
got  a  needle  in  the  fleshy  part  of  the  abdomen  ;  should  think  I 
was  there  from  half  to  an  hour.  Has  seen  Mrs.  Castle  since 
deeds  were  executed,  but  has  not  spoken  to  her.  Cannot  tell 
how  often,  several  times.  Cannot  tell  where,  but  in  the  street. 
Describes  Mrs.  Castle's  appearance.  Has  no  interest  in  the  suit. 
Have  no  doubt  about  the  fact  that  the  person  with  whom  I 
conversed  before  Davis,  etc.,  came  there,  was  the  wife  of  E.  H. 
Castle,  and  signed  the  deeds.  I  remained  in  the  house  on  that 
occasion ;  I  cannot  state  the  precise  time  after  the  deeds  were 
executed,  but,  about  half  an  hour.  Castle,  his  wife,  Filkins, 
Davis,  and  Farnsworth,  remained  with  me.  I  don't  recollect 
any  others.  Immediately  after  the  execution  of  the  deeds,  I  or 
Farnsworth  spoke  of  returning.  Castle  then  remarked,  in  sub- 
stance, that  as  we  had  come  to  his  house  and  treated  him  like 
gentlemen,  he  wished  to  do  the  same  by  us,  aud  I  think  he 
remarked  to  the  effect  that  he  always  had  something  good  for 
his  friends  in  his  house.  Mr.  and  Mrs.  C.  then  went  into  an 
adjoining  room  together ;  my  best  recollection  is,  she  went  in 
alone,  and  we  followed  at  his  invitation.  A  bottle  of  brandy 
was  placed  on  the  table,  and  we  all  partook  of  it.     We  then 
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had  some  general  conversation,  in  which  I  think  Mrs.  Castle 
participated.  We  then  took  another  glass,  and  left.  When 
the  deeds  were  fully  executed,  from  my  best  recollection,  B.  H. 
C.  manifested  some  undue  excitement.  I  spoke  to  him  myself, 
in  substance,  that  having  undertaken  to  execute  the  settlement 
that  day,  and  having  closed  the  settlement  while  calm,  he  ought 
not  then  to  undertake  to  throw  any  doubts  or  difficulties  over  it 
by  any  such  state  of  excitement ;  that  it  would  be  all  nonsense 
on  his  part  to  try  to  make  us  believe  that  he  was  as  excited  as 
he  attempted  to  appear.  Farnsworth  also  spoke  to  him,  but 
what  he  said  I  did  not  hear.  Davis  also  spoke  to  him  ;  imme- 
diately upon  that,  Castle  became  calm,  and  gave  as  an  excuse  in 
explanation  of  his  excitement,  that  he  had  done  a  great  deal  to 
assist  E.  S.  Castle  in  business,  and  that  he  had  proved  unfaith- 
ful to  him,  or  language  to  that  effect.  Before  we  left,  the  deeds 
were  delivered  to  Davis,  to  affix  his  notarial  seal,  and  deliver  to 
us  for  the  creditors. 

Don't  recollect  whether  I  conversed  with  any  other  woman 
but  Mrs.  Castle.  Thinks  she  remained  with  them  until  they 
left ;  she  might  not  have  done  so.  The  time  we  were  there  after 
deeds  signed  about  the  same  as  that  before. 

John  F.  Farnsworth  deposed  that  he  knew  the  complainant ; 
first  became  acquainted  with  her  the  fore  part  of  May,  A.  D. 
1856  ;  that  is  all  the  acquaintance  I  had  with  her.  I  have  been 
attorney  and  soliciter  for  a  number  of  the  defendants  in  this  suit, 
but  am  not  now.  I  do  know  the  facts  about  the  execution  of  the 
trust  deeds  which  are  in  controversy  in  this  suit ;  the  deeds  were 
executed  by  E.  H.  Castle,  Emeline  Castle,  his  wife,  and  Joseph 
Filkins,  the  trustee  of  Emeline  Castle ;  the  deeds  were  executed 
the  2nd  or  3rd  of  May,  1856 ;  L.  D.  Wilkinson, Esq.,  W.  H.  Davis, 
Esq.,  and  myself,  were  present  at  the  execution  of  the  deeds. 
L.  D.  Wilkinson  and  myself  were  the  subscribing  witnesses. 
The  several  parties  to  whom  the  notes  in  the  trust  deed 
described  were  made  payable,  held  demands  against  E.  S.  Cas- 
tle, to  the  amount  of  the  said  several  notes,  for  goods  sold  to 
him,  said  E.  S.  Castle,  and  they  claimed  that  the  goods  were 
sold  upon  the  recommendation  of  E.  H.  Castle,  Joseph  Filkins, 
and  one  John  D.  Park  ;  I  think  others  connected  with  them ; 
and  that  E.  H.  Castle  and  Filkins  had  received  the  benefit  of 
the  said  goods  ;  had  taken  possession  in  one  way  and  another  of 
all  the  property  of  E.  S.  Castle,  and  got  him  to  run  away,  for 
the  purpose  of  cheating  these  creditors  ;  that  the  recommenda- 
tion by  Filkins  of  E.  H.  Castle  to  credit,  was  contrived  and 
planned  falsely,  to  cheat  and  to  defraud  the  said  several  credi- 
tors. Most  of  the  demands  so  held  against  E.  S.  Castle  were 
in  promissory  notes ;  some  few  were  in  accounts,  and  some  in 


APRIL   TERM,   1859.  269 

Swift  et  al.  v.  Castle. 

judgment ;  some  of  them  (Turrell  &  Haven,  for  instance,)  were 
secured,  as  they  claimed,  by  levy  upon  property  ;  some  of  those 
creditors  had  commenced  prosecutions  against  Filkins  and  E. 
H.  Castle,  and  the  others,  for  the  offense  above  mentioned,  and 
some  of  them  had  commenced  civil  suits  against  them,  "  on  the 
case,"  to  recover  their  damages ;  thereupon  E.  H.  Castle  pro- 
posed to  settle,  and  secure  the  said  several  demands  of  said 
creditors,  by  giving  his  notes  for  the  amounts,  to  be  secured  by 
trust  deeds  upon  real  estate,  provided  all  of  the  creditors  would 
come  into  the  arrangement,   and  pass  their  several  demands 
against  E.  S.  Castle  over  to  him,  so  that  he  might  have  the 
benefit  of  them  ;  this  was  finally  agreed  to  by  all  the  creditors 
or  their  attorneys ;  some  of  the  creditors  of  E.  S.  Castle  being 
sent  for,  at  the  solicitation  of  Mr.  E.  H.  Castle,  and  persuaded 
to  go  into  the  arrangement ;  this  was  a  day  or  two  prior  to  the 
execution  of  the  deeds ;  I  was  acting  as  one  of  the  attorneys 
for  most  of  the  creditors ;  as  Mr.  Castle  proposed  to  secure  the 
demands  upon  two  pieces  of  property,  the  amount  of  indebted- 
ness was  divided  in  accordance  with  the  relative  value  of  said 
pieces  ;  notes  were  prepared  at  my  office   (after  the    several 
debts  had  been  exhibited  to  Mr.  E.  H.  Castle,  at  his  office,  and 
the  amounts  settled  on);  the  deeds  were  also  prepared  at  my 
office,  in  accordance  with  the  agreement,  to  secure  the  notes ;  I 
took  the  notes  to  Mr.  Castle's  office,  where  he  executed  them, 
and  it  was  agreed  that  he  (Castle)  and  Filkins  and  Win.  H. 
Davis  (then  attorney  and  notary  public)   would  meet  Mr.  Wil- 
kinson and  myself  at  Castle's   house,  at  a  particular  hour,  to 
execute  and  acknowledge  the  deeds;   I  thought  it  important 
to  see  that  the  deeds  were  fairly  and  properly  executed,   and 
that  Mrs.   Emeline   Castle,  the  complainant,  fully  understood 
them  and  willingly  executed  them ;    this  was  the  only  reason 
why  I  went  to  the  extraordinary  trouble  of  being  present  to 
witness  their  execution  ;  L.  D.  Wilkinson  went  with  me,  in  a 
hack,  to  Castle's  house,  which  was,  I  should  think,  a  mile  and 
a  half  from  my  office  ;  we  arrived  there  I  should  judge  a  half 
hour  before  Castle,  Filkins  and  Davis  came  ;  on  arriving,  I  think 
I  inquired  for  Mrs.  Castle ;  she  either  came  to  the  door,  or 
shortly  came  into  the  parlor  where  we  were  sitting  ;  we  told 
her  that  we  came  to  meet  Mr.  Castle  and  the  others  there,  and 
told  her  the  purport  of  our  visit ;  she  said,  either  in  so  many 
words  or  in  substance,  that  she  understood  all  about  it,  and  was 
ready  and  willing-  to  execute  the  deeds ;  I  cannot  state  all  the 
conversation  we  had  together  ;  Mrs.  Castle  was  not  in  the  room 
all  the  time ;  when  in  the  room  she  conversed  cheerfully  upon 
that  and  other  topics ;  I  think  we  had  some  conversation  about 
some  pictures  which  hung  upon  the  walls  of  the  room,  but  can- 
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not  say  what  was  said  upon  that  subject ;  when  Castle,  Filkins 
and  Davis  came,  the  deeds  were  executed  by  E.  H.  and  Emeline 
Castle,  and  by  Joseph  Filkins,  trustee  for  Emeline  Castle,  in  our 
presence ;  Mr.  Davis  also  explained  the  meaning  and  effect  of 
the  deeds  to  Mrs.  Emeline  Castle,  and  asked  her  if  she  freely 
and  voluntarily  executed  the  deeds,  without  compulsion,  etc., 
and  she  replied  that  she  did ;  Wilkinson  and  myself  signed  the 
deeds  as  witnesses  ;  Mr.  Davis  took  them  to  put  his  notarial 
seal  on  them,  agreeing  to  bring  them  to  my  office  afterwards, 
which  he  did  ;  after  the  deeds  were  executed  and  acknowledg- 
ments taken,  Castle  invited  Davis,  Wilkinson,  Filkins  and  myself 
into  a  private  room,  where  he  produced  some  excellent  brandy 
and  other  spirits,  and  invited  us  to  taste,  which  I  think  none  of 
us  refused  to  do  ;  Filkins,  Davis,  Wilkinson  and  myself  then  left 
the  house ;  Wilkinson  and  myself  returned  as  we  came ;  I  saw 
no  indication  of  reluctance  on  the  part  of  Mrs.  Castle  to  execute 
the  deeds  ;  if  there  had  been,  they  would  not  have  been  taken. 
The  consideration  of  the  notes  was  the  demands  against  E.  S. 
Castle,  as  I  have  stated  in  my  last  answer ;  I  know  nothing  fur- 
ther, unless  it  be  that  a  portion  of  the  notes  against  E.  S.  Castle 
were  delivered  to  E.  H.  Castle,  and  the  balance  of  them  were 
left  at  my  office  to  be  delivered  to  him  whenever  he  should  call 
for  the  same,  of  which  he  was  notified. 

I  submit,  in  view  of  this  testimony,  if  these  deeds  can  be  set 
aside,  the  titles  of  the  country  are  in  the  most  imminent  danger, 
and  we  may  expect  a  flood  of  litigation  growing  out  of  the  prece- 
dent, to  deluge  the  land.  There  is  a  total  absence  of  proof  of 
knowledge  on  the  part  of  the  creditors,  of  any  improper  influence 
having  been  exerted  upon  the  complainant,  and  they  not  being 
parties  to  it,  if  there  were,  they  had  a  right  to  repose  upon  her 
acknowledgment  before  a  proper  officer,  that  the  deeds  were 
her  free  and  voluntary  act.  She  ought  to  be  estopped  from  alleg- 
ing the  contrary.  The  parties  have  acted  on  her  admission,  and 
she  should  not  be  permitted  now  to  deny  it.  The  object  of  a 
private  examination  by  the  officer,  and  informing  a  wife  of  the 
contents  of  a  deed,  is  to  give  her  an  opportunity  to  retract — to 
enable  her  to  state  the  means  used  to  procure  her  assent,  and  to 
deny  her  free  volition  and  consent.  There  will  be  no  safety 
in  dealing  with  a  married  woman,  if  she  be  permitted  to  nullify 
the  law  respecting  the  acknowledgment  of  deeds,  except  in  a 
clear  case.  It  was  her  duty  to  speak  out  when  the  private  ex- 
amination was  had.  She  was  guilty  of  a  fraud  in  not  declaring 
that  it  was  not  her  voluntary  act,  and  she  cannot  be  allowed  to 
claim  her  coverture  as  an  apology  for  her  fraud,  or  offer  that 
against  the  effect  of  her  own  acts.     1  Story's  Eq.  Jur.,  §  385. 

I  think  there  is  no  ground  for  alleging  any  undue  means  or 
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improper  influence,  to  obtain  the  execution  of  these  deeds.  That 
they  were  made  freely  and  with  a  full  knowledge  of  all  the  cir- 
cumstances and  consequences  likely  to  follow,  can  hardly  be 
doubted. 

Before  leaving  the  case,  I  must  say,  I  am  well  satisfied  this 
property  thus  secured  to  the  complainant,  never  was  in  equity 
her  property.  She  was  a  cover  merely  to  conceal  it  from  the 
creditors  of  E.  H.  Castle,  who  is  represented  by  the  evidence 
as  insolvent,  a  swindler,  and  driven  to  desperate  expedients  to 
raise  money,  and  finding  for  his  purposes  a  convenient  tool  in 
his  relative,  E.  Smith  Castle. 

The  facts  show,  that  at  the  time  the  land  and  farm,  now  re- 
presented by  the  Park  Avenue  and  Holstein  property,  covered 
by  these  deeds,  was  purchased  of  the  United  States  by  the  com- 
plainant, she  was  a  domestic  in  Castle's  family,  and  he  him- 
self, insolvent,  having  made  an  assignment  of  his  property  to 
Arnold  and  Ogden,  and  trading  in  the  name  of  his  father  under 
a  power  of  attorney  from  him.  She  had  been  in  his  service 
from  the  age  of  twelve  or  fifteen,  until  her  marriage  with 
Castle,  and,  as  the  Rev.  Mr.  Manley,  an  intimate  of  the  family, 
says,  not  at  wages,  as  he  supposed,  but  as  a  member  of  the 
family,  receiving  perhaps  some  compensation  for  her  services — 
rather  a  friend  of  the  family.  It  is  barely  possible  she  could 
have  in  her  own  right,  in  1846,  the  amount  of  money — three 
hundred  dollars — necessary  to  pay  for  two  hundred  and  forty 
acres  of  land,  and  wild  land  as  that  was,  is  not  such  an  invest- 
ment as  servant  girls  usually  have  at  heart. 

Robinson,  one  of  complainant's  principal  witnesses,  says,  that 
in  February,  1816,  the  complainant,  then  in  the  service  of  Castle, 
called  him  up  stairs  to  count  some  money,  telling  him  it  was  to 
enter  some  land ;  that  she  did  not  want  Castle  to  know  it,  as 
she  had  no  confidence  in  him ;  that  he  counted  in  gold  three 
hundred  dollars  and  over.  This  witness  seems  to  be  a  reckless, 
roving  character,  without  much  sense,  and  less  integrity,  judg- 
ing from  the  whole  tenor  of  his  evidence,  and  his  statements  do 
not  tally  with  those  of  Mr.  Comfort,  another  of  complainant's 
witnesses,  who,  I  judge,  is  an  honest  man.  Comfort  says,  when 
he  was  on  a  visit  at  Castle's,  in  1846,  complainant  was  living- 
there,  when  this  conversation  occurred  :  Castle  called  her  his 
daughter,  and  said — "  Mr.  Comfort,  will  you  wait  on  her  to  the 
Land  Office  ?  she  has  a  mind  to  enter  her  some  land."  I  said 
something  to  her  about  it,  and  she  said  :  "  I  want  to  make  me 
a  home  ;  that  she  might  live  an  old  maid,  and  she  wanted  a  place 
to  live."  Comfort  says  Castle  fenced  the  land  in  1846  or  1847, 
with  a  post  and  rail  fence  worth  sixty-two  and  a  half  cents  per 
rod,  and  plowed  some  of  it.     It  was  enclosed  with  the  lands  of 
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Thomas  Whitlock,  except  the  part  cut  off  on  the  north-west  side 
by  the  road.  Castle  built  a  house  on  the  land,  worth  six  hundred 
dollars,  and  a  stable  worth  one  hundred  or  one  hundred  and  fifty 
dollars,  in  1848 ;  Castle  lived  in  the  house  up  to  the  time  he 
went  to  California,  in  1850  or  1851  ;  thinks  Castle  first  spoke 
to  him  about  entering  this  land ;  Smith  Castle  (E.  S.)  lived  on 
it  one  or  two  years. 

These  facts  satisfy  me,  that  the  entry  of  the  land  by  com- 
plainant, was  with  the  money  of  E.  H.  Castle,  and  was  for  his 
use  and  benefit.     He  was  then  insolvent. 

Reuben  Taylor  states,  that  in  1852,  E.  H.  Castle  first  applied 
to  him  to  purchase  the  Park  Avenue  property,  and  with  whom 
the  price  was  settled.  Mrs.  Castle's  name  was  mentioned  in 
connection  with  the  purchase,  at  the  time  of  making  the  agree- 
ment with  E.  H.  Castle.  He  said  his  wife  had  property  given 
to  her  by  her  father,  and  this  money  was  the  avails  of  it,  and 
that  Filkins  was  her  trustee.  Three  hundred  dollars  was  paid 
by  W.  H.  Davis  before  the  contract  was  signed,  and  that  Castle 
was  not  present  when  the  money  was  paid. 

Cochrane  says,  he  sold  the  buildings  on  the  property  to  Filkins 
as  trustee  of  complainant,  and  they  were  paid  for  in  the  rents 
of  Mrs.  Castle's  farm,  which  Smith  Castle  was  holding  as  tenant. 

Her  sister,  Mrs.  German,  says,  that  all  the  money  or  proper- 
ty complainant  possessed  was  what  she  saved  from  her  earnings 
as  a  servant ;  believes  she  had  six  hundred  dollars  when  she 
went  West,  though  she  never  saw  her  have  any  money. 

Compare  this  testimony  of  Mrs.  German  with  the  statement 
of  Castle  to  Taylor,  that  her  father  had  given  her  money,  and 
it  is  easy  to  see  that  it  was  false,  for  who  so  likely  to  know 
such  a  fact  as  that  as  her  sister,  Mrs.  German. 

But  the  testimony  of  E.  Smith  Castle  is  full  on  this  point. 
He  was  the  instrument  by  which  the  frauds  and  villainies,  con- 
cocted by  E.  H.  Castle  and  Filkins,  were  perpetrated,  and  for 
which  the  property  now  in  controversy  was  conveyed  in 
trust.  The  record  is  full  of  them.  On  this  point  he  says, 
he  thinks  in  February,  1845,  the  lands  were  entered  by  E.  H. 
Castle  in  the  name  of  Emeline  Bennett ;  both  parties  told  him 
so ;  E.  H.  Castle  had,  a  short  time  before  this  land  was  pur- 
chased, been  in  business  in  Chicago,  and  failed,  and  made 
an  assignment  to  Arnold  and  Ogden  for  the  benefit  of  his 
creditors  ;  E.  H.  Castle  furnished  money  to  enter  three  other 
eighties  in  the  name  of  a  cousin  of  his,  Thomas  Whitlock,  after- 
wards trustee  for  Emeline  Bennett ;  witness  went  into  possession 
of  the  land  entered  in  E.  Bennett's  name,  by  arrangement  with 
E.  H.  Castle ;  built  a  house  and  barn  thereon,  and  put  some 
stock  on,  for  all  which  E.  H.  Castle  furnished  the  money ;  about 
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two  years  afterwards  settled  with  E.  H.  Castle,  and  he  got  a 
deed  from  Miss  Bennett  for  sixty  acres  of  the  farm  lying  west 
of  the  McHenry  county  road,  and  Castle  moved  into  the  house 
and  lived  in  it.  This  witness  details  minutely  all  the  villainies 
he  committed  at  the  instance  and  by  the  procurement  of  E.  H. 
Castle  and  the  trustee,  Filkins,  and  is  not  contradicted  or 
impeached  by  a  single  fact  in  the  case. 

This  property  was  Castle's  property  all  the  time,  and  being 
so,  there  is  no  hardship  in  appropriating  it  to  the  payment  of 
liabilities  he  had  incurred,  and  no  great  generosity  manifested 
by  the  complainant  in  surrendering  it  for  a  purpose  so  laudable. 
This  fact  may  have  been  one  of  the  motives  for  her  good  act, 
the  beauty  of  which  she  has,  however,  destroyed  by  this  attempt 
to  recover  it  back,  and  upon  pretenses  which  have  no  footing  in 
honesty  or  truth. 

I  need  not  say  I  differ  from  my  associates  with  great  reluc- 
tance, and  not  without  great  respect  for  their  opinions,  but  in 
the  view  I  have  taken  of  the  case,  I  have  the  fullest  confidence 
I  am  sustained  by  the  facts,  by  reason,  and  by  authority. 


Edmund  D.  Taylor,  Plaintiff  in   Error,  v.   Churchill 
Coffing  et  al,  Defendants  in  Error. 

ERROR  TO  LASALLE. 

The  decision  of  the  court  between  the  same  parties,  as  reported  in  the  18th  volume 
of  Illinois  Reports,  page  422,  reconsidered  and  overruled ;  and  the  proper  mode 
of  keeping  and  stating  partnership  accounts  discussed  and  explained. 

This  case  was  fully  stated  in  the  previous  report  of  it,  as  found 
in  the  eighteenth  volume  of  these  Reports,  page  422.  The  fol- 
lowing opinions  were  pronounced,  after  a  rehearing  of  the  cause, 
upon  a  petition  to  that  effect. 

S.  W.  Fuller,  and  C.  B.  Waite,  for  Plaintiff  in  Error. 

T.  L.  Dickey,  and  C.  Beckwlth,  for  Defendants  in  Error. 

♦Breese,  J.  The  leading  facts  of  this  case  are  briefly  as  fol- 
lows :  On  the  first  of  January,  1848,  E.  D.  Taylor  and  Churchill 
Coning,  with  one  Isaac  D.  Harmon,  entered  into  a  mercan- 
tile business  copartnership,  at  Peru,  in  this  State,  to  be  carried 
on  under  the  name  of  Harmon  &  Co.  On  the  80th  Septem- 
ber, 1850,  Harmon  retired  from  the  concern,  and  that  part- 
18 
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nership  was  dissolved,  and  Taylor  and  Coffing  agreed  to  continue 
the  business  under  the  name  of  Taylor  and  Coffing ;  the  capital 
stock  which  Taylor  and  Coffing  contributed  being  transferred  to 
the  new  books,  and  to  represent  the  interest  each  had  in  the 
firm  of  Taylor  and  Coffing,  viz :  B.  D.  Taylor,  five  thousand 
dollars ;  Churchill  Coffing,  ten  thousand  dollars. 

It  is  expressly  declared  by  the  articles  of  this  copartnership, 
dated  March  7,  1850,  that  "  the  business  is  to  be  continued  for 
the  purpose  of  paying  off  the  debts  of  I.  D.  Harmon  &  Co., 
and  reimbursing  the  capital  aforesaid,  as  long  as  they  shall 
mutually  think  best,  and  the  profits  and  losses  of  the  business 
shared  mutually." 

After  being  in  business  some  fourteen  months,  on  the  17th 
May,  1851,  it  was  found  that,  instead  of  reimbursing  the  capital 
stock,  or  there  being  any  prospect  of  it,  Coffing  was  in  debt  to 
the  firm,  in  the  suin  of  eighteen  thousand  three  hundred  and  fifty 
dollars,  a  sum  largely  over  the  capital  stock  of  both  the  partners. 
The  debts  of  I.D.  Harmon  &  Co.  not  having  been  provided  for. 

To  save  this  debt  to  the  firm,  it  being  largely  indebted,  Coffing 
executed  an  absolute  deed  of  conveyance  to  Taylor  and  Coffing, 
of  certain  warehouses  and  stores  in  Peru.  On  the  same  day, 
Taylor  and  Coffing  executed  a  deed  of  that  date,  in  the  nature 
of  a  defeasance  to  this  absolute  deed,  which  provides,  after 
the  recital  of  Coffing' s  indebtedness,  that, "  If  the  said  Churchill 
Coffing  shall  well  and  truly  pay,  or  cause  to  be  paid,  the  said 
sum  of  $18,340  to  the  said  Taylor  and  Coffing,  or  their  repre- 
sentatives or  assigns,  within  three  years  from  the  date  of  said 
deed  of  conveyance,  and  of  these  presents,  or  if  the  said  Coffing 
shall  pay  any  part  of  said  indebtedness  within  the  said  term, 
then  all  the  above  described  property,  if  all  of  the  said 
indebtedness  shall  be  paid,  shall  be  reconveyed  to  the  said 
Churchill  Coffing,  or  so  much  of  it  shall  be  released  and  recon- 
veyed proportioned  to  the  amount  of  payment  made  by  him  of 
the  indebtedness  aforesaid  ;  and  further,  if  the  said  Coffing  can, 
at  any  time  within  the  three  years  aforesaid,  raise,  by  mortgag- 
ing the  said  premises,  or  by  selling  the  same,  or  otherwise,  suffi- 
cient money  to  pay  said  indebtedness,  then  the  said  Taylor  and 
Coffing  shall  redecd  to  the  said  Churchill  Coffing  the  premises 
above  described,  for  the  purpose  of  enabling  the  said  Coffing  to 
pay  the  said  indebtedness  ;  and  the  said  deed  of  conveyance  to 
Taylor  and  Coffing,  shall  not  prevent  the  said  Coffing  from  sell- 
ing or  mortgaging  the  said  premises,  or  any  portion  of  them, 
for  the  purpose  of  paying  said  indebtedness." 

The  parties  continued  in  business,  after  the  date  of  this  deed, 
until  the  27th  April,  1852,  not  quite  one  year,  when  the  partner- 
ship was  dissolved  by  an  agreement  of  that  date,  as  follows : 
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"  Whereas,  Col.  E.  D.  Taylor,  of  Michigan  City,  in  the  State 
of  Indiana,  one  of  the  partners  of  the  firm  of  Taylor  &  Coffing, 
of  Peru,  La  Salle  county,  and  State  of  Illinois,  has  agreed  to 
indorse  upon  an  indenture  given  by  Churchill  Coffing,  of  Peru, 
aforesaid,  to  Taylor  &  Coffing,  for  eighteen  thousand  three 
hundred  and  forty  dollars,  the  sum  of  five  thousand  dollars,  as 
so  much  paid  upon  said  indenture  by  said  Coffing ;  and  whereas, 
the  said  E.  D.  Taylor  has  also  agreed  to  assume  and  pay  all 
debts,  liabilities,  notes,  or  drafts  outstanding  against  the  firm  of 
Taylor  &  Coffing,  and  release  the  said  Coffing  entirely  there- 
from ;  and  ivhereas,  the  said  E.  D.  Taylor,  one  of  the  proprietors 
of  the  Illinois  River  Bank  of  Taylor  &  Coffing,  has  agreed  to 
pay  to  the  said  C.  Coffing,  for  the  said  bank  and  for  the  Salisbury 
Plank  Road  Company,  the  sum  of  five  hundred  dollars  per 
annum,  to  be  paid  to  the  said  C.  Coffing  quarterly,  for  the  space 
of  yearSjIfor  his  services  as  President  of  said  Bank  and  of 
the  Salisbury  Plank  Road  Company  : 

" Now,  therefore,  know  all  men  by  these  \_presents~],  that  I, 
Churchill  Coffing,  of  Peru,  La  Salle  county,  and  State  of  Illinois, 
for  and  in  consideration  of  the  sum  of  five  thousand  dollars, 
indorsed  upon  said  indenture  as  above  recited,  and  also  in  con- 
sideration of  the  said  Taylor's  assuming  and  paying  the  debts 
and  liabilities  of  the  said  Taylor  &  Coffing,  and  releasing  the 
said  Coffing  from  all  liability  or  responsibility  therefor  ;  and  also, 
in  consideration  of  the  payment  of  five  hundred  dollars  to  the 
said  Coffing,  for  his  services  as  President  of  the  Salisbury  Plank 
Road  Company  and  the  Illinois  River  Bank  of  Taylor  &  Coffing 
as  aforesaid,  has  \liave~]  sold,  transferred,  assigned  and  set  over, 
and  by  these  presents  do  sell,  transfer,  assign  and  set  over  to 
the  said  E.  D.  Taylor,  his  heirs  and  assigns,  all  my  right,  title, 
and  interest  in  and  to  all  property,  debts,  accounts,  notes,  books, 
and  papers  belonging  to  the  firm  of  Taylor  &  Coffing,  (excepting 
the  indenture  given  by  the  said  Coffing  to  Taylor  8f  Coffins- 
aforesaid,  which  is  to  stand  and  remain  as  it  is,  unaffected  by 
this  deed  of  sale,*)  and  also,  all  my  right,  title  and  interest  of 
every  kind  and  nature  in  or  to  the  charter  of  the  Illinois  River 
Bank  of  Taylor  &  Coffing,  and  in  or  to  the  charter  of  the  Salis- 
bury Plank  Road  Company,  and  all  my  interest  in  the  stock, 
notes,  bills,  papers,  books,  moneys,  and  all  other  property  be- 
longing or  appertaining  to  said  bank,  or  to  said  C.  Coffing  &  Co., 
or  to  the  said  Salisbury  Plank  Road  Company.  And  I,  the  said 
Coffing,  do  hereby  promise  and  agree  to  use  all  honorable  means 
to  advance  the  interests  of  said  institutions,  and  faithfully  and 
truly  perform  such  duties  as  shall  devolve  upon  me  by  virtue  of 
the  office  of  President,  etc.,  so  long  as  I  shall  be  required  to  act 
in  that  capacity,  for  the         term  aforesaid. 
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"  In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal 
this  27th  day  of  April,  1852. 

CHURCHILL  COFFING.  [l.  s.] 

"  Know  all  men  by  these  presents,  that  I,  E.  D.  Taylor,  of 
Michigan  City,  Indiana,  in  consideration  of  the  sale  this  day 
made  by  the  said  Churchill  Coffing  contained  in  the  foregoing- 
indenture,  do  hereby  covenant  and  agree  with  the  said  Coffing, 
his  heirs  and  assigns,  to  have  indorsed  upon  C.  Coffing's  inden- 
ture for  eighteen  thousand  three  hundred  and  forty  dollars  now 
in  the  possession  of  Taylor  &  Coffing,  the  sum  of  five  thousand 
dollars  as  so  much  paid  upon  said  indenture  by  the  said  Coffing, 
and  also,  that  I  will  assume  and  pay  all  debts,  liabilities,  notes, 
or  drafts  outstanding  against  the  said  firm  of  Taylor  &  Coffing, 
and  release  the  said  Coffing  entirely  therefrom,  and  further,  as 
one  of  the  proprietors  of  the  Illinois  River  Bank  of  Taylor  & 
Coffing,  and  of  the  Salisbury  Plank  Road  Company.  The  sum 
of  five  hundred  dollars  per  annum  shall  be  paid  to  the  said  Cof- 
fing quarterly,  for  the  space  of  years,  for  his  services  as 
President  of  said  Bank  and  Plank  Road  Company. 

"  In  witness   whereof,  I  have  this  27th  day  of  April,  1852, 

hereunto  set  my  hand  and  seal. 

E.  D.  TAYLOR,  [l.  s.] 

Filed  October  15th,  1852,  at  li  o'clock,  P.  M." 

The  debts  of  the  concern  were  very  large ;  this  item  being 
about  one-half  of  what  the  firm  owed.  The  assets,  including 
this  item,  are  not  shown  to  have  been  sufficient  to  pay  the 
debts. 

It  is  not  pretended  that  Taylor  has  not  paid  all  the  debts  and 
liabilities  of  the  firm,  as  well  as  the  five  hundred  dollars  per 
annum  to  Coffing,  for  his  services  as  president  of  these  com- 
panies. 

These  being  the  stipulations  and  contracts  of  the  parties,  the 
account  should  be  stated  thus  : 

C.  Coffing,  in  account  with  Taylor  &  Coffing,    Dr. 

To  his  debt  secured  by  deed  of  May  17,  1851,  payable  in  three  years,  $18,340 
Cr.    By  this  amount  indorsed  on  said  deed  by  Taylor, 5,000 


$13,340 

showing  a  balance  at  this  time  of  thirteen  thousand  three  hun- 
dred and  forty  dollars,  due  by  Coffing,  to  Taylor  and  Coffing,  to 
be  paid  in  three  years  without  interest ;  and  if  paid  by  Coffing 
in  that  time,  the  real  estate  to  be  re-conveyed  to  him. 

"  The  purpose  "  for  which  these  parties  continued  business, 
after  the  dissolution  of  the  firm  of  Harmon  &  Co.,  that  of  reim- 
bursing the  capital,  would  seem  to  have  been  far  from  being 
accomplished,  and  therefore,  a  dissolution  was  determined  on.  " 
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The  terms  of  that  dissolution  are  clearly  set  forth  in  the 
above  agreement,  and  by  it,  Taylor,  incontestably,  became  the 
absolute  owner  of  all  "  the  property,  debts,  accounts,  notes, 
books  and  papers  belonging  to  the  firm  of  Taylor  &  Coffing," 
which  terms,  as  is  admitted  in  the  opinion  of  my  brother  Walker, 
included  the  capital  stock  of  Coffing.  Taylor  became  the  ab- 
solute and  sole  owner  of  all  these,  with  the  exception  stated  in 
the  italicised  paragraph,  and  this  it  is,  which  lias  occasioned  the 
litigation  in  this  case,  but  which,  as  I  view  it,  should  have  occa- 
sioned none. 

This  absolute  deed,  "  indenture,"  was  "  to  stand  and  remain 
as  it  is,  unaffected  by  this  deed  of  sale."  How  did  the  inden- 
ture stand  at  that  date  ?  It  stood  controlled  by  a  deed  of  de- 
feasance, making  it  a  mortgage,  and  it  was  so  to  remain,  being 
unaffected  by  the  deed  of  sale,  Coffing  having  three  years  within 
which  to  pay  the  debt  secured  by  it.  All  the  rest  of  the  assets 
of  the  concern  passed  immediately  to  Taylor  by  this  deed. 
This,  and  the  principal  assets,  so  far  as  the  privileges  conceded 
to  Coffing  by  the  deed  of  dissolution,  and  they  were  important, 
were  concerned,  was  not  to  be  affected  by  the  deed  of  sale. 
But  was  it  never  to  be  affected  by  it  ?  Was  Coffing  never  to  pay 
this  debt  ?  If  that  was  the  understanding,  it  was  quite  easy  to 
have  inserted  it  in  plain  terms  in  the  deed  of  dissolution.  After 
the  expiration  of  three  years,  the  debt  remaining  unpaid,  could 
not  Taylor  foreclose  and  sell  ?  Suppose  the  indenture  had  been 
assigned  by  Taylor  &  Coffing  to  a  stranger,  could  he  not  fore- 
close and  sell,  and  in  what  respect  does  Taylor's  condition  dif- 
fer, he  being  the  assignee  ?     Are  his  rights  less  ? 

Brother  Walker  and  myself  perfectly  agree  that  Coffing's 
capital  stock  passed  to  Taylor  under  the  terms  of  this  deed  of 
dissolution,  and  as,  in  my  opinion,  that  capital  stock  existed 
only  in  the  shape  of  this  debt  due  by  Coffing,  secured  by  this 
indenture,  that  necessarily  passed  to  Taylor,  the  only  right  re- 
maining to  Coffing  being  the  right  to  pay  the  debt,  or  use  the 
property  for  that  purpose,  as  stipulated  in  the  deed.  Or  it  went 
to  him  as  a  debt  due  the  firm  of  Taylor  &  Coffing.  In  either 
view,  Taylor's  right  seems  unquestionable. 

Coffing  certainly  owed  the  debt — it  was  assets  of  the  firm, 
and  all  the  stipulations  in  the  deed  bind  him  to  its  payment. 
The  most  and  only  effect  I  can  give  this  exception  in  the  deed 
of  dissolution  of  April  27,  1852,  is  as  I  have  stated ;  all  the 
other  assets  of  the  concern,  except  this  indenture,  passed  imme- 
diately to  Taylor — that  stood  and  remained  as  it  was,  unaffected 
by  the  deed  of  sale.  In  other  words,  the  indenture  was  an  ab 
solute  deed  from  Coffing  ;  but  there  was  a  defeasance  behind  it? 
and  lest  it  might  be  supposed  that  the  deed  would  become  ab- 
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solute  on  the  dissolution,  and  Coffing  deprived  of  the  privileges 
secured  by  the  defeasance,  and  the  property  pass  to  Taylor  un 
conditionally,  it  was  to  be  understood  that  it  was  still  to  remain 
as  a  mortgage,  to  be  affected  as  a  mortgage,  in  no  degree  by  the 
agreement,  and  this,  I  think,  would  be  the  understanding  of  all 
mercantile  business  men.  The  stipulation  in  the  deed  of  disso- 
lution is  not  that  Coffing  shall  never  be  required  to  pay  the  debt 
represented  by  the  property  described  in  the  indenture,  but  that 
the  indenture  was  to  remain,  as  it  was  made  to  be,  by  the  de- 
feasance—  a  security  merely,  and  as  such,  unaffected  by  the 
agreement.  Why  should  not  Coffing  pay  this  debt?  What  ex- 
onerates him  ?  Taylor  has  paid  all  the  liabilities,  and  they 
were  heavy.  There  is  no  stipulation  in  any  of  the  agreements 
releasing  him.  This  debt  was  important  to  aid  in  discharging 
the  liabilities.  The  debt  due  was  one  thing,  that  passed  to 
Taylor ;  the  indenture  was  a  different  thing,  as  there  was  a  de- 
feasance connected  with  it,  and  it  was  extremely  proper  that  it 
should  not  be  affected  by  the  agreement.  It  was  to  remain  a 
mortgage,  and  the  debt  secured  by  it  to  be  paid  without  interest, 
in  three  years.  This  seems  to  me  the  only  reasonable  interpre- 
tation of  the  exception  in  the  agreement.  Any  other  would  do 
Taylor  great  injustice. 

The  argument  is,  that  as  this  indenture  was  given  to  Taylor 
&  Coffing  as  a  firm,  Coffing,  being  one  of  the  firm,  must  be  en- 
titled to  one-half  of  this  debt.  But  this  cannot  be,  if  the  capital 
stock  of  Coffing  passed  to  Taylor,  and  this  debt  represented  it. 
The  facts  show  that  Coffing  has  been  credited  by  Taylor  on  this 
indenture  five  thousand  dollars,  one-half  the  amount  he  put  in, 
and  by  my  brother  Walker's  argument,  Taylor  has  become  en- 
titled to  the  capital  stock  represented  by  this  debt.  Now,  if 
Coffing  is  allowed  to  come  in  and  share  equally  with  Taylor  in 
this  balance  of  $13,340,  due  by  himself  to  Taylor  &  Coffing, 
how  pan  it  be  said  that  the  whole  capital  stock  went  to  Taylor, 
as  it  is  admitted  it  did,  and  this  debt  which  it  represents  did  not  ? 
I  cannot  understand  this.  On  no  principle,  I  recognize,  can  Taylor 
be  deprived  of  this  debt.  Coffing  owed  it,  and  as  the  debts  due  the 
firm  went  to  Taylor,  this  went  with  it.  Though  due  to  Taylor  & 
Coffing,  in  the  first  instance  on  the  assignment,  it  became  Taylor's, 
and  would  have  passed  to  him  instantly  were  it  not  for  the  excep- 
tion in  the  deed  of  dissolution,  which  postponed  it  until  after  the 
expiration  of  three  years.  There  can  be  no  other  construction 
put  upon  it  by  mercantile  men,  I  think.  Did  not  Coffing  owe 
the  debt  ?  Does  not  that  debt  represent  his  capital  stock  ?  Is 
there  anything  of  this  stock  remaining,  but  this  debt  ?  Did  not 
the  capital  stock  and  all  the  debts  due  the  firm  pass  to  Taylor 
by  the  assignment  ?     All  this,  or  enough  for  my  purposes,  is  ad- 


APRIL   TERM,   1859.  279 

Taylor  v.  Coffing  et  al. 

mitted  in  the  opinion  of  my  brother  Walker,  and  all  the  right, 
therefore,  legal  or  equitable,  reserved  to  Coffing,  was,  in  my 
opinion,  the  privilege  of  paying  this  debt  in  three  years,  without 
interest. 

Against  this  balance  of  $13,340,  justly  due  from  Coffing  to 
Taylor,  Taylor  has  received  four  thousand  dollars  in  rents  of 
the  property,  for  which  Coffing  is  fairly  entitled  to  a  credit,  no 
proceedings  having  been  instituted  by  Taylor  to  foreclose  the 
mortgage,  or  to  establish  the  first  deed,  by  reason  of  Coffing's 
default  as  an  absolute  deed. 

A  decree  should  pass  for  Taylor  here  for  nine  thousand  three 
hundred  and  forty  dollars,  with  interest  thereon  from  the  17th 
of  May,  1854,  until  this  time ;  but  as  my  brother  Walker  will 
not  concur  with  me  in  this  opinion,  nor  the  Chief  Justice  with 
either,  I  must  yield  my  opinion,  in  order  to  get  a  final  decision 
of  the  case,  to  the  better  judgment  of  my  brother  Walker,  and 
accordingly  consent  that  a  decree  vacating  and  reversing  the 
first  decree  be  entered,  and  a  decree  entered  here  in  favor  of 
Taylor,  of  three  thousand  five  hundred  and  seventy-six  dollars, 
and  costs. 

Caton,  C.  J.  I  adhere  to  the  decree  formerly  entered  by  the 
unanimous  opinion  of  the  court. 

Separate  Opinion  by  Walker,  J. 

To  determine  correctly,  the  rights  of  the  parties  in  this  case, 
we  must  ascertain  their  intention,  in  executing  the  deed  of  sale 
by  Coffing  to  Taylor,  and  the  covenant  from  Taylor  to  him,  of 
the  same  date.  If  this  court  gave  them  their  true  construction, 
when  this  case  was  considered  on  a  former  occasion,  the  conclu- 
sion then  arrived  at  is  undoubtedly  correct.  But  if  their  inten- 
tion was  misapprehended,  the  account  then  stated  between  the 
parties  was  erroneous  to  a  large  amount.  Coffing,  by  that  deed, 
sold  to  Taylor  his  interest,  as  a  partner  in  the  firm,  by  this 
language  :  "  Has  sold,  transferred,  assigned  and  set  over,  and 
by  these  presents  does  sell,  transfer,  assign  and  set  over  to  the 
said  E.  D.  Taylor,  his  heirs  and  assigns,  all  my  right,  title  and 
interest  in  and  to  all  property,  debts,  accounts,  notes,  books  and 
papers  belonging  to  the  firm  of  Taylor  and  Coffing  (except  the 
indenture  given  by  Coffing  to  Taylor  and  Coffing  aforesaid,  which 
is  to  stand  and  remain  as  it  is,  unaffected  by  this  deed  of  sale,)" 
and  Taylor,  by  his  covenant  of  the  same  date,  bound  himself  to 
pay  all  the  debts  owing  by  the  firm,  and  also  to  credit  the  in- 
denture given  by  Coffing,  as  referred  to  in  his  deed,  by  the  sum 
of  five  thousand  dollars,  the  amount  allowed  him  by  Taylor  for 
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his  interest  in  the  Illinois  River  Bank,  and  in  the  Salisbury 
Plank  Road  Company. 

It  was  held  in  18  111.  R.  422,  in  giving  to  Coffing's  deed  a 
construction,  that  it  neither  passed  to  Taylor  the  capital  ad- 
vanced to  the  firm  by  Coning,  or  his  account  with  the  firm.  In 
that  conclusion  I  am  unable  to  concur. 

This  deed,  by  the  language  employed,  undoubtedly  passed  to 
Taylor  all  of  his  interest,  of  every  description,  in  the  firm, 
except  in  the  instrument  denominated  an  indenture,  which  was, 
on  its  face,  an  absolute  conveyance  of  certain  real  estate,  to 
defeat  which,  Coffing  held  a  defeasance  from  Taylor,  which  ren- 
dered it  in  effect  a  mortgage.  That  was  the  only  interest  in  the 
firm,  whether  consisting  of  property,  debts,  choses  in  action, 
claims  or  equities,  whether  between  the  firm  and  other  parties, 
or  between  the  members  of  the  firm,  in  which  Coffing  had  an 
interest  which  was  reserved.  And  the  very  fact  that  it  was 
reserved,  by  express  language,  renders  it  evident,  to  my  mind, 
that  no  other  right  or  interest  was  intended  to  be  reserved.  He 
transferred  his  interest  in  the  books  of  the  firm,  and  if  kept  in 
this  instance,  according  to  commercial  usage,  there  was  opened 
in  them  a  stock  account  in  the  name  of  each  member  of  the  firm, 
in  which  he  was  credited  by  the  capital  stock  advanced  by 
him,  and  charged  with  any  portion  of  it  which  he  may  have 
afterwards  withdrawn.  And  as  it  was  not  shown  in  evidence 
that  such  accounts  were  not  opened,  the  presumption  may  be 
indulged  that  they  were  opened  in  accordance  with  this  general 
commercial  usage.  If  such  accounts  were  opened  in  these  books, 
they  were  accounts  that  every  accountant  would  say  must  be 
taken  into  consideration  in  making  up  a  balance  sheet,  on  a  final 
settlement  of  the  firm  affairs,  between  the  partners.  And  on 
such  a  settlement,  Coffing  would  have  had  the  right  to  receive 
the  excess  of  his  capital  over  Taylor's,  with  interest  upon  one- 
half  of  that  excess  out  of  the  firm  effects,  before  Taylor  received 
anything.  Coffing  would  be  a  creditor  of  the  firm,  on  a  final 
settlement  of  its  affairs  by  the  partners,  to  that  extent.  He  and 
Taylor,  after  he  had  received  that  amount,  would  be  equal  in 
capital,  which  would  have  to  be  paid  out  of  the  property  and 
effects  of  the  firm,  and  then  each  would  be  entitled  to  one-half 
of  the  profits,  if  any  were  realized.  They  were  each  creditors 
of  the  firm,  and  had  an  interest  in  the  firm  property,  debts,  ac- 
counts, notes,  books  and  papers,  to  that  extent,  And  when 
Coffing  granted  all  of  his  interest  in  these  effects  of  the  firm,  I  am 
at  a  loss  to  perceive  how  this  interest  did  not  also  pass.  The 
language  employed  is  sufficiently  comprehensive  for  the  purpose, 
and  the  stock  is  not  reserved  by  the  deed.  I  am,  therefore,  of 
the  opinion,  that  he  by  this  deed  transferred  to  Taylor,  all  right 
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to  receive  from  the  firm,  or  from  Taylor,  any  portion  of  the  cap- 
ital stock  advanced  by  him.  If  it  was  not  intended  to  pass, 
why  was  it  not  reserved  in  the  deed,  as  was  the  mortgage  ? 

This  construction  is  fully  sanctioned,  I  think,  by  commercial 
usage.  It  is  believed  the  commercial  world  understands,  that 
when  a  partner  sells  his  interest  in  a  copartnership  without  res- 
ervation, to  a  person  not  a  member  of  the  firm,  that  the  capital 
advanced  by  him  passes  to  the  purchaser. 

If  a  bequest  were  made  by  a  testator,  of  all  his  interest  in  a 
copartnership,  of  which  he  was  a  member,  and  the  same  language 
were  employed,  as  is  in  the  granting  part  of  this  deed,  it  is 
believed  that  no  one  would  contend  that  the  executor,  as  against 
the  legatee,  would  have  a  right  to  withhold  the  capital  stock 
advanced  by  the  testator.  Or,  if  the  interest  of  a  partner  in 
a  firm  were  sold  on  execution,  or  under  a  decree,  that  the  pur- 
chaser would  not,  by  his  purchase,  acquire  a  right  to  the  capital 
stock  advanced  by  the  partner.  Then,  if  such  an  interest  does 
pass  by  a  sale  by  a  member  of  a  firm,  to  a  person  not  a 
partner  in  the  firm,  or  by  a  bequest,  or  by  a  sale  on  execution 
or  decree,  no  reason  is  perceived  why  the  same  rule  should  not 
apply  on  a  sale  by  one  partner  in  a  firm  to  another. 

It  must  have  been  intended  by  the  parties  that  everything 
pertaining  to  the  firm  and  its  affairs,  as  between  themselves, 
should  be  settled,  except  this  mortgage  debt  due  from  Coffing  to 
Taylor  and  Coning.  Taking  these  instruments  executed  at  the 
time,  in  connection  with  all  the  circumstances,  and  it  seems  to 
me  that  there  must  have  then  been  a  full,  complete  and  final 
settlement  of  all  the  affairs  of  the  firm,  except  this  debt  re- 
served from  its  operation.  If  this  had  not  been  their  intention, 
why  was  not  such  unsettled  portion  reserved,  as  was  the  mort- 
gage ?  If  the  stock  accounts  were  not  settled,  or  did  not  pass 
by  the  sale,  why  was  it  that  these  accounts  were  not  then  ad- 
justed, and  the  excess  that  would  have  been  found  to  be  in  Coffing's 
favor,  not  credited  on  the  mortgage  debt  ?  If  all  else  was  then 
settled  but  the  stock  accounts  and  this  mortgage,  there  was  not 
then  enough  remaining  to  refund  the  capital  advanced  by  the 
partners.  The  mortgage  debt  was  all  the  assets  of  the  firm 
which  then  remained  as  joint  property,  and,  after  receiving  the 
credit  of  five  thousand  dollars,  it  would  have  been  inadequate 
to  reimburse  the  capital  of  the  partners.  And  it  seems  to  me 
that  they  would  then  have  settled  these  accounts,  and  after  allow- 
ing Coning  his  excess  of  capital,  with  interest  on  one-half  of 
that  amount,  to  which  he  would  have  been  first  entitled  as  a 
credit  on  the  mortgage,  and  whatever  then  remained,  would  have 
belonged  to  them  equally.  And  Coffing  would  then  have  re- 
ceived a  further  credit  of  one-half  of  that  remainder,  and  the 


282  OTTAWA, 


Taylor  v.  Coffing  et  al. 


balance  would  have  been  due  from  Coffing  to  Taylor.  Such  an 
adjustment  was  so  simple,  that  it  would  seem  that  business  men 
would  have  certainly  availed  themselves  of  it,  or  have  made 
some  reservation  of  their  stock  in  the  sale,  as  they  did  in  regard 
to  the  mortgage  debt. 

The  construction,  it  seems  to  me,  is  not  warranted,  that  any- 
thing else  remained  unadjusted.  When  the  mortgage  debt  was 
reserved,  by  express  language,  from  the  operation  of  the  sale, 
that  express  reservation  excluded  all  other  things  from  its  ope- 
ration. All  else  was  settled,  or  conveyed  to  Taylor,  but  the 
mortgage  debt,  which  remained  as  it  then  was,  unaffected  by  the 
sale.  How  was  it  then  situated  ?  It  was  owing  from  Coffing 
to  the  firm,  payable  to  the  firm,  and  was  the  joint  property  of 
the  firm.  Everything  besides  being  then  settled  and  con- 
veyed to  Taylor,  it  remained  unaffected  by  the  sale,  as  it  then 
was,  a  debt  owing  from  Coffing  to  the  firm,  payable  to  the  firm, 
and  owned  by  them  as  firm  property,  just  as  it  did  before  this 
transaction  occurred.  If  it  became  the  property  of  either  party 
by  that  transaction,  it  did  not  remain  unaffected  by  the  sale, 
which  the  deed  had  expressly  provided  that  it  should.  If  it 
passed  to  Taylor  by  that  sale,  it  thereby  became  individual,  and 
not  firm  property,  which  would  have  certainly  affected  it.  But, 
by  this  stipulation,  it  remained  their  joint  property,  precisely  as 
if  it  had  been  a  debt  due  from  another  person,  and  reserved  by 
this  sale,  and  all  of  the  other  affairs  being  settled,  they  held  this 
debt  in  equal  parts,  and  had  it  then  been  paid  by  Coffing,  nothing 
would  have  remained  but  to  divide  the  money  equally  between 
themselves,  and  close  the  entire  concern. 

If  this  conclusion  be  correct,  this  debt  belonged  to  the  firm, 
subject  to  division  between  them.  After  deducting  the  credit  of 
$5,000,  there  remained  the  sum  of  $13,341,  one-half  of  which 
was  $6,670,  the  amount  each  was  entitled  to  receive  on  its  di- 
vision. Taylor  afterwards  received,  of  rents  arising  from  the 
mortgaged  property,  $4,000,  which,  when  deducted  from  his 
half,  left  still  coming  to  him  of  the  debt,  $2,670.  Add  to  this 
last  sum,  the  interest  which  has  accrued  since  it  became  due, 
the  sum  of  $906,  and  it  will  make  the  sum  of  $3,576,  due  from 
Coffing  to_  Taylor  on  the  17th  day  of  January,  1860,  the  date  of 
stating  this  account,  and  for  which  last  mentioned  sum  a  decree 
will  be  rendered  in  Taylor's  favor,  in  conformity  with  this  opin- 
ion, and  the  former  decree  rendered  by  this  court  in  this  case 
reversed,  and  that  complainant,  Taylor,  recover  his  costs. 
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Wesley  B.  Fisher,  Plaintiff  in  Error,  v.  The  People, 

Defendants  in  Error.* 

ERROR  TO  LASALLE. 

Every  man  is  presumed  to  be  sane,  until  the  contrary  is  shown. 
In  capital  cases  the  jurors  are  judges  of  the  law   and  the  facts,  and  are  not  bound 
by  the  instructions  of  the  court. 

An  expression  to  the  jury  indicating  an  opinion  that  the  prisoner  is  a  guilty  person, 
by  the  Judge,  will  be  a  proper  reason  for  granting  a  new  trial. 

If  a  jury,  in  such  a  case,  after  having  retired,  comes  into  court  for  further  instruc- 
tions, which  are  given,  the  prisoner  has  a  right  also  to  have  instructions  on  his 
part. 

Jurors  should  not  separately  communicate  to  or  with  the  court,  in  writing  or 
verbally,  in  reference  to  any  matter  belonging  to  the  case;  they  should  be 
brought  before  the  court  in  a  body. 

This  was  an  indictment  for  murder,  charging  the  plaintiff  in 
error  with  killing  his  wife,  Clarissa  B.  Fisher,  on  the  18th  day 
of  July,  1859. 

A  witness  for  plaintiff  in  error  was  called,  and  plaintiff  in 
error  offered  to  prove  by  her  and  by  several  others  the  infidelity 
of  deceased,  to  which  the  counsel  for  the  People  objected ;  the 
court  sustained  the  objection,  and  the  plaintiff  in  error  excepted. 

Said  Fisher,  by  his  counsel,  offered  in  evidence  Chitty's  Medi- 
cal Jurisprudence,  Shelford  on  Lunacy,  Beck's  Medical  Juris- 
prudence, Taylor's  Medical  Jurisprudence,  and  Wharton's 
Medical  Jurisprudence,  for  the  purpose  of  throwing  light  on 
the  indications  or  symptoms  of  insanity.  The  court  refused  to 
admit  them  in  evidence,  and  the  prisoner,  by  his  counsel, 
excepted. 

Solomon  Sherwood  called  and  sworn,  and  said  prisoner 
offered  to  prove  by  said  witness  that  after  the  marriage  of 
prisoner  and  deceased,  and  before  the  killing,  the  gross  miscon- 
duct of  deceased  was  a  common  subject  of  conversation  among 
Fisher's  acquaintances.  People  objected,  and  court  sustained 
the  objection.     Exception  by  Fisher. 

David  Straivn  called  and  sworn  on  the  part  of  the  People, 
and  allowed  by  the  court  to  testify  that  Fisher  was  a  profane 
man  in  1850,  to  which  evidence  the  prisoner  objected ;  the  court 
overruled  the  objection,  and  the  prisoner  excepted. 

The  4th  instruction  given  for  the  People  is  as  follows :  The 
law  presumes  every  man  to  be  sane  until  the  contrary  is  shown, 
and  when  insanity  is  set  up  as  a  defense,  by  a  person  accused  of 
crime,  the  jury  should  be  satisfied,  from  all  of  the  proofs  in  the 

*  This  case  was  heard  at  April  term,  1860,  in  the  Third  Grand  Division. 
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case,  that  at  the  time  of  the  commission  of  the  crime  his  mind 
was  so  far  affected  with  insanity  as  to  render  him  incapable  of 
distinguishing  between  right  and  wrong,  in  respect  to  the  kill- 
ino-,  or  if  he  were  conscious  of  the  act  he  was  doing,  and  knew 
its  consequences,  he  was,  in  consequence  of  his  insanity,  wrought 
up  to  a  frenzy  which  rendered  him  unable  to  control  his  actions 
or  direct  his  movements. 

5th.  In  arriving  at  the  conclusion  whether  the  prisoner  was 
sane  or  insane,  at  the  time  of  the  killing,  the  jury  should  begin 
with  the  presumption  of  the  prisoner's  sanity,  and  take  into 
account  all  the  evidence  in  the  case  of  his  previous  history, 
habits  and  conduct,  the  circumstances  immediately  connected 
with  the  act  of  killing  and  his  subsequent  conduct  and  deport- 
ment, and  unless  the  evidence  preponderates  in  favor  of  his 
insanity  at  the  time  of  the  act,  the  jury  cannot  excuse  the  pris- 
oner on  the  plea  of  insanity. 

6th.  Even  if  there  should  be  evidence  tending  to  show  that 
the  prisoner  was  insane,  or  affected  with  insanity  previous  to 
the  act  of  killing,  yet  the  question  for  the  jury  on  this  point  is, 
whether  he  was  insane  at  the  time  of  the  act  complained  of, 
and  unless  the  jury  are  satisfied,  from  all  the  proof  in  the  case, 
that  the  prisoner  was  insane  at  the  time  of  the  act  of  killing, 
they  should  not  excuse  him  on  that  ground. 

7th.  Before  the  jury  can  be  justified  in  rendering  a  verdict 
of  acquittal  on  the  ground  of  moral  insanity,  they  must  be  satis- 
fied by  clear  and  undoubted  proof  that  the  accused  was  acting 
under  an  uncontrollable  impulse,  a  frenzy  which  rendered  him 
unable  to  control  his  actions  or  direct  his  movements,  and  not 
in  a  spirit  of  revenge  for  real  or  imagined  wrong. 

9th.  The  prosecution  are  not  bound  to  prove  that  the  de- 
fendant was  sane  at  the  time  of  the  act  complained  of,  and  if 
the  whole  evidence  in  the  case  should  leave  it  doubtful  in  the 
minds  of  the  jury  whether  the  prisoner  was  sane  or  insane  at 
the  time,  they  should  not  in  that  case  excuse  the  prisoner  on  the 
ground  of  insanity. 

Instructions  asked  for  defendant : 

1st.  Crime  by  the  statute  of  this  State  is  declared  to  be  a 
joint  operation  of  act  and  intention  or  criminal  negligence  ;  and 
whether  there  was  or  was  not  intention  on  the  part  of  the  pris- 
oner to  commit  the  act  complained  of,  must  be  determined  by 
all  the  facts  and  circumstances  connected  with  the  case,  and  the 
condition  of  his  mind  at  the  time  of  the  killing ;  and  if  the  jury 
believe,  from  the  evidence,  that  at  the  time  of  the  killing  the 
mind  of  the  prisoner  was  affected  with  insanity,  there  could  not 
have  been  a  such  joint  operation  of  act  and  intention  as  would  in 
the  eye  of  the  law  make  him  guilty  of  murder. 
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Which  the  court  qualified  as  follows  :  Yet  the  fact  that  the 
mind  of  the  prisoner,  accused  of  crime,  was  affected  with  insan- 
ity, would  not  of  itself  excuse  the  commission  of  crime. 

3rd.  If  the  jury  believe,  from  the  evidence,  that  at  the  time 
of  the  killing,  the  mind  of  the  prisoner  was  affected  with  insan- 
ity to  such  an  extent  that  he  was  impelled  to  kill  by  an  insane 
and  irresistible  impulse,  over  which  his  mind  had  no  controlling 
power,  it  is  the  duty  of  the  jury  to  acquit  him,  and  it  is  entirely 
immaterial  whether  such  insane  mental  condition  was  constitu- 
tional, or  whether  it  was  produced  by  jealousy  or  any  other 
cause. 

Which  was  qualified  by  the  court  as  follows  :  Before  the  jury 
can  acquit  the  prisoner  on  the  ground  of  insanity,  they  must 
believe,  from  the  evidence,  that  at  the  time  of  the  killing  he  was 
in  a  condition  of  insanity ;  that  his  insanity  was  of  such  a 
character  that  he  did  not  understand  the  nature,  quality  and 
character  of  the  act  he  was  committing ;  or  that  knowing  it,  he 
was  acting  under  such  an  impulse  of  passion  or  insane  desire  to 
kill,  as  to  exempt  him  from  the  dominion  and  control  of  reason. 
In  order  for  the  jury  to  acquit  on  the  latter  ground,  they  should 
be  satisfied,  from  the  evidence,  that  this  insane  desire  was  of  a 
character  that  inclined  the  prisoner  to  acts  of  homicide,  that  is, 
that  it  was  evinced  in  attempts  at  killing  in  more  than  a  single 
instance,  and  must  be  made  to  appear  in  more  than  the  single  act 
of  killing  the  deceased.  If  it  do  not  appear  in  the  manner  stated 
above,  it  must  be  shown  by  facts  and  circumstances  contemporane- 
ous with  the  killing,  or  the  existence  of  an  habitual  tendency 
developed  in  previous  cases,  becoming  in  itself  a  second  nature. 

The  4th  instruction  asked  for  the  prisoner,  and  refused  by  the 
court,  was  and  is  as  follows :  Although  the  prisoner  may  not 
have  been  so  insane  as  to  excuse  him  entirely,  yet,  in  deter- 
mining whether  at  the  time  of  the  killing  he  acted  without 
deliberation,  and  under  the  influence  of  such  a  sudden  and 
irresistible  passion  as  would  reduce  the  grade  of  the  offense 
from  murder  to  manslaughter,  it  is  proper  for  the  jury,  if  they 
believe  that  the  same  provocation  would  arouse  such  a  sudden 
and  irresistible  passion  in  his  mind,  if  so  affected  by  jealousy, 
when  it  would  not  have  aroused  it  if  he  had  not  been  jealous,  to 
take  into  consideration  the  fact,  if  proven,  that  he  was  jealous,  in 
determining  the  degree  and  extent  of  the  passion  which  existed 
at  the  time  of  the  killing. 

The  5th  instruction  asked  for  the  prisoner,  and  refused  by  the 
court,  was  and  is  as  follows :  Although  the  prisoner  may  not 
have  been  so  insane  as  to  excuse  him  entirely,  yet  in  deter- 
mining whether  at  the  time  of  the  killing  he  acted  without 
deliberation,  and  under   the  influence   of  such  a   sudden  and 
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irresistible  passion  as  would  reduce  the  grade  of  the  offense 
from  murder  to  manslaughter,  it  is  proper  for  the  jury,  if  they 
believe  that  the  same  provocation  would  arouse  such  a  sudden 
and  irresistible  passion  in  his  mind,  if  so  affected  by  drunken- 
ness, when  it  would  not  have  aroused  it  if  he  had  not  been 
affected  with  drunkenness,  to  take  into  consideration  the  fact,  if 
proven,  that  he  was  affected  with  drunkenness,  in  determining 
the  degree  and  extent  of  the  passion  which  existed  at  the  time 
of  the  killing. 

6th  instruction  asked  for  the  prisoner :  If  the  jury  believe, 
from  all  the  evidence,  that  there  is  a  preponderance  of  proof  in 
support  of  the  antecedent  insanity  of  the  prisoner,  that  is  to 
say,  that  the  preponderance  of  proof  from  all  the  evidence  in 
the  case  shows  that  the  prisoner  was  affected  with  insanity  in 
May,  A.  D.  1858,  then  the  law  presumes  that  the  prisoner  so 
continued  to  be  affected  with  such  insanity  up  to  and  at  the  time 
of  the  killing  ;  and  in  that  case,  unless  the  jury  are  satisfied, 
beyond  a  reasonable  doubt,  by  all  the  proof  and  circumstances 
in  evidence,  that  the  prisoner  had  recovered  from  being  so 
affected  with  insanity,  if  proven,  and  that  the  prisoner  was  sane 
at  the  time  of  the  killing,  the  jury  should  find  the  prisoner  not 
guilty. 

Which  instruction  the  court  qualified  as  follows :  In  deter- 
mining the  question  of  sanity  or  insanity  in  May,  1858,  the  jury 
are  not  to  take  the  testimony  of  the  witnesses,  Morrell,  Berry 
and  Stitt  alone  on  that  point,  nor  the  testimony  of  all  or  any  one 
of  the  other  witnesses  who  have  testified  on  the  same  point  alone, 
but  they  are  to  judge  from  all  the  facts  and  circumstances 
connected  with  his  previous  and  subsequent  conduct,  as  well  as 
from  his  manner,  appearance,  conduct,  and  conversation  at  and 
near  the  time  of  killing,  which  are  in  proof.  And  if  from  all 
the  evidence  before  them  they  are  satisfied,  from  a  preponderance 
of  testimony,  that  the  prisoner  was  generally  insane  in  that 
month,  they  must  presume  that  such  insanity  continued  up  to  and 
existed  at  the  time  of  killing,  if  there  is  not  proof  to  the  con- 
trary, which  satisfied  them  that  he  was  subsequently  and  before 
the  killing  restored  to  a  sane  condition  of  mind. 

To  the  giving  of  the  said  4th,  5th,  6th,  7th  and  9th  instruc- 
tions for  the  People,  and  each  of  them,  the  prisoner,  by  his 
counsel,  then  and  there  excepted. 

To  the  refusal  of  the  court  to  give  the  defendant's  1st,  3rd 
and  6th  instructions  asked  by  him,  and  to  the  qualifications  of 
each  of  them  by  the  court,  the  prisoner,  by  his  counsel, 
excepted. 

#  To  the  refusal  of  the  court  to  give  the  4th  and  5th  instruc- 
tions, and  each  of  them,  the  prisoner,  by  his  counsel,  excepted. 
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After  the  evidence  and  arguments  of  counsel  were  closed, 
and  the  instructions  had  been  given,  the  jury  retired,  under  the 
charge  of  a  sworn  officer,  to  deliberate  upon  the  verdict,  on  the 
afternoon  of  July  19th,  1859,  and  on  the  morning  of  July  20th, 
1859,  said  jury  were  suffered  to  come  into  court,  and  the  fol- 
lowing queries  in  writing  were  propounded  to  the  court  by  the 
foreman  of  said  jury  : 

.  Does  a  deliberate  intention  to  kill,  as  found  in  the  9th 
instruction  of  The  People  v.  W.  B.  Fisher,  mean,  or  intend  to 
mean,  a  full  consciousness  on  the  part  of  the  prisoner  of  the 
enormity  of  the  crime,  or  merely  a  calculation  or  contrivance  of 
means  to  kill,  without  such  consciousness  ? 

Whereupon  the  court,  at  the  request  of  the  jury,  gave  the 
following  instructions  : 

The  law  of  provocation,  when  applied  to  sane  persons  so  as 
to  reduce  the  killing  from  murder  to  manslaughter,  is  the  unlaw- 
ful killing  of  a  human  being  without  malice  express  or  im- 
plied, and  without  any  mixture  of  deliberation  whatever.  If 
from  motives  of  hatred,  revenge,  jealousy,  or  any  wrong  or 
injury,  real  or  imaginary,  one  person  kill  another,  the  killing 
shall  be  referred  to  malice,  and  must  be  considered  murder. 
If,  however,  the  killing  is  the  result  of  a  sudden,  violent 
impulse  of  passion,  caused  by  a  serious  and  highly  provoking 
injury  inflicted  upon  the  person  killing,  which  is  sufficient,  in  the 
minds  of  the  jury,  to  excite  an  irresistible  passion  in  a  reason- 
able person,  or  there  is  an  attempt  by  the  person  killed  to  com- 
mit a  serious  personal  injury  on  the  person  killing,  then  it  is 
manslaughter  and  not  murder. 

2nd.  The  law  makes  the  killing  of  a  human  being  murder 
when  there  is  an  intention  deliberately  formed  to  take  the  life 
of  another,  and  another  is  killed.  In  determining  the  question 
of  intention,  it  is  competent  for  the  jury  to  take  into  considera- 
tion any  facts  in  proof,  which  show  that  the  mind  of  the  person 
killing  was  affected  with  insanity  at  the  time  of  killing.  If  they 
believe  that  at  such  time  the  mind  was  so  far  and  so  much 
affected  with  insanity  as  to  satisfy  them  that  he  had  not,  prior 
to  the  killing,  deliberately  formed  an  intention  to  kill,  or  that 
at  the  time  of  the  killing  he  had  so  far  lost  the  control  of  his 
reason,  by  reason  of  his  insanity,  as  to  be  incapable  of  acting 
upon  such  intention,  or  had  forgotten  or  abandoned  it,  though 
it  may  have  been  formed,  then  they  may  be  satisfied  that  he 
could  distinguish  between  the  right  and  wrong  of  the  act,  the 
killing  is  manslaughter  and  not  murder. 

To  all  of  which  the  prisoner,  by  his  counsel,  objected.  The 
court  overruled  the  objection,  and  the  prisoner  excepted. 
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And  on  the  evening  of  said  day  the  jury  came  into  court,  and 
by  their  foreman  submitted  the  following  paper  to  the  court : 

1st.  The  juror  maintains  that  whatever  evidence  was  pro- 
duced on  the  trial  in  regard  to  any  supposed  provocation  or 
provocations,  or  in  regard  to  any  state  of  mind  indicating 
insanity,  may  have  any  weight,  or  such  weight,  in  the  mind  of 
the  juror,  as  in  his  judgment  it  may  demand,  either  in  excusing 
or  mitigating  the  crime  of  murder. 

2nd.  The  juror  maintains  that  he  is  competent  to  judge  of 
the  correctness  of  any  or  all  of  the  instructions  of  the  judge,  as 
his,  the  juror's,  own  opinion  of  the  law  may  dictate. 

Whereupon  the  court  instructed  the  jury  as  follows  : 

1st.  The  deliberate  intention  to  kill,  within  the  meaning  of 
the  instructions  given  on  that  point,  is  a  deliberately  formed 
purpose  to  take  the  life  of  a  human  being.  It  is  not  necessary 
that  the  prisoner  should  have  maturely  considered  all  the  conse- 
quences of  the  act.  If  the  evidence  satisfies  the  jury  beyond  a 
reasonable  doubt  that  there  was  this  deliberately  formed  pur- 
pose to  take  the  life  of  the  deceased,  then  they  must  find  that 
the  killing,  if  there  was  a  killing,  was  of  malice  aforethought. 
It  does  not  change  the  character  of  the  killing  if  the  conse- 
quences of  the  act  have  or  have  not  been  maturely  considered 
or  foreseen  by  the  prisoner.  It  is  enough  in  the  eye  of  the  law 
if  the  purpose  to  kill  was  deliberately  formed,  and  the  killing 
was  deliberately  done  in  pursuance  of  that  purpose  ;  such  kill- 
ing is  murder. 

2nd.  Before  an  unlawful  killing  can  be  made  manslaughter 
on  the  ground  that  the  prisoner's  mind  was  affected  with  insan- 
ity, it  must  be  made  to  appear,  by  clear  and  satisfactory  proof, 
that  it  was  affected  to  such  a  degree  that  it  was  incapable  of 
deliberating  upon  the  time  and  mode  of  killing,  or  of  acting 
upon  any  rational  ground  of  provocation.  The  mind  must  be 
so  far  emancipated  from  the  dominion  of  reason  as  to  be  inca- 
pable of  carrying  into  execution  any  deliberately  formed  purpose 
to  kill,  and  this  by  reason  of  insanity,  and  not  of  ungovernable 
and  ill  regulated  passions,  aroused  by  provocations  insufficient 
to  excite  them  in  reasonable  persons. 

3rd.  Before  the  jury  can  acquit  entirely  on  the  ground  of 
insanity,  they  must  be  satisfied,  from  the  proof  in  the  case,  that 
at  the  time  of  the  killing  the  prisoner  was  so  insane  that  he  did 
not  understand  that  the  killing  was  contrary  to  the  laws  of  God 
and  the  State,  and  on  this  point  no  testimony  on  the  ground  of 
provocation  is  to  be  considered. 

4th.  The  jury  must  take  the  law  as  given  to  them  by  the 
court  as  the  law  which  is  to  govern  them  in  this  case.  It  is  for 
the  jury  to  determine  whether  the  law,  thus  laid  down  by  the 
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court,  is  applicable  to  the  proofs  in  the  case.  If  the  jury  find 
the  facts  to  be  such  as  to  make  the  law  applicable,  either  to  a 
case  of  murder,  manslaughter,  or  to  a  case  of  insanity,  or  to  a 
state  of  innocence,  the  law  as  laid  down  to  them  must  be  made 
to  apply.  It  is  not  for  the  jury  to  say  that  the  instructions  given 
are  not  the  law  by  which  they  are  to  determine  the  guilt  or  inno- 
cence of  the  prisoner. 

Objection  by  prisoner ;  overruled,  and  exception  taken. 

On  the  21st  day  of  July  the  court  permitted  Abner  A.  Fisher, 
one  of  the  jurors,  to  retire  from  the  jury  then  deliberating  in  the 
jury  room,  and  come  into  court,  under  the  charge  of  an  officer, 
and  converse  with  the  court ;  and  the  court  received  at  the 
hands  of  the  officer  in  charge  of  said  jury,  a  writing  signed  by 
said  Fisher,  as  foreman  of  said  jury,  and  the  court  informed  the 
said  juror  that  he  would  instruct  the  jury  further  in  the  evening 
of  said  day,  according  to  the  request  of  said  jury  in  said  writ- 
ing expressed,  which  writing  was  and  is  as  follows : 
To  the  Hon.  31.  E.  Hollister : 

As  we  are  not  permitted  to  explain  to  the  honorable  court  our 
strange  and  peculiar  situation,  we  ask  the  instruction  of  the 
honorable  court  upon  the  following  points  : 

1st.  Is  it  lawful  for  a  juryman  to  go  behind  our  statute  law 
and  search  the  Bible  to  see  whether  our  statute  laws  are  not 
void  in  consequence  of  their  disagreement  with  the  higher  law. 

2nd.  Is  it  lawful  for  a  juror  to  go  behind  the  testimony  and 
read  medical  books  to  see  whether  the  doctors  and  others 
examined  on  the  trial  testified  correctly  or  not. 

3rd.  Is  it  lawful  for  a  juryman  to  go  behind  the  trial  and 
search  law  books  to  see  whether  the  judge  did  not  exclude  some 
testimony  that  ought  to  have  been  admitted. 

4th.  Is  it  lawful  for  a  juror  to  go  behind  the  instructions 
of  the  court  and  search  law  books  for  the  purpose  of  finding 
some  error  in  said  instructions. 

5th.  Is  it  lawful  for  a  juror,  after  admitting  the  proof  of 
every  essential  fact  which  constitutes  a  certain  crime,  to  bring 
in  a  different  verdict,  because  he,  the  said  juror,  does  not  approve 
of  the  penalty  attached  to  the  first. 

If  so,  how  long  must  we  remain  in  this  worse  than  purgatory, 
and  be  abused  and  villified  by  a  fanatical  madman. 

In  behalf  of  the  jury, 

A.  A.  Fisher,  Foreman. 

At  8  o'clock,  P.  M.,  of  said  last  mentioned  day,  the  court 
directed  the  jury  and  the  prisoner  to  be  brought  in  court,  which 
was  accordingly  done,  whereupon  the  court  gave  to  the  jury  the 
following  instructions : 

1st.     The  jury  cannot  lawfully  disregard  the  statute  of  the 
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State  which  defines  what  crime  is,  and  take  the  Bible  for  the  law. 
They  have  no  right  to  determine  for  themselves  the  question, 
whether  the  Bible  and  the  law,  as  given  to  them  by  the  court, 
agree  or  not.  There  is  but  one  law  by  which  they  are  to  decide 
the  question  before  them,  and  that  is  the  law  laid  down  to  them 
by  the  court. 

2nd.  The  jury  must  be  governed  by  the  sworn  testimony  in 
the  case.  They  have  no  right  to  consult  medical  works  to  de- 
termine the  truth  or  falsity,  or  the  weight  of  sworn  testimony. 

3rd.  It  is  not  the  law  that  the  jury  can  go  outside  of  the 
case,  as  given  to  them  by  the  testimony  and  the  instructions  of 
the  court,  and  determine  for  themselves  whether  the  law,  as 
given  to  them,  is  or  is  not  the  law  ;  nor  have  they  any  right  to 
determine  for  themselves  whether  the  court  did  or  did  not  err 
in  excluding  or  receiving  testimony.  They  cannot  presume  that 
there  is  any  fact  or  circumstance  which  may  have  had  a  bearing 
in  the  case,  except  such  as  is  given  to-  them  in  the  testimony. 
The  law  is,  that  no  fact  exists,  except  it  is  shown  to  exist  by 
the  testimony. 

4th.  It  is  not  lawful  for  the  jury  to  go  behind  the  instruc- 
tions given  to  them  by  the  court,  and  take  it  upon  themselves  to 
determine  by  law  books,  or  in  any  other  manner,  whether  the 
ruling  of  the  court  is  or  is  not  correct.  They  must  take  the 
instructions,  as  they  receive  them  from  the  court,  to  be  the  law 
by  which  they  are  to  be  governed  in  the  case. 

5th.  The  jury  have  no  right  to  call  murder  manslaughter, 
nor  manslaughter  murder,  any  more  than  they  have  a  right  to 
call  either  the  one  or  the  other  robbery.  The  law  defines  what 
crime  is,  and  the  jury  must  take  that  definition  as  it  stands  in 
the  instructions  given  to  them.  The  law  is  further,  that  the 
jury  have  no  right  to  determine  for  themselves  the  character  of 
the  crime,  because  they  may  be  opposed  to  the  kind  of  punish- 
ment which  the  law  prescribes.  They  have  no  business  with  the 
punishment.  It  is  for  them  to  find  the  facts  and  the  law  as  it  is 
laid  down  to  them  by  the  court ;  they  are  to  say,  guilty  or  not 
guilty,  on  their  oaths.  When  the  verdict  is  rendered,  it  is  for 
the  court  to  pronounce  the  punishment  which  the  law  prescribes. 

6th.  The  jury  must  be  satisfied,  from  the  proof  in  the  case, 
that  the  mind  of  the  prisoner  was  affected  with  insanity,  as  laid 
down  in  the  second  instruction  of  the  court,  given  on  the  20th 
instant,  before  they  can  find  him  guilty  of  manslaughter  for  that 
reason.  The  fact  of  insanity  to  that  extent  must  not  be  left  in 
doubt.  The  mind  or  judgment  of  the  jury  must  be  convinced 
from  the  testimony,  that  his  mind  was  affected  with  insanity  to 
that  extent,  before  they  can  pronounce  the  killing,  if  proved,  for 
that  reason,  manslaughter. 
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To  the  giving  of  said  instructions  by  the  court,  the  prisoner's 
counsel  objected.  The  court  overruled  the  objection,  and  the 
prisoner's  counsel  excepted. 

On  the  22nd  day  of  July,  the  jury  came  into  court  for  the 
purpose  of  asking  further  instruction,  and  presented  the  follow- 
ing query,  written  in  pencil : 

"  To  his  Honor  M.  E.  Hollister :  Is  the  jury  to  give  equal 
evidence  and  weight  to  the  testimony  of  each  and  every  witness 
stating  facts  (and  not  their  opinion  upon  subjects)  that  are  not 
impeached  or  in  any  way  contradicted  by  other  witnesses  or 
circumstances,  and  to  receive  the  same  as  truth  ? " 

Whereupon  the  court  gave  to  the  jury  the  following  instruc- 
tion : 

The  law  does  not  require  that  the  jury  should  give  equal 
credence  and  weight  to  the  testimony  of  each  and  every  witness 
who  testifies  to  facts  (independently  of  opinion)  that  is  not  im- 
peached or  in  any  way  contradicted  by  other  witnesses  or  cir- 
cumstances. They  are  to  receive  such  testimony,  and  determine 
for  themselves  whether  it  is  true  or  false.  If  they  believe,  from 
his  appearance  on  the  stand,  from  the  manner  in  which  he  testi- 
fied, from  his  candor  and  intelligence,  from  his  manner  of  infor- 
mation upon  the  point  to  which  he  testifies,  and  from  his  impar- 
tiality, that  he  testifies  truly,  they  must  receive  it  as  truth,  though 
not  corroborated  by  other  proof.  But  if,  on  the  contrary,  the 
witness  appears  to  testify  under  a  strong  bias,  or  from  feelings 


of  interest  or  revenge,  or  from  want  of  correct  information,  or 
in  any  manner  that,  in  the  eye  of  reason,  appears  to  be  suspi- 
cious or  incredible,  they  may  reject  his  testimony,  though  not 
contradicted  by  other  witnesses  or  circumstances.  This  rejec- 
tion or  admission  of  testimony  must  be  reasonable  and  not 
captious,  and  must  be  justified  on  the  ground  that  it  either  con- 
vinces or  fails  to  convince  the  judgment  of  a  candid  and  im- 
partial man. 

To  the  giving  of  the  above  instruction,  the  prisoner,  by  his 
counsel,  objected.  The  court  overruled  the  objection,  and  the 
prisoner,  by  his  counsel,  excepted. 

Abner  A.  Fisher,  one  of  the  jurors,  stated  to  the  court, 
verbally,  that  there  was  no  probability  of  the  jury  ever  agree- 
ing, and  wished  the  court  to  discharge  the  jury,  which  the  court 
refused  to  do,  saying  at  the  same  time  to  the  jury  in  reply,  that 
he  considered  it  his  duty  to  keep  the  jury  longer,  in  view  of  the 
fact  that  the  prisoner  was  charged  with  the  commission  of  the 
highest  crime  known  to  the  law,  and  that  the  security  of  the 
life  of  the  people,  required,  as  well  as  interests  of  the  prisoner, 
that  the  jury  should  not  be  discharged  until  every  effort  had 
failed,  and  there  was  no  probability  whatever  that  the  jury  could 
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agree.  In  this  connection  the  court  remarked  to  the  jury,  that 
before  the  nest  term  of  this  court,  the  witnesses  may  be  in  their 
graves,  and  justice  may  be  cheated  of  its  victim.  To  the  mak- 
ing of  this  latter  remark  to  the  jury,  the  prisoner,  by  his  counsel, 
then  and  there  excepted. 

The  counsel  for  the  prisoner  then  asked  the  court  to  have 
some  instructions  given  to  the  jury,  for  the  prisoner.  The  court 
decided  that  no  instructions  of  the  prisoner  could  be  given,  and 
refused  to  suffer  the  prisoner's  counsel  to  offer  any  instructions 
on  his  behalf,  remarking  that  no  further  instructions  would  be 
given,  either  for  the  People  or  the  prisoner,  except  requested  to 
do  so  by  the  jury.  And  to  this  decision  of  the  court,  in  that 
behalf,  the  prisoner's  counsel  then  and  there  excepted. 

The  court  remarked  to  the  jury,  orally,  that  in  the  opinion  of 
the  court,  it  was  proper  for  any  juror  to  communicate  to  the  court, 
in  writing,  in  reference  to  their  differences,  and  that  the  court 
would,  if  they  were  so  communicated  in  writing  to  the  court, 
determine  whether  it  was  expedient  to  keep  them  together  any 
longer.  To  which  oral  remarks  of  the  court  the  prisoner's 
counsel  excepted. 

0.  C.  Gray,  and  Glover,  Cook  and  Campbell,  for  the 
Prisoner. 

N.  Bushnell,  District  Attorney,  for  The  People. 

Breese,  J.  The  loose  and  disconnected  manner  in  which  this 
record  is  made  up  and  presented  to  the  court,  would  fully  justify, 
in  an  ordinary  case,  its  rejection  altogether,  but  as  it  is  in  a  case 
in  which  the  life  of  an  individual  is  involved,  we  have  studiously 
endeavored  to  extract  from  it  all  such  portions  as  we  have  deemed 
the  most  important.  We  will  state  very  briefly  the  results  at 
which  we  have  arrived,  no  time  being  allowed  for  elaborate  ar- 
gument or  illustration. 

Very  many  exceptions  have  been  taken  to  the  rulings  of  the 
court  on  the  various  questions  raised,  all  of  which  we  do  not 
consider  it  necessary  to  notice. 

The  first  twelve  exceptions  which  were  taken  on  the  trial,  we 
do  not  consider  to  have  been  well  taken,  as  the  evidence  offered 
had  no  direct  bearing  upon  the  issue  to  be  tried.  The  testimony 
of  Dayid  Strawn,  given  on  behalf  of  the  People,  might  not,  at 
first  view,  be  considered  pertinent,  but  as  rebutting  testimony, 
it  may  have  been,  and  in  the  absence  of  all  proof  in  the  record, 
the  testimony  not  being  certified  to  us,  we  are  inclined  so  to 
consider  it. 

We  have  no  fault  to  find  with  most  of  the  instructions  given 
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to  the  jury  before  they  retired,  on  behalf  of  the  People,  nor  with 
the  refusal  of  the  court  to  give  the  instructions  as  asked  by  the 
prisoner. 

Those  on  the  part  of  the  People,  going  to  the  question  of 
insanity,  state  the  law  correctly,  for  the  most  part.  The  jury,  in 
all  cases  where  such  a  defense  is  interposed,  should  be  distinctly 
told  that  every  man  is  presumed  to  be  sane,  until  the  contrary 
is  shown — that  is  his  normal  condition.  Before  such  a  plea 
can  be  allowed  to  prevail,  satisfactory  evidence  should  be  offered 
that  the  accused,  in  the  language  of  the  criminal  code,  was 
"  affected  with  insanity,"  and  at  the  time  he  committed  the 
act,  was  incapable  of  appreciating  its  enormity.  This  rule  is 
founded  in  long  experience,  and  is  essential  to  the  safety  of  the 
citizen.  Sanity  being  the  normal  condition,  it  must  be  shown, 
by  sufficient  proof,  that  from  some  cause,  it  has  ceased  to  be  the 
condition  of  the  accused. 

On  the  evening  of  the  20th  of  July,  the  jury  having  been  out 
more  than  twenty-four  hours,  and  unable  to  agree,  came  into 
court,  and  through  their  foreman,  submitted  to  the  court  a  paper 
written  upon  in  pencil,  among  other  matters  the  following :  "  The 
juror  maintains  that  he  is  competent  to  judge  of  the  correctness 
of  any  or  all  of  the  instructions  of  the  judge,  as  his,  the  juror's, 
own  opinion  of  the  law  may  dictate."  To  this  the  court  re- 
sponded as  follows  :  "  The  jury  must  take  the  law  as  given  to 
them  by  the  court,  as  the  law  which  is  to  govern  them  in  this 
case.  It  is  for  the  jury  to  determine  whether  the  law  thus  laid 
down  by  the  court,  is  applicable  to  the  proofs  in  the  case.  If 
the  jury  find  the  facts  to  be  such  as  to  make  the  law  applicable 
either  to  a  case  of  murder  or  manslaughter,  or  to  a  case  of  in- 
sanity, or  to  a  state  of  innocence,  the  law  as  laid  down  to  them 
must  be  made  to  apply.  It  is  not  for  the  jury  to  say  that  the 
instructions  given  are  not  the  law  by  which  they  are  to  deter- 
mine the  guilt  or  innocence  of  the  prisoner." 

On  the  following  day,  the  21st  of  July,  the  jury  again  came 
into  court,  and  among  other  matters,  the  court  told  them,  in 
answer  to  a  question  propounded  by  them :  "  There  is  but  one 
law  by  which  they  are  to  decide  the  question  before  them,  and 
that  is  the  law  laid  down  to  them  by  the  court,"  and  further, 
that  "  It  is  not  the  law  that  the  jury  can  go  outside  of  the  case 
as  given  to  them  by  the  testimony  and  the  instructions  of  the 
court,  and  determine  for  themselves  whether  the  law,  as  given 
to  them,  is  or  is  not  the  law,"  and  further,  that  "  It  is  not  lawful 
for  the  jury  to  go  behind  the  instructions  given  to  them  by  the 
the  court,  and  take  it  upon  themselves  to  determine  by  law 
books,  or  in  any  other  manner,  whether  the  ruling  of  the  court 
is  or  is  not  correct.     They  must  take  the  instructions  as  they 
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receive  them  from  the  court  to  be  the  law  by  which  they  are  to 
be  governed  in  the  case,"  and  further,  that "  the  law  defines  what 
crime  is,  and  the  jury  must  take  that  definition  as  it  stands  in 
the  instructions  given  to  them." 

On  the  day  following,  July  22nd,  the  jury  came  again  into 
court  for  further  instructions,  and,  through  their  foreman,  pro- 
pounded, in  writing,  another  question  to  the  court,  as  to  the 
credit  to  be  given  to  witnesses,  on  which  the  court  properly  in- 
structed the  jury,  and  on  concluding,  the  foreman  of  the  jury 
informed  the  court  that  there  was  no  probability  of  the  jury 
ever  agreeing,  and  wished  the  court  to  discharge  them,  which 
the  court  refused  to  do,  and  remarked  to  the  jury  that  he  "  con- 
sidered it  his  duty  to  keep  the  jury  longer,  in  view  of  the  fact 
that  the  prisoner  was  charged  with  the  commission  of  the  highest 
crime  known  to  the  law,  and  that  the  security  of  the  life  of  the 
people  required,  as  well  as  the  interests  of  the  prisoner,  that 
the  jury  should  not  be  discharged  until  every  effort  had  failed, 
and  there  was  no  probability  whatever  that  the  jury  could 
agree ; "  remarking  to  the  jury,  in  this  connection,"  that  before  the 
next  term  of  the  court,  the  witnesses  may  be  in  their  graves, 
and  justice  may  be  cheated  of  its  victim."  At  the  same  time, 
the  prisoner's  counsel  asked  the  court  to  have  some  instructions 
given  to  the  jury  for  the  prisoner,  which  the  court  refused  to 
allow,  or  suffer  them  to  offer  any  instructions  on  his  behalf,  de- 
claring that  no  further  instructions  would  be  given  either  for 
the  People  or  the  prisoner,  except  requested  to  do  so  by  the 

jury. 

Section  188  of  the  criminal  code,  (Scates'  Comp.  408,) 
declares  in  the  most  pointed  and  emphatic  language,  that 
"  Juries,  in  all  cases,  shall  be  judges  of  the  law  and  the  fact." 
This  power  is  conferred  in  the  most  unqualified  terms,  and  has 
no  limits  which  we  can  assign  to  it.  We  have  said,  in  the  case  of 
Schneirv.  The  People,  ante,  p.  17,  that,  being  judges  of  the  law  and 
the  fact,  they  are  not  bound  by  the  law,  as  given  to  them  by  the 
court,  but  can  assume  the  responsibility  of  deciding,  each  juror 
for  himself,  what  the  law  is.  If  they  can  say,  upon  their  oaths, 
that  they  know  the  law  better  than  the  court,  they  have  the 
power  so  to  do.  If  they  are  prepared  to  say  the  law  is  different 
from  what  it  is  declared  to  be  by  the  court,  they  have  a  perfect 
legal  right  to  say  so,  and  find  the  verdict  according  to  their  own 
notions  of  the  law.  It  is  a  matter  between  their  consciences 
and  their  God,  with  which  no  power  can  interfere.  There  can 
be  no  apprehension  of  oppression  to  the  citizen'  in  so  looping 
this  power,  for  an  erroneous  decision  of  the  jury  against  a  prisoner 
can  be  corrected  by  the  power  remaining  in  the  court  to  award 
a  new  trial.     The  jury  were  not  bound  to  take  the  law  as  "  laid 
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down"  to  them  by  the  court,  but  had  the  undoubted  right  to  decide 
it  for  themselves,  and  in  refusing  so  to  declare,  the  court  erred. 

The  remark  made  by  the  court,  on  the  22nd  of  July,  when 
the  jury  desired  to  be  discharged,  should  not  have  been  made. 
It  had  a  powerful  tendency  to  prejudice  the  prisoner,  as  indicat- 
ing the  opinion  of  the  court  that  he  was  a  guilty  person,  and  a 
proper  victim.  It  is  to  be  regretted  such  a  remark  was  made  in 
such  a  case — one  of  life  or  death,  in  which  the  supposed  lean- 
ing of  the  court,  no  matter  how  unfounded,  is  calculated  to 
influence  a  jury.  This,  of  itself,  would  be  sufficient  to  reverse 
the  judgment. 

The  court  also  erred  in  refusing,  after  making  these  remarks 
to  the  jury,  to  permit  the  prisoner's  counsel  *o  offer  any  instruc- 
tions which  the  remark  of  the  court  was  well  calculated  to  sug- 
gest, and  which,  if  permitted  to  be  given,  might  have  blunted 
the  force  of  the  remark.  We  hold,  when  a  jury  comes  into  court 
asking  instructions,  and  are  placed  in  a  situation  to  be  influenced 
by  the  court,  the  prisoner  had  an  unquestionable  right  to  present 
such  views,  in  the  shape  of  instructions  to  the  jury,  as  the  cir- 
cumstances might  require  in  his  own  behalf,  and  the  court  should 
have  allowed  it. 

As  a  question  of  practice,  we  do  not  think  it  is  proper  for 
any  juror  to  communicate  to  the  court  in  writing  or  verbally,  in 
reference  to  any  matter  belonging  to  the  case.  If  they  desire 
to  communicate  with  the  court,  they  should  send  a  request  to 
the  court  through  the  officer  in  attendance,  that  they  may,  in  a 
body,  be  brought  into  court.  Nor  do  we  think  it  good  practice 
for  the  court  to  permit  any  one  of  the  jurors,  whilst  they  are 
deliberating,  to  leave  the  jury  room  and  come  into  court,  and 
hold  a  conversation  with  the  court,  or  that  the  court  should 
make  such  a  request  of  the  foreman  or  of  any  other  member  of 
the  jury.     It  is  liable  to  great  abuse. 

We  have  said  we  were  satisfied  with  most  of  the  instructions 
given  for  the  People  before  the  jury  retired.  Such  is  the  con- 
fused state  of  the  record,  and  the  want  of  time  at  our  disposal, 
that  we  have  not  been  able  to  examine  them  all  so  critically  as 
we  could  wish,  but  are  satisfied  some  of  them,  as  the  eighth 
and  ninth  on  behalf  of  the  People,  require  some  modification,  so  as 
to  conform  to  the  principles  we  have  here  endeavored  to  lay  down. 

We  also  think  the  prisoner's  fourth  instruction  should  have 
been  given.  Though  such  a  state  of  mind  would  not  excuse  the 
homicide,  it  should  reduce  it  to  manslaughter,  for  deliberation 
would  be  absent,  and  that  is  essential  to  constitute  murder. 

For  the  reasons  we  have  so  hurriedly  given,  the  judgment 
must  be  reversed,  and  the  cause  remanded  for  a  new  trial. 

Judgment  reversed. 
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Separate  and  dissenting  opinion  of  Walker,  J. 

In  this  case  the  court  below  instructed  the  jury  that  it  was 
the  province  of  the  court  to  expound  the  law,  and  it  was  for  the 
jury  to  receive  the  law  thus  given  them,  and  apply  it  to  the  facts 
of  the  case.  And  that  the  jury  have  no  right  to  say  that  the 
rules  announced  as  law  by  the  court  are  not  such,  and  that  in 
forming  their  verdict  they  must  be  governed  by  it  as  given  in 
the  instructions.  And  that  the  court  gave  the  proper  construc- 
tion to  the  latter  clause  of  the  188th  section  of  the  chapter  en- 
titled "  Criminal  Jurisprudence,"  R.  S.,  which  is  this  :  "  Juries 
in  all  cases  shall  be  judges  of  the  law  and  the  fact;"  I  am  fully 
satisfied.  In  the  cSse  of  Schnier  v.  The  People,  (ante,  p.  17,) 
the  majority  of  the  court  held  that  the  jury  were  the  uncontrolled 
judges  of  both  the  law  and  the  facts,  under  this  provision. 
And  that  they  were  not  bound  to  receive  the  law  as  announced 
by  the  judge  ;  and  the  majority  of  the  court  in  this  case  adopt 
and  apply  the  same  construction.  Having  then  dissented  to 
that  construction,  and  still  entertaining  the  same  views,  I  shall 
proceed,  as  far  as  my  limited  time  and  opportunity  will  permit, 
to  give  my  reasons  for  dissenting  from  the  opinion  of  the  court. 

In  determining  what  was  the  intention  of  the  legislature  in 
adopting  this  provision,  it  may  be  proper  to  refer  to  the  history 
of  criminal  jurisprudence,  in  the  country  from  which  we  have 
adopted,  with  modifications,  our  criminal  code.  And  when  it 
is  remembered  that  in  former  times  juries  were  required  to  find 
special  verdicts,  leaving  the  courts  to  determine  whether  under 
the  facts  found  by  the  jury,  the  law  when  applied  to  the  facts, 
would  hold  the  defendant  guilty  of  the  crime  charged,  we  can 
see  a  controlling  reason  for  the  enactment  of  some  provision  by 
which  courts  should  be  effectually  precluded  from  the  exercise 
of  a  power  so  liable  to  abuse,  and  dangerous  to  the  liberty  of 
the  citizen.  It  was,  in  its  day,  justly  claimed  that  the  exercise 
of  such  a  power  virtually  deprived  the  accused  of  the  benefit  of 
trial  by  jury,  which  right,  by  the  English  subject  and  the  Ameri- 
can citizen,  has  at  all  times  been  guarded  with  jealous  care. 

Under  the  construction  given  this  provision  by  the  court,  it 
can  hardly  be  that  it  is  intended  to  adhere  to  the  literal  mean- 
ing of  the  language  of  the  law.  If  so,  then  it  must  inevitably 
follow,  that  on  every  question  of  the  admissibility  of  evidence, 
the  qualification  of  a  juror,  the  constitutionality  of  the  law 
creating  the  crime,  as  well  as  the  true  construction  of  the  act 
creating  the  offense,  may  be  considered  and  passed  upon  by  the 
jury,  in  making  their  verdict.  After  they  have  retired  to  their 
room,  they  would,  under  such  a  construction,  have  the  right  to 
review  the  decisions  of  the  court  in  admitting  evidence,  and 
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exclude  from  their  consideration  such  portions  as  they  supposed 
were  illegally  before  them.  They  would  also  have  the  right  to 
determine  whether  the  law  creating  the  offense  was  warranted 
by  the  constitution.  They  could  place  upon  the  act  creating 
the  offense,  any  construction  they  might  choose,"  and  all  this  in 
direct  opposition  to  the  instructions  of  the  court,  based  upon 
well-settled  principles  of  criminal  jurisprudence,  received,  acted 
upon  and  approved,  by  the  wisest  and  best  judges  of  all  ages. 
Can  it  be  possible  that  the  legislature  ever  intended  to  confide 
to  twelve  men,  who  have  never  perhaps  even  read  the  criminal 
code  of  our  State,  unacquainted  with  the  law  of  evidence  and 
the  rules  of  construction,  and  uninformed  as  to  the  whole  theory 
of  criminal  jurisprudence,  such  absolute  power  over  the  life  and 
liberty  of  the  citizen  ?  I  am  constrained,  from  the  great  care 
manifested  by  the  legislature  for  security  to  the  life  and  liberty 
of  the  citizen,  to  believe  that  such  was  not  its  intention.  Such 
a  doctrine,  it  strikes  my  mind,  would  inevitably  lead  to  the  un- 
settling of  all  criminal  law.  If  the  jurors  are  the  uncontrolled 
judges  of  what  it  is,  and  their  finding  in  a  particular  case  settles 
the  law  of  that  crime,  is  a  jury  in  a  subsequent  case  to  be  gov- 
erned by  it,  or  may  they  disregard  it,  or,  if  bound  by  it,  who 
can  know  and  conform  his  actions  to  it  ?  Or  if,  on  the  con- 
trary, every  jury  may  settle  the  law  for  themselves,  give  a  con- 
struction to  the  statute,  and  either  acquit  or  convict  upon  the 
construction  thus  given,  in  defiance  of  the  decision  of  the  high- 
est judicial  tribunal  known  to  the  law  and  the  instructions  of 
the  circuit  judge,  or  even  in  the  teeth  of  the  statute  itself,  no 
one  can,  by  any  possibility,  know  what  the  law  is  until  the  jury 
have  announced  it  by  the  decision  of  the  case.  And  while  I 
may  concede  all  that  is  claimed  for  the  trial  by  jury,  I  am  irre- 
sistibly impelled  to  conclude  that  such  an  uncontrolled  power, 
placed  in  the  hands  of  twelve  men,  uninformed  even  in  the  ele- 
mentary principles  of  the  law,  is  fraught  with  dangers,  and  is 
liable  to  abuse,  however  honest  their  purpose,  to  an  extent  equal 
to  all  its  benefits. 

The  statute  has  not  given  any  review  by  this  court  (until 
very  recently),  of  the  finding  of  the  jury  upon  the  facts  in  a 
criminal  prosecution.  Until  then,  even  as  against  the  accused, 
appellate  courts  have  not  looked  into  the  evidence,  but  have 
confined  their  inquiries  to  the  law  as  expounded  by  the  court. 
Nor  is  there  any  provision  which  authorizes  this  court  to  review 
the  decision  of  the  law  made  by  the  jury.  And  if  the  jury  may 
disregard  the  instructions  of  the  court,  how  can  we  say  that  a 
wrong  instruction  contributed  in  the  slightest  degree  to  the 
result  at  which  they  arrived  ?  They  may,  for  anything  we  can 
presume,  have  disregarded  it,  and  determined  the  law  correctly. 
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And  if  they  are  the  uncontrolled  judges  of  the  law,  and  the 
legislature  has  made  them  such,  we  should  presume  that  they 
knew  the  law  and  acted  upon  it.  If  the  legislature  intended 
that  they  should  be  such  judges,  they  must  have  supposed  that 
they  were  competent  and  qualified  to  decide  all  legal  questions 
arising  in  the  progress  of  the  trial.  But  if  it  were  admitted 
that  the  jury  are  the  judges  of  the  law,  and  may  disregard  the 
instructions  of  the  court,  in  its  practical  application,  what  is  to 
be  its  effect  ?  Is  the  majority  of  the  jury,  like  the  majority  of 
the  members  of  a  court,  to  determine  the  law,  or  must  they,  as 
in  the  finding  of  facts,  unanimously  agree  ?  May  one  of  the 
jurors,  who  differs  with  the  others,  refuse  to  concur  in  the  con- 
struction of  the  law,  given  by  the  eleven  other  jurors  and  the 
judge,  defeat  justice,  from  his  mere  whim  or  caprice,  and  pre- 
vent an  acquittal  or  a  conviction  ?  Such,  I  conceive,  never 
could  have  been  the  design  of  the  legislature,  by  this  enact- 
ment. So  far  as  my  observation  and  experience  has  extended, 
such  has  not  been  the  practice  of  courts,  or  the  understanding 
of  the  profession.  In  this  case  the  court  had  fully,  clearly  and 
unmistakably  instructed  the  jury,  that  they  were  the  judges  of 
the  law  and  fact,  and  that  if  he  instructed  contrary  to  the 
law  it  would  be  error,  and  the  instruction  complained  of  was 
given  in  answer  to  specific  questions,  propounded  by  the  jury, 
as  to  whether  they  had  the  right  to  go  behind  the  instructions 
and  see  if  they  were  in  conflict  with  the  Bible,  and  whether  they 
had  the  right  to  read  medical  books  to  see  whether  the  physi- 
cians testified  correctly,  and  to  examine  law  books  to  ascertain 
whether  evidence  was  properly  admitted.  To  these  inquiries 
this  instruction  was  designed  as  an  answer.  And  the  jury  must 
have  so  regarded  it,  when  it  was  given.  They  had  asked  no 
question  that  related  to  the  commission  of  the  act  itself,  or 
what  it  required  under  the  statute  to  constitute  the  crime.  We 
may  safely  infer  that  on  that  question  they  had  no  difficulty,  and 
unless  they  are  to  be  the  jndges  of  all  questions  of  law  arising 
on  the  trial,  I  think  they  could  not  have  been  misled  by  this 
instruction. 

I  am  constrained  to  come  to  the  conclusion,  (and  I  do  it  with 
hesitation,  when  my  learned  brethren,  for  whose  more  extensive 
and  enlarged  experience  than  my  own,  I  have  the  highest 
respect,)  that  the  true  construction  of  this  provision  requires 
the  jury  to  receive  and  act  upon  the  law  as  announced  to  them 
by  the  court.  When  it  is  thus  given,  the  duty  is  theirs  to  judge 
of  that  law,  and  determine  whether,  when  applied  to  the  facts 
proven  and  found  by  them  in  the  case,  the  accused  is  guilty  or 
innocent.  This  removes,  as  it  should,  from  the  judge  all  right 
to  find  the  facts,  but  leaves  him  responsible  for  the  determina- 
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tion  of  the  law  creating  the  crime  charged,  the  application  of 
the  law  of  evidence  offered  to  establish  the  crime  charged,  and 
the  jury  responsible  for  the  proper  application  of  the  evidence 
thus  admitted,  and  the  law  thus  announced  to  them.  They  are 
thus  made  the  judges  of  the  law  and  facts  of  the  case.  If  they 
misapply  it  to  the  facts,  and  a  conviction  follows,  the  Circuit 
Court  may  grant  a  new  trial,  or,  if  refused,  it  may  be  corrected 
in  this  court,  and  if  the  judge  errs  in  giving  instructions,  either 
as  to  the  law,  or  so  as  the  jury  may  have  been  misled,  the  cor- 
rection may  be  had,  as  we  would  then  presume  the  jury  had 
acted  upon  and  been  governed  by  the  law  as  announced  by  the 
court.  This  construction  frees  the  administration  of  criminal 
justice  from  all  difficulty.  It  leaves  the  judge  and  jury  severally 
responsible  for  their  acts  in  the  trial  of  the  cause,  and  enables 
us  to  see  where  the  error  was  committed,  and  to  apply  the 
correction. 

The  statute,  in  defining  voluntary  manslaughter,  has  required 
that  the  provocation,  to  be  produced  by  the  infliction  of,  or  an  at- 
tempt to  commit,  a  serious  bodily  injury,  must  exist,  in  order  to 
reduce  the  offense  from  murder  to  manslaughter,  and  I  think  that 
the  defendant's  fourth  instruction  was,  therefore,  properly  re- 
fused, as  there  is  no  evidence  of  such  an  injury  inflicted  or  at- 
tempted upon  the  accused.  I  am  not  prepared  to  hold  that  the 
judgment  of  conviction  should  not  be  reversed  for  the  remarks  of 
the  judge  on  the  trial,  but  can  perceive  no  other  reason  for 
reversing  a  conviction  which  I,  in  other  respects,  regard  as  fair. 
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Levi  Palmer,  Plaintiff  in  Error,  v.  John  M.  Forbes  et  al, 

Defendants  in  Error. 

ERROR  TO   ADAMS. 

The  fuel,  oil,  and  property  of  that  description,  belonging  to  a  railroad  company 
and  intended  for  daily  consumption,  is  personal  property ; 

While  the  rolling  stock  and  material  for  repairs  of  the  track,  designed  to  be  at- 
tached to  the  realty,  is  real  estate. 

In  this  case,  a  deed  of  possession  of  the  road  and  other  property  of  the  company 
was  given  to  the  trustees,  who,  without  taking  possession  personally,  hired  the 
former  superintendent  and  the  other  employees  of  the  road,  to  carry  on  the  busi- 
ness as  their  agents  and  servants,  and  put  up  notices  all  along  the  road,  of  the 
change  of  management.     Held,  that  such  change  of  possession  was  sufficient. 

When  a  mortgage  or  deed  of  trust  gives  to  the  trustees  therein  named  the  power 
to  use  and  run  a  railroad,  as  the  agents  and  attornies  of  the  company  mortgag- 
ing it,  that  fact  does  not  affect  or  give  character  to  the  title  or  possession  of  the 
property,  but  only  to  the  mode  and  manner  of  using  it ;  and  a  proper  transfer 
under  the  power,  will  cut  off  all  liens  not  acquired  prior  to  that  transfer. 

The  first  object  of  the  legislature  in  granting  authority  to  construct  a  railroad,  is 
the  benefit  to  the  public  arising  from  the  use  of  the  road.  Hence  the  power  to 
mortgage  will  not  be  construed  to  authorize  the  mortgagee  to  take  up  and  sell 
the  material  of  which  the  road  is  made,  so  as  to  interfere  with  its  beneficial  use 
by  the  public. 

The  authority  to  mortgage  a  railroad,  etc.,  implies  the  authority  to  sell  the  thing 
mortgaged,  and  to  convey  to  the  purchaser  all  needful  powers  to  use  the  thing 
purchased,  in  a  proper  and  beneficial  manner. 

The  personal  property  of  a  railroad,  in  the  possession  of  a  mortgagee,  is  no  longer 
subject  to  be  taken  in  execution  for  the  general  debts  of  the  road. 
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This  was  an  action  of  replevin  by  defendants  in  error  against 
plaintiffs  in  error. 

The  declaration  contains  two  counts ;  the  first  for  taking-,  and 
the  second  for  detaining. 

To  the  first  count  the  defendant  pleaded :  1st.  Traversing 
property  in  plaintiffs.  2nd.  The  levy  upon  the  property  as 
deputy  marshal  under  the  execution  read  in  evidence,  and  aver- 
ring that  the  property  was  subject  to  execution.  3rd.  Property 
in  Quincy  and  Chicago  Railroad  Company.  4th.  Property  in 
defendant. 

To  the  second  count  the  defendant  pleaded  :  1st.  Travers- 
ing the  plaintiff's  right  to  possession ;  and  other  pleas  substan- 
tially the  same  as  the  second,  third  and  fourth  pleas  to  the  first 
count. 

Upon  these  pleas,  issue  to  the  country  was  taken,  and  a  ver 
diet  was  found  for  the  plaintiffs  below. 

It  was  admitted  that  defendant  had  possession  of  the  property 
and  refused  to  deliver  to  plaintiffs  before  the  date  of  the  writ. 

The  plaintiffs  offered  to  read  in  evidence  a  deed  from  the 
Northern  Cross  Railroad  Company,  by  Nehemiah  Bushnell, 
president,  and  Charles  A.  Savage,  treasurer  of  said  company, 
unto  John  M.  Forbes,  John  Eliot  Thayer  and  Louis  Ferdinand 
Von  Hoffman,  dated  July  1,  1853. 

This  deed  recites  the  issuing  of  bonds  by  the  company,  pay- 
able to  the  holders  thereof,  to  the  amount  of  $1,200,000,  and 
conveys  to  the  grantees  all  the  present  and  future  to  be  acquired 
property  of  the  company,  "  including  all  the  iron  rails  and  other 
materials  purchased  or  to  be  purchased  or  paid  for  with  the 
above  described  bonds,  or  the  money  obtained  therefor." 

To  hold  the  same  in  trust ;  that  is,  if  the  company  fail  to  pay 
any  moneys  due  on  said  bonds  or  any  interest  after  due  "  when 
demanded,  then  after  sixty  days  from  such  default,  upon  the 
request  of  the  holder  of  any  bond,"  the  trustees  may  take 
possession  of  the  premises,  and  as  the  attorneys  in  fact  or  agents 
of  the  company,  have,  use  and  employ  the  same,  making  needful 
repairs,  alterations  and  additions  thereto,  and  after  deducting 
expenses  of  such  use,  repairs,  alterations  and  additions,  apply 
the  proceeds  thereof  to  principal  and  interest  of  all  bonds  re- 
maining unpaid. 

Provides  for  making  any  further  deeds,  etc.  deemed  necessary. 

Provides  for  application  of  moneys,  proceeds  of  bonds,  to 
building  and  equipping  railroad. 

Provides  that  trustees  shall  only  be  accountable  for  reason- 
able diligence  in  the  management  of  the  road,  and  shall  not>  be 
responsible  for  acts  of  any  agent  employed  by  them  when  such 
agent  shall  be  employed  with  reasonable  discretion ;  that  trus- 
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tees  shall  be  entitled  to  compensation ;  that  trustees  shall  not  be 
responsible  for  acts  of  each  other. 

This  deed  was  executed  by  the  trustees  and  acknowledged  by 
each  party,  as  in  case  of  deed  for  land.  Acknowledged  also  by 
Bushnell,  as  president,  as  in  case  of  chattel  mortgages,  June  21, 
1855,  and  recorded  in  Adams  county  same  day. 

The  plaintiffs  read  in  evidence  a  deed  executed  by  said  com- 
pany, by  said  Bushnell,  as  president,  and  said  Savage  as  treas- 
urer, to  the  same  parties,  dated  November  29,  1854. 

This  deed  recites  the  making  of  the  deed  of  July  1,  1853  ; 
that  since  the  making  thereof  the  moneys  received  from  the 
bonds  in  said  deed  mentioned,  have  been  applied  to  the  con- 
struction of  the  road,  etc.,  and  the  purchase  of  three  locomo- 
tives, etc.,  and  conveys  to  the  trustees  all  the  property  of  the 
company  comprehended  in  the  description  of  the  deed  of  July 
1,  1853,  and  acquired  subsequent  to  said  deed ;  to  hold  in  trust, 
for  the  purposes  and  in  the  manner  in  said  first  deed  mentioned, 
for  the  benefit  and  security  of  the  holders  of  the  bonds  therein 
mentioned.  Acknowledged  as  in  case  of  deeds  for  land,  and 
recorded  in  Adams  county,  Nov.  29,  1854. 

The  plaintiffs  also  read  in  evidence  a  deed  executed  by  said 
company,  by  said  Bushnell  as  president,  and  said  Savage  as 
treasurer,  unto  said  Forbes,  Thayer  and  Louis  A.  Von  Hoffman, 
dated  December  1,  1854. 

This  deed  recites  the  deed  of  July  1,  1853,  and  the  issuing 
of  second  bonds  to  the  amount  of  $1,000,000,  and  conveys  the 
company's  property  to  the  grantees  in  the  same  manner  as  is 
done  by  the  deed  of  July  1, 1853,  and  contains  substantially  the 
same  provisions  for  taking  possession  by  trustees  upon  default, 
on  demand,  of  money  due,  request  of  holder  of  bond  and  lapse 
of  sixty  days  after  demand,  and  same  general  provisions.  Ac- 
knowledged as  in  case  of  deeds  for  land,  and  as  in  case  of 
chattel  mortgages,  and  recorded  July  3,  1855. 

The  plaintiffs  also  read  in  evidence  a  deed  of  said  company, 
by  said  Bushnell,  as  president,  and  John  C.  Cox,  treasurer,  unto 
said  Forbes,  Thayer  and  Louis  A.  Von  Hoffman,  dated  October 
31,  1856. 

This  deed  recites  the  deed  of  December  1,  1854 ;  that  the 
moneys  arising  from  bonds  in  said  deed  mentioned  have  been 
applied  to  building  and  equipping  the  road,  and  the  purchase  of 
ten  locomotives,  etc. ;  conveys  all  property  of  company  compre- 
hended in  the  description  in  said  deed  of  December  1,  1854, 
and  acquired  subsequently  thereto,  in  trust,  for  the  benefit  of 
bond  holders,  and  to  secure  said  bonds,  and  upon  the  trusts,  in 
the  manner  and  for  the  purposes  in  said  deed  of  December  1, 
1854,  described. 
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Acknowledged  as  in  case  of  deeds  of  lands,  and  also  as  chattel 
mortgage,  and  recorded  in  Adams  county,  November  8,  1856. 

To  each  of  these  said  deeds,  when  offered,  the  defendant  ob- 
jected, and  specially  for  want  of  proof  of  execution ;  but  the 
court  admitted  each  of  them,  without  proof  of  execution,  and 
defendant  excepted. 

None  of  said  deeds  provide  for  possession  remaining  with  the 
mortgagors. 

The  plaintiffs  then  read  in  evidence  a  deed  of  said  company, 
(the  name  being  changed  to  the  Quincy  and  Chicago  Railroad 
Company,)  by  said  Bushnell  as  president,  to  said  Forbes,  Thayer 
and  Louis  A.  Von  Hoffman,  the  trustees  in  the  mortgage  of 
December  1,  1854,  and  executed  by  them,  dated  May  27,  1857. 

This  deed  recites  the  deed  of  July  1,  1853,  and  the  deed  of 
December  1,  1854,  and  that  the  company  had  made  default  in 
said  two  recited  mortgage  deeds  in  this  ;  that  on  the  first  there 
was  due  and  unpaid  for  interest  which  became  due  January  1, 
1857,  on  the  bonds  mentioned  in  said  mortgage,  coupons  to  the 
amount  of  $8,000,  and  that  on  the  second  there  remained  due 
and  unpaid  coupons  for  the  whole  interest,  which  became  due 
January  1,  1857,  on  the  bonds  mentioned  in  said  second  mort- 
gage, and  that  the  company  were  unable  to  pay  the  interest 
which  would  become  due  on  the  bonds  mentioned  in  said  mort- 
gages, July  1,  1857, — recites  that  the  trustees  had  demanded 
possession  of  the  property,  and  that  said  Von  Hoffman  was 
present  to  receive  possession.  The  deed  transfers  to  said  mort- 
gagees the  whole  property  of  the  company,  and  empowers  them 
to  take  possession  thereof,  and  of  all  the  rights  and  franchises 
of  the  company. 

To  have  and  to  hold  the  same  for  the  uses  and  purposes  con- 
templated by  the  two  recited  mortgages.  The  trustees  covenant, 
that  they  will,  as  the  attorneys  in  fact,  or  agents  of  the  com- 
pany, and  in  the  name  of  the  company,  continue  to  use  the  road 
and  property  in  the  carrying  business,  according  to  the  intention 
of  the  construction  of  the  road ;  and  will  apply  the  increase, 

1st.  To  pay  the  expenses  of  the  trust,  and  of  keeping  the 
road  in  operation  and  repair. 

2nd.  To  pay  taxes  and  to  discharge  the  local  and  operative 
indebtedness  of  the  road  of  about  $40,000,  stated  in  a  schedule 
then  delivered  to  trustees  (which  schedule  is  in  evidence.) 

3rd.  To  such  alterations  and  additions  to  the  road  as  the 
trustees  may  deem  expedient. 

4th.  To  pay  interest  on  the  bonds  under  mortgage  of  July 
1st,  1853. 

5th.  To  pay  interest  on  the  bonds  under  mortgage  of  Decem- 
ber 1st,  1854. 
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Recites  that  company,  on  1st  November,  1856,  made  a  mort- 
gage to  John  Eliot  Thayer  and  Louis  A.  Von  Hoffman  on  same 
property,  to  secure  certain  bonds  therein  mentioned,  and  the 
trustees  covenant,  that  upon  default  in  payment  of  interest  on 
the  bonds  secured  by  said  recited  mortgage,  upon  request  of  the 
mortgagees  in  said  mortgage,  they  will  deliver  over  to  them  pos- 
session of  the  property  to  be  controlled  by  them  upon  the  same 
terms,  conditions,  and  in  the  same  manner,  as  is  required  of  the 
trustees  to  whom  the  property  was  then  transferred  ;  and  upon 
the  further  condition  that  they  apply  the  income  of  the  road, 

6th.  After  paying  interest  on  the  bonds  secured  by  mort- 
gages of  July  1,  1853,  and  October  31, 1854,  to  the  payment  of 
interest  on  the  bonds  secured  by  said  recited  mortgage  of  Nov- 
ember 1,  1856. 

And  provides,  that  in  case  of  all  interest  being  paid,  due  upon 
bonds  secured  by  the  mortgages,  so  that  no  default  exists  in 
that  respect,  the  whole  property  shall  be  re-delivered  to  the 
company,  to  be  held  subject  to  said  mortgages,  etc.,  and  that 
nothing  therein  contained  shall  hinder  or  suspend  the  right  of 
any  one  to  have  any  of  said  mortgages  foreclosed. 

This  deed  is  acknowledged  as  in  case  of  deeds  of  land,  and 
also  as  a  chattel  mortgage,  and  was  recorded  in  Adams  county, 
June  6,  1857. 

The  defendant  objected  to  the  reading  of  this  deed,  and  espe- 
cially objected  for  want  of  proof  of  execution,  but  the  court 
overruled  the  objection,  and  the  defendant  excepted. 

The  defendant  admitted  the  due  incorporation  and  organiza- 
tion of  the  company. 

It  was  admitted  that  so  much  of  the  property  in  controversy 
as  was  on  hand  on  the  27th  May,  1857,  was  then  the  property 
of  the  Quincy  and  Chicago  Railroad  Company. 

The  plaintiffs  then  read  in  evidence,  from  the  records  of  pro- 
ceedings of  the  Board  of  Directors  of  said  railroad  company, 
resolutions  of  said  board,  authorizing  the  execution  by  the  officers 
by  whom  the  same  were  respectively  executed,  of  said  deeds  of 
July  1,  1853,  November  29,  1854,  December  1,  1854,  October 
31,  1856,  and  the  deed  and  schedule  of  May  27,  1857,  before 
read  in  evidence,  so  far  as  said  Board  of  Directors  had  power 
to  authorize  the  execution  of  the  same. 

The  plaintiffs  then  offered  in  evidence  a  power  of  attorney 
executed  by  Forbes,  Thayer  and  L.  A.  Yon  Hoffman  to  N.  Bush- 
nell,  dated  June  2,  1857,  as  the  authority  under  which  said 
Bushnell  had  acted  for  plaintiffs  in  respect  to  the  property  sued 
for,  and  proposed  to  follow  it  up  with  proper  proof  to  connect 
it  with  the  plaintiff's  claim  to  the  said  property.  To  the  read- 
ing of  which  in  evidence,  the  defendant  (though  admitting  its 
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execution)  objected  at  the  time,  but  the  court  overruled  the  ob- 
jection and  permitted  the  plaintiffs  to  read  said  power  of  attor- 
ney to  the  jury  ;  to  which  opinion  and  decision  of  the  court  over- 
ruling his  said  objection,  and  permitting  said  power  of  attorney 
to  be  read  in  evidence,  the  said  defendant,  by  his  counsel,  ex- 
cepted. 

Said  power  of  attorney  is  in  the  words  and  figures  following, 
to  wit : 

Whereas,  the  Quincy  and  Chicago  Railroad  Company,  (late 
the  Northern  Cross  Railroad  Company,)  a  corporation  created 
and  existing  under  and  by  virtue  of  the  laws  of  the  State  of 
Illinois,  by  reason  of  their  default  in  the  non-payment  of  the 
interest  which  became  due  on  the  1st  day  of  January  last,  on 
the  first  and  second  mortgage  bonds,  and  their  inability  to  pro- 
vide for  the  interest  to  become  due  and  payable  on  said  bonds, 
on  the  first  day  of  July  next,  have,  at  the  request  of  the  under- 
signed, trustees  named  in  the  said  second  mortgage,  and  in  pur- 
suance of  the  provisions  therein  contained,  transferred  and  deliv- 
ered unto  the  said  trustees,  as  per  their  deed  bearing  date  the 
29th  day  of  May,  A.  D.  1857,  the  possession  of  the  said  Quincy 
and  Chicago  Railroad,  which  runs  from  the  city  of  Quincy,  on 
the  Mississippi  River,  to  the  town  of  Galesburg,  Knox  county, 
Illinois,  including  the  right  of  way  and  land  occupied  thereby, 
together  with  the  superstructure  and  tracks  thereon,  and  all  the 
rails  and  other  materials  used  thereon,  or  provided  therefor, 
bridges,  viaducts,  culverts,  fences,  depot  grounds,  and  the  build- 
ings thereon,  engines,  tenders,  cars,  tools,  materials,  machinery, 
and  all  other  property,  real  and  personal,  pertaining  to  said  road 
or  the  running  and  using  thereof,  together  with  the  tolls,  rents 
or  income,  to  be  had,  levied,  or  derived  therefrom,  and  all  fran- 
chises, rights  and  privileges  of  the  said  railroad  company,  of,  in, 
to,  or  concerning  the  same,  to  have  and  to  hold,  and  use  the 
same  for  the  uses  and  purposes  in  the  said  deed  mentioned. 

Now,  therefore,  Know  all  men  by  these  presents,  that  we, 
John  M.  Forbes  and  John  Eliot  Thayer,  of  the  city  of  Boston, 
and  Louis  A.  Yon  Hoffman,  of  the  city  of  New  York,  the  trus- 
tees named  in  the  said  second  mortgage,  in  and  by  virtue  of  the 
power  in  and  by  the  said  mortgage  and  deed  conferred  upon  us, 
do  hereby  nominate,  constitute  and  appoint  Nehemiah  Bushnell, 
of  the  city  of  Quincy,  in  the  State  of  Illinois,  our  true  and  law- 
ful attorney  in  fact,  and  agent,  and  do  also  hereby  substitute  and 
depute  said  Nehemiah  Bushnell  to  be  the  lawful  agent  and 
sufficient  attorney  of  the  said  railroad  company,  with  all  and 
every  power  and  authority  in  our  and  in  each  of  our  names  and 
stead,  as  our  lawful  agent  and  attorney  in  fact,  and  substitute, 
and  in  the  name  and  stead  of  the  said  railroad  company,  of  act- 
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ing  in  the  same  stead,  and  in  the  same  manner,  and  with  the 
same  extent  of  power,  discretion  and  authority,  and  for  the  same 
uses  and  purposes  granted  to  us  in  and  by  the  said  deed  of  the 
27th  day  of  May,  A.  D.  1857,  and  which  we  can  lawfully  exer- 
cise and  delegate ;  and  with  full  power  and  authority  as  our 
general  agent,  attorney  in  fact,  and  substitute,  to  enter  upon  and 
have  the  charge,  supervision  and  management  of  all  the  property 
and  business  of  said  road  committed  to  our  possession  and 
management  in  and  by  the  said  deed,*  and  the  receipt,  collec- 
tion and  disbursement  of  the  rents,  tolls,  revenue  and  income 
to  be  had,  levied  or  derived  therefrom,  in  the  execution  of  the 
duties  and  trusts  provided  in  said  deed,  and  for  that  purpose  to 
employ  such  officers,  clerks,  agents  and  others,  as  he  may  deem 
needful  and  proper  to,  in  the  transaction  and  carrying  on  of  the 
business  of  said  road,  and  the  accomplishment  of  the  objects  in- 
tended to  be  provided  by  the  said  deed,  and  specified  therein ; 
and  for  that  purpose,  our  said  agent,  attorney  in  fact,  and  sub- 
stitute, is  hereby  authorized  and  empowered  in  our  names,  and 
in  the  names  of  each  of  us,  and  in  the  name  and  as  the  agent 
and  attorney  of  said  railroad  company,  as  may  be  lawful,  to 
execute  and  deliver  any  and  all  contracts,  agreements,  bonds 
and  other  instruments  in  writing,  with  or  without  seal,  which 
may  in  his  discretion  be  needful  or  proper  in  the  execution  of 
the  powers,  duties  and  business  hereby  confided  and  delegated 
to  him.  Our  said  agent,  attorney  in  fact,  and  substitute,  to  be 
accountable  only  for  reasonable  diligence  in  the  management  of 
the  affairs  hereby  committed  to  him,  and  not  to  be  responsible 
for  the  acts  of  any  officer,  agent,  clerk,  or  other  person  employed 
by  him,  when  such  officer,  agent,  clerk  or  other  person  shall  be 
employed  with  reasonable  discretion ;  hereby  ratifying  and  con- 
firming whatever  our  said  attorney  may  lawfully  do  by  virtue 
hereof,  and  restricting  the  powers  hereby  granted,  to  such  acts 
as  we  are  legally  authorized  to  perform  by  virtue  of  the  said  deed. 

In  witness  whereof,  etc. 

Nehemiah  Bushnell,  a  witness  for  the  plaintiffs,  testified  as 
follows : 

The  two  mortgages  given  in  evidence  were  executed  to  secure 
a  bona  fide  indebtedness  of  the  company,  for  the  purposes  and 
amounts  as  stated  in  the  mortgages,  which  are  therein  truly 
stated.  The  bonds  therein  mentioned  were  sold  to  raise  means 
to  build  the  road,  and  the  money  derived  from  the  sale  was  all 
applied  to  it,  and  the  road  could  not  have  been  built  without 
them.  The  company  had,  besides,  as  means  to  build  the  road,  a 
subscription  of  the  city  of  Quincy  of  $200,000,  and  the  county 
of  McDonough,  $75,000,  payable  in  bonds  of  said  city  and 
county,  and  other  local  subscriptions  of  individuals. 
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The  deed  of  May  27, 1857,  was  executed  by  me  on  the  part 
of  the  company,  at  this  place,  on  the  day  of  its  date,  and  was 
done  in  good  faith,  and  under  the  necessities  imposed  on  the 
company,  and  under  the  belief  of  myself  and  the  directors  of 
the  company,  that  by  so  doing,  a  foreclosure  and  sale  by  the 
trustees  of  the  road  and  all  its  property,  would  be  avoided,  and 
bv  this  means  we  might  have  a  chance  to  work  out  of  the  diffi- 
culty, and  ultimately  be  able  to  pay  off  the  floating  debt  of  the 
company,  and  perhaps  secure  to  the  stockholders  a  portion  of 
their  stock.  The  deed  was  executed  by  the  trustees  at  Boston, 
on  the  2nd  June,  1857,  to  which  place  I  went  from  here  in  com- 
pany with  Mr.  Von  Hoffman — afterwards,  on  that  day,  and  at 
that  place,  the  said  Forbes,  Thayer  &  Von  Hoffman  executed 
and  delivered  to  me  the  power  of  attorney  which  has  been  read 
in  evidence.  At  the  time  of  the  execution  by  the  said  trustees 
of  the  said  deed,  the  Quincy  and  Chicago  Railroad,  and  all  its 
property  and  business,  were  delivered  over  to  the  said  Forbes, 
Thayer  and  Von  Hoffman,  under  and  in  pursuance  of  the  said 
deed. 

The  time  the  trustees  actually  got  possession  and  control  of 
the  road,  under  the  said  deed,  was  the  10th  June,  1857.  From 
Boston  I  gave  written  notice  to  the  chief  officers  of  the  road, 
and  those  along  the  line  of  the  road,  informing  them  of  the 
change  that  had  taken  place  in  the  possession  and  control  of 
the  road.  I  also  wrote  to  Col.  Hammond,  informing  him  of  the 
change  and  of  my  appointment  as  agent,  and  confirming  the  run- 
ning arrangement  which  had  previously  existed  between  this 
road  and  the  Chicago  and  Burlington  Railroad  Company,  and 
was  operated  under  the  same  supervision,  with  Col.  Hammond 
as  superintendent  of  both  roads.  I  appointed  Mr.  Cox  as  receiver 
of  the  trustees.  As  agent  of  the  said  trustees,  under  the  said 
power  of  attorney,  given  in  evidence,  I  took  possession  of  the 
said  Quincy  and  Chicago  Railroad,  and  all  its  property,  and  have 
continued  in  possession  of  the  same  from  that  time,  say  June 
10th,  1857,  ever  since,  as  agent  of  the  trustees  and  plaintiffs, 
and  survivors  of  them,  and  to  use  and  control  and  operate  said 
road  and  property,  as  their  agent  and  not  otherwise,  and  in 
operating  said  road,  and  in  the  use  of  said  property,  I  have  acted 
as  the  agent  of  the  said  trustees,  and  in  no  other  capacity.  I 
found  afterwards,  on  my  return  to  Quincy,  which  was  about  the 
12th  or  15th  of  June,  1857,  that  these  notices  had  been  posted 
up  in  the  offices  along  the  line  of  the  road  as  I  had  directed.  I 
then  took  the  control  and  management  of  the  road  and  its  prop- 
erty and  business,  as  the  attorney  of  the  trustees,  under  the 
power  of  attorney  as  before  stated,  and  have  ever  since  continued 
to   control  and  manage   said   business  and   property  in   that 
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capacity,  and  in  no  other.  There  was  no  other  manual  or  formal 
delivery  over  of  the  possession  of  the  road  and  its  property  to 
the  said  trustees,  than  by  notice  to  officers  and  employees  of  the 
road,  and  the  subsequent  control  and  management  of  the  road, 
its  property  and  business,  for  the  trustees,  in  manner  already 
stated. 

The  property  of  the  road  consisted  of  engines,  tenders,  pas- 
senger, freight  and  baggage  cars,  wood  along  the  line  of  the 
road,  tools,  machinery,  etc.,  etc.  The  property  was  all  for  use 
along  the  road,  and  necessary  for  the  use  of  the  road.  Of  the 
property  in  this  case  [here  the  execution  was  shown  witness]  all 
the  locomotives  with  their  tenders,  the  twenty-five  tons  of  mis- 
cellaneous iron,  and  the  twenty  locomotive  tires,  all  belonged  to 
and  were  in  the  possession  of  the  railroad  company,  on  its  road, 
at  the  time  the  deed  of  27th  May,  1857,  was  executed, and  are  a 
part  of  the  property  which  was  transferred  and  delivered  to  the 
trustees  under  that  deed,  and  have  been  in  my  possession  and  con- 
trol as  their  attorney,  in  conducting  the  business  of  the  road,  ever 
since.  In  respect  to  the  twenty-one  railroad  car  axles,  the 
sixty-three  new  railroad  car  wheels,  and  the  fifty  new  railroad 
car  wheels  with  axles  fitted  to  the  same,  together  with  axles :  I 
cannot  say  whether  these  particular  wheels  and  axles  were  on 
hand  when  the  deed  of  the  27th  May,  1857,  was  executed,  and 
delivered  over  under  that  deed  or  not.  If  any  of  these  particu- 
lar wheels  were  on  hand  then,  they  were  transferred  and  deliv- 
ered to  the  said  trustees  under  that  deed.  Any  of  said  car 
wheels  and  axles  which  were  not  then  on  hand,  have  been  since 
purchased  by  the  trustees  for  the  necessary  use  of  the  road,  and 
belong  to  them,  and  have  at  no  time  belonged  to  or  been  in  pos- 
session of  the  company. 

The  ten  casks  of  oil  in  controversy  were  purchased  by  the  said 
trustees  for  the  necessary  use  of  the  road  but  a  few  days  before 
they  were  levied  on  by  the  defendant,  under  the  execution  shown 
me,  and  were  never  in  the  possession  or  belonged  to  the  railroad 
company.  The  one  hundred  and  fifty-four  tons  of  railroad  iron 
in  controversy  were  purchased  by  Messrs.  J.  E.  Thayer  and  Bro., 
for  the  use  of  the  road,  to  repair  the  track.  This  was  in  the  fall  of 
1857,  the  iron  then  being  in  New  Orleans.  It  was  forwarded  from 
New  Orleans  to  Quincy  under  my  directions,  where  it  arrived  in 
May,  1858.  I  paid  the  freight  from  New  Orleans,  $8.50  per  ton, 
and  about  $50  expenses  on  it  at  New  Orleans,  on  its  arrival  in 
May,  and  on  the  20th  July  last,  paid  the  government  duties,  which 
were  $1,428.24.  These  payments  were  made  out  of  the  earn- 
ings of  the  road.  J.  E.  Thayer  and  Brother  paid  for  the  iron, 
exclusive  of  the  freight,  duties  and  charges,  amounting  to 
$8,000,  which  I  was  to  repay  them  out  of  the  earnings  of  the 
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road,  and  they  permitted  the  iron  to  come  forward  to  Quincy  so  that 
■we  could  have  it  to  use  as  soon  as  it  was  paid  for,  on  my  personal 
pledge  of  honor  that  it  should  not  be  used  till  it  was  paid  for. 
Though  this  iron  was  much  needed  for  repair  of  the  track,  I  could 
and  did  make  no  payment  on  it  to  J.  E.  Thayer  &  Brother,  till  a 
few  days  before  this  trial,  when  I  sent  them  $3,000,  which  is 
all  they  have  been  paid  ;  this  was  paid  out  of  the  earnings  of 
the  road.  The  iron  was  purchased  for  the  trustees  through  me, 
as  their  attorney,  who  have  been  in  possession  of  it,  as  such 
attorney,  till  it  was  levied  on  by  the  defendant.  It  has  at  no 
time  belonged  to  or  been  in  the  possession  of  the  company.  The 
property  levied  upon  by  the  defendant,  under  the  execution 
shown  me,  which  was  on  hand  on  the  27th  May,  1857,  was  in- 
cluded in  the  mortgages  given  in  evidence,  and  was  trans- 
ferred and  delivered  to  the  trustees  in  pursuance  of  the  deed  of 
that  date.  All  the  property  so  levied  on,  which  was  not  on  hand 
on  27th  May,  1857,  has  since  been  purchased  by  the  trustees, 
and  so  far  as  paid  for,  has  been  paid  for  out  of  the  earnings  of  the 
road.  The  power  of  attorney  in  evidence  was  executed  by 
Forbes,  Thayer  &  Von  Hoffman  in  my  presence.  This  is  the 
authority  under  which  I  have  been  operating  the  road,  and  the 
only  authority  under  which  I  have  conducted  the  current  busi- 
ness of  the  road,  and  controlled  the  property  of  the  trustees. 
Since  that  time,  the  company  have  had  nothing  to  do  with  run- 
ning the  road  or  controling  the  property  belonging  to  the  same. 

My  whole  business  in  relation  to  the  operative  business  of 
the  road  since  May  27th,  1857,  has  been  as  agent  for  the 
trustees. 

The  duties  on  the  iron  were  paid  with  money  borrowed  upon 
my  personal  note,  and  was  afterwards  repaid  to  me  from  the 
earnings  of  the  road. 

The  trustees  in  person  never  had  possession  of  the  road  and 
its  property,  only  through  me  as  their  agent. 

Col.  Hammond  was  superintendent  of  the  running  arrange- 
ments with  the  Chicago  and  Burlington  Railroad  Company. 

Col.  Hammond  continued  to  act  as  superintendent  in  the  same 
way  after  27th  May,  1857,  as  before — he  was  re-appointed  by  me 
as  agent.  In  the  substantial  manner  of  doing  business  there  has 
been  no  change. 

This  cause  was  tried  before  Sibley,  Judge. 

J.  Grimshaw,  and  A.  Wheat,  for  Plaintiff  in  Error. 

Browning  &  Bushnell,  for  Defendants  in  Error. 

Caton,  C.  J.    Railroad  mortgages,  like  all  other  contracts, 
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must  be  enforced  according  to  the  intention  of  the  parties  to 
them,  and  conformable  to  the  law  under  which  they  were  issued. 
"We  cannot  make  or  mollify  these  any  more  than  any  other  con- 
tracts, or  the  law  by  which  they  shall  be  governed  and  enforced. 
Railroad  mortgages  are  of  very  recent  origin,  and,  although  now 
so  common  in  this  country  and  in  England,  in  comparatively  but 
few  instances,  have  the  courts  been  called  upon  to  enforce  the 
rights  of  parties  under  them,  especially  to  the  extent  of  appro- 
priating the  estate  mortgaged  to  the  satisfaction  of  the  debt. 
And  the  courts  first  leading  the  way  in  this  branch  of  jurispru- 
dence cannot  but  be  deeply  impressed  with  the  weight  of  the 
responsibility  thrown  upon  them,  and  it  would  be  remark- 
able indeed  should  there  not,  at  the  outset,  be  some  diversity  of 
opinion  on  the  subject.  We  think  we  see  in  the  future  that, 
which  is  likely  to  throw  upon  us  our  full  share  of  the  earliest  of 
this  responsibility,  and  we  cannot  approach  the  subject  but  with 
the  deepest  solicitude. 

Railroad  companies  can  only  issue  these  mortgages  in  pursu- 
ance of  a  power  conferred  upon  them  by  their  charters,  or  some 
general  statute.  Hence  it  is  of  primary  importance  in  the  first 
instance,  to  see  what  the  law  is  under  which  a  mortgage  is  exe- 
cuted. The  charter  of  this  road  authorized  it  to  issue  bonds 
and  "  secure  the  payment  of  the  same  by  mortgage,  or  deed  of 
trust,  on  the  whole  or  any  part  of  the  road  property  and  income 
of  the  company,  then  existing  or  thereafter  to  be  acquired." 
Nowhere  do  we  find  any  provision  made  as  to  the  mode  of 
acknowledging  or  recording  these  mortgages,  or  of  the  effect 
they  shall  have  upon  the  rights  of  subsequent  purchasers  or 
creditors.  This  seems  to  have  been  left,  by  the  legislature,  to 
be  influenced  and  controled  by  the  general  law  of  the  State  on 
the  subject.  The  road  and  property  of  the  company  may  include 
its  personal  property,  as  well  as  the  real  estate,  consisting  of 
the  road  and  its  appurtenances.  As  there  is  no  specification  as 
to  how  the  personal  property  shall  be  mortgaged,  the  general 
law  regulating  chattel  mortgages,  is  left  to  regulate  the  mode 
of  executing  that  power.  There  is  as  much  propriety  in  defend- 
ing and  protecting  the  rights  of  third  persons,  who  deal  with 
railroad  companies,  as  there  is  of  those  who  deal  with  individ- 
uals, who  possess  the  same  natural  rights  and  powers  which 
have,  by  law,  been  imparted  to  these  corporations,  and  there  is 
nothing  in  our  legislation  indicating  an  intention  to  make  any 
distinction,  except  in  a  few  special  cases,  where  charters  have 
made  special  exceptions,  as  in  the  case  of  the  St.  Louis,  Alton 
and  Chicago  Railroad  Company,  where  the  fourth  section  of  the 
charter  of  which  provides  that  the  mortgages  upon  personal 
property  of  the  company  shall  be  valid  liens  thereon,  although 
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not  acknowledged  as  required  by  our  chattel  mortgage  law. 
How  far  this  would  dispense  with  conformity  to  other  provisions 
of  that  statute,  it  is  not  necessary  now  to  inquire.  Where  the 
charter,  or  a  general  law  of  the  State,  authorizes  a  railroad 
company  to  mortgage  either  its  real  or  personal  estate,  and  pro- 
vides no  mode  of  execution  or  recording,  and  specifies  no  form 
for  the  instrument,  and  declares  no  effect  which  it  shall  have  upon 
the  rights  of  the  parties  or  others,  it  would  seem  to  follow,  neces- 
sarily, that  such  mortgages  must  be  subject  to  and  governed  by 
the  general  laws  of  the  State,  regulating  mortgages  ;  at  least, 
so  far  as  the  general  laws  are  applicable  to  the  subject  matter 
of  the  mortgage.  As  our  laws  applicable  to  mortgages  of  real 
and  personal  estate  differ,  the  necessity  of  determining  what  is 
personal  and  what  real  estate  is  imposed  upon  us. 

That  the  railroad  itself,  including  the  ground  and  super- 
structure, as  well  as  the  depot  grounds,  buildings  and  turn- 
tables, and  the  like,  are  real  estate,  no  doubt  has  ever  been 
expressed,  but  it  is  denied  that  the  rolling  stock  and  other  pro- 
perty, capable  of  being  removed  from  the  road  without  break- 
ing the  soil  or  leaving  a  trace  of  the  removal,  is  to  be  treated 
as  a  part  of  the  road  itself,  and  pertaining  to  the  real  estate. 

We  are  of  opinion  that  the  rolling  stock,  rails,  ties,  chairs, 
spikes,  and  all  other  material  brought  upon  the  ground  of  the 
company  incumbered  by  the  mortgage,  and  designed  to  be 
attached  to  the  realty,  should  be  considered  as  a  part  of  the 
realty,  and  incumbered  by  the  mortgage  as  such ;  but  fuel,  oil, 
and  the  like,  which  are  designed  for  consumption  in  the  use, 
and  which  may  be  sold  and  carried  away,  and  used  as  well  for 
other  purposes  as  in  the  operation  of  the  road,  and  when  taken 
away  have  no  distinguishing  marks  to  show  that  they  were 
designed  for  railroad  uses,  cannot,  we  think,  with  any  pro- 
priety, be  treated  or  considered  as  anything  but  personal 
property,  and  subject  to,  and  governed  by  the  law  applicable  to 
such  property.  Indeed,  it  is  hardly  to  be  supposed,  that  it 
was  the  understanding  of  the  parties,  that  personal  property, 
designed  for  immediate  consumption,  was  ever  intended  to  be 
embraced  in  the  mortgage,  except  such  as  might  be  on  hand  at 
the  time  the  mortgagees  or  trustees  should  foreclose  or  take  pos- 
session under  the  mortgage.  So  long  as  the  mortgagors  should 
retain  possession  of  and  operate  the  road,  all  knew  and  intended 
that  such  property  could  never  in  any  event  be  sold,  or  in  any 
way  appropriated  to  the  satisfaction  of  the  debt,  by  the  trustees. 
All  knew,  that  the  process  of  consumption  and  fresh  supplies  of 
such  property  must  be  ever  going  on,  and  that  it  could  never  be 
touched  by  the  trustees,  except  what  might  happen  to  be  on  hand 
at  the  moment  possession  should  be  taken.    To  say  that  a  mort- 
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gage,  which  upon  its  face  provides  for  its  maturity  twenty  years 
hence,  was  designed  to  embrace  and  hold  the  fuel  and  oil  which 
all  knew  and  intended  should  be  consumed  to-morrow,  if  not 
absurd,  is  a  refinement  beyond  that  practical  common  sense 
which  we  are  capable  of  comprehending.  As  a  practical  truth, 
we  cannot  for  a  moment  believe  that  such  was  the  honest  pur- 
pose or  intention  of  either  party.  Indeed,  such  an  intention 
could  have  been  entertained  by  either  party,  only  for  the  pur- 
pose of  protecting  the  property  from  the  creditors  of  the  com- 
pany for  its  benefit,  that  it  might  consume  and  use  it,  and  not 
that  it  might  be  appropriated  by  the  law  or  by  the  trustees  in 
the  payment  of  the  bonds.  But  property  designed  for  perma- 
nent use,  and  which  was  expected  would  continue  permanently 
in  the  use  of  the  road,  or  if  worn  out  gradually,  would  be  as 
gradually  replaced,  so  that  practically  the  same  thing  continued, 
it  was  the  undoubted  design  of  both  parties  should  be  embraced 
in  the  mortgage,  and  ultimately  appropriated  to  the  payment  of 
the  debt. 

We  are  not  departing  from  the  common  law  rule,  when  we 
hold  that  the  rolling  stock  and  material  provided  for  the  repair 
of  the  track,  are  a  part  of  the  real  estate.  It  is  not  necessary 
in  all  cases  that  things  should  be  actually  affixed  to  the  freehold, 
in  order  to  constitute  a  part  of  it  for  the  purpose  of  transfer  and 
sale.  Take  the  case  of  mill  stones,  which  are  constantly  being 
taken  up  and  sharpened ;  when  up,  they  are  as  much  a  part  of 
the  mill  as  when  in  their  beds,  and  would  pass  by  a  deed  or 
mortgage  of  the  mill,  if  they  had  been,  in  fact,  detached  for  six 
months.  So  of  various  kinds  of  machinery,  as  a  screw  or  cut- 
ting engine,  or  lathe,  where  a  great  multitude  of  different  sized 
pinions  or  cutters  are  kept  on  hand,  but  only  one  of  which  can 
be  used  at  a  time.  All  of  these  are  necessary  to  make  the  com- 
plete machine,  and  would  pass  by  a  sale  of  the  factory  as  being 
a  part  of  it,  but  with  no  more  propriety  than  is  the  rolling  stock 
a  part  of  the  railroad.  No  road  can  be  complete  without  its 
machinery,  any  more  than  would  a  cotton  or  a  grist  mill. 
Would  not  the  sale  of  a  foundry,  as  such,  convey  the  flasks  and 
moulds  within  it  ?  Yet  who  would  contend  that  the  coal  on 
hand  would  pass  by  such  a  description,  or  that  a  mortgage  of  a 
foundry  and  the  stock  on  hand,  would  protect  the  coal  which  the 
mortgagor  was  actually  putting  into  the  furnace,  from  an  execu- 
tion against  him,  or  prevent  him  from  selling  it  to  his  neighbor, 
and  conveying  a  good  title  ?  Money  is  property,  and  by  the 
terms  of  the  mortgage,  was  embraced  within  it,  but  we  cannot 
presume  that  it  was  the  intention  of  the  parties  that  the  money 
on  hand,  and  which  both  parties  expected  and  intended  should 
be  immediately  paid  out  and  expended  in  the  operation  of  the 
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road  by  the  mortgagor,  was  subject  to  the  lien  of  the  mortgage, 
and  that  no  person  knowing  of  the  existence  of  the  mortgage, 
could  receive  it  of  the  company,  without  making  himself  liable 
to  the  mortgagees.  We  venture  to  say  that  no  one  expected  or 
intended  that  any  such  right  was  secured  to  the  mortgagee  by 
the  mortgage.  Nor  do  we  want  analogies  in  the  well  settled 
principles  of  the  common  law,  to  hold  that  materials  provided 
and  designed  to  be  attached  to  the  road,  are,  for  the  purposes  of 
a  mortgage  or  a  conveyance,  a  part  of  the  real  estate  itself.  It 
is  a  familiar  principle  to  all,  that  rails  hauled  on  to  the  land, 
designed  to  be  laid  into  a  fence,  or  timber  for  a  building,  al- 
though not  yet  raised,  but  lying  around  loose,  and  in  no  way 
attached  to  the  soil,  are  treated  as  a  part  of  the  realty,  and 
pass  with  the  land,  as  appurtenances.  By  applying  these  familiar 
principles  of  the  common  law,  we  may  be  enabled  to  determine 
what  we  should  consider  as  appurtenant  to  the  freehold,  and 
what  should  pass  by  a  conveyance  of  the  road,  and  consequently 
what  is  covered  by  and  embraced  within  a  mortgage  encumbering 
the  road,  acknowledged  and  recorded  as  a  mortgage  of  real  estate. 
This  case  presents  another  question  of  the  gravest  importance 
as  connected  with  the  rights  of  the  trustees  or  mortgagees. 
Here,  the  grantees  in  the  trust  deed,  or  mortgagees,  claim  to 
have  taken  possession  under  the  mortgage,  with  the  consent  of 
the  mortgagors,  before  the  rights  or  lien  of  these  creditors  had 
intervened,  and  that  they  are  now  operating  the  road  as  mort- 
gagees in  possession.  The  facts  are,  that,  in  June,  1857,  the 
company — being  in  default  by  the  non-payment  of  the  interest 
due  on  the  first  and  second  mortgage  bonds,  whereby  the  whole 
of  those  bonds  became  due  by  the  express  provisions  of  the 
mortgage — executed,  by  its  president,  Mr.  Bushnell,  a  deed  of 
possession,  to  the  trustees  named  in  the  mortgage,  whereby  it 
placed  in  their  hands  the  road  and  its  appurtenances,  and  all  its 
personal  property  of  every  description  procured  for  the  use  of 
the  road ;  and  the  trustees,  without  going  upon  the  road,  per- 
sonally, appoint  Mr.  Bushnell  their  agent,  and  attorney  in  fact, 
to  run  and  operate  the  road  for  them,  and  that  Mr.  Bushnell 
immediately  undertook  the  charge  thus  confided  to  him,  and  no- 
tified the  superintendent  of  the  road  of  the  change  of  posses- 
sion, continued  him  in  his  position,  and  caused  printed  notices 
to  be  posted  along  the  road,  of  the  same  fact,  and  thenceforward 
continued  for  more  than  a  year  before  this  judgment  was  ob- 
tained, to  operate  the  road  as  the  agent  and  attorney  of  the 
trustees.  No  visible  change  was  made  in  the  conduct  or  man- 
agement of  the  road,  the  same  officers  and  employees  being 
continued  in  the  conduct  of  it.  It  is  insisted  that  this  was  not 
a  sufficient  change  of  possession  to    affect  third  persons.     We 
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think  this  change  of  possession  was  sufficient.  It  was  not  neces- 
sary that  the  trustees  should  come  on  to  the  ground  and  take 
the  personal  supervision  of  the  running  of  the  road,  and  dis- 
charge all  the  old  officers  and  employees  of  the  road,  whose 
knowledge  of  its  business,  connections  and  affairs  generally,  en- 
dowed them  with  peculiar  qualifications  to  operate  the  road  to 
the  best  possible  advantage.  Indeed,  we  think  no  other  judi- 
cious course  was  open  before  them,  till  others  could  become 
qualified  to  conduct  the  business  understandingly.  Even  an 
assignee  for  the  benefit  of  creditors  may  appoint  the  assignor  to 
close  up  the  business,  without  rendering  the  assignment  necessa- 
rily void,  although  that  may  properly  be  considered  as  one  evi- 
dence of  fraud,  but  it  is  certainly  not  conclusive  evidence  of  it. 
In  this  case  we  see  not  the  slightest  evidence  of  actual  fraud, 
but  it  was  manifestly  done  with  the  honest  purpose  of  allowing 
the  mortgagees  to  reap  the  legitimate  fruits  of  the  mortgage. 
The  necessities  of  the  case  almost  compelled  the  trustees  to 
avail  themselves  of  Mr.  Bushnell's  services,  whose  familiarity 
with  the  road,  its  business  and  employees,  certainly  rendered  it 
prudent  to  secure  his  services.  From  the  nature  of  the  case,  no 
apparent  change  could  take  place  in  the  management  of  the  road 
without  deranging  its  business  and  operations.  We  agree  with 
the  jury  that  the  transfer  of  the  possession  of  the  road  to  the 
trustees  was  actual  and  bona  fide. 

We  find  then,  in  June,  1857,  the  trustees  or  mortgagees  in 
possession  of  the  mortgaged  property,  for  condition  broken. 
And  the  important  question  arises,  what  are  the  rights  of  trustees 
under  such  circumstances  ?  Can  they  run  the  road  and  exercise 
the  franchises  of  the  company,  the  mortgagor  ?  It  is  evident 
that  all  parties  have  from  the  beginning  looked  upon  this  as  an 
embarrassing  question.  This  embarrassment  grows  out  of  the 
intervening  rights  of  the  public.  A  franchise  granted  by  law 
to  a  corporation  or  an  individual,  has  been  considered  as  inalien- 
able, except  with  the  consent  of  the  law-making  power.  It  has 
been  treated  as  a  special  trust  confided  to  select  hands,  and  not 
to  be  entrusted  to  casual  hands,  who  might  purchase  of  the 
grantee  or  donee  of  the  franchise.  That  the  public  have  an 
interest  in  its  exercise,  and  must  have  assurance  that  it  will  not 
be  abused  by  those  who  are  to  exercise  it.  The  embarrassments 
felt  as  growing  out  of  this  subject,  are  manifested  by  certain 
provisions  in  the  mortgages  or  trust  deeds,  and  also  in  the  deed 
delivering  possession  to  the  trustees,  and  in  their  power  of 
attorney  appointing  Mr.  Bushnell  as  their  substitute  in  the 
management  of  the  property.  The  mortgage  or- trust  deed, 
after  the  proper  recitals,  grants,  bargains,  sells,  transfers  and 
conveys,  all  the  road  and  its  appurtenances,  and  all  property  pro- 


316  SPRINGFIELD, 


Palmer  v.  Forbes  et  al. 


vided  for  the  use  of  the  road,  all  choses  in  action,  and  the  fran- 
chises of  the  company,  to  have  and  to  hold  the  same  upon  the 
following  trusts :  that  if  the  party  of  the  first  part  should  fail  to 
pay  the  principal  or  interest  due  on  the  bonds  secured  by 
the  mortgage  or  the  sinking  fund,  then  the  whole  amount  of  the 
principal  should  become  due,  and  after  sixty  days,  and  upon  the 
request  of  any  bondholder,  the  trustees  might  enter  and  take 
possession  of  the  mortgaged  premises,  "  and  as  the  attorneys  in 
fact  or  agents  of  the  said  Northern  Cross  Railroad  Company, 
by  themselves,  or  agents,  or  substitutes,  duly  constituted,  have, 
use  and  employ  the  same,"  making  repairs  and  additions,  etc., 
and  after  deducting  the  expenses,  apply  the  proceeds  towards 
the  payment  of  the  indebtedness  secured  by  the  mortgage,  or 
the  trustees  may,  on  the  written  request  of  the  holders  of  ten 
per  cent,  of  the  indebtedness,  advertise  and  sell  the  property, 
and  make  a  good  conveyance  of  the  same,  subject  to  the  first  mort- 
gage, and  to  restore  or  pay  over  the  excess  of  the  proceeds,  if  any, 
after  paying  the  specified  indebtedness,  to  the  mortgagor.  This 
clause  which  authorizes  the  trustees  to  conduct  the  business  as 
the  agents  or  attorneys  in  fact  of  the  railroad  company,  it  is  insist- 
ed, made  the  possession  and  operation  of  the  road  by  the  trustees, 
the  possession  of  the  company,  making  it  liable  for  the  debts 
contracted  by  the  trustees  in  managing  the  road,  and  the  prop- 
erty still  liable  to  be  seized  for  the  payment  of  these  or  any 
antecedent  debts  of  the  company.  We  were  at  first  impressed 
with  this  suggestion,  but  on  a  more  careful  examination  and 
reflection,  we  are  satisfied  that  the  position  is  not  tenable.  In 
order  to  ascertain  the  true  intention  of  the  parties,  and  the  real 
nature  of  the  transaction,  we  must  look  to  the  instrument  by 
which  the  possession  of  the  road  was  surrendered  to  the  trustees 
as  well  as  to  the  trust  deed  under  which  the  right  to  the  posses- 
sion accrued.  This  deed  recites  the  execution  of  the  two 
mortgages,  and  of  the  bonds  mentioned  therein,  the  default  of 
the  company,  and  the  demand  of  possession  by  the  trustees,  under 
the  mortgage.  The  deed  then  transfers  the  whole  of  the  prop- 
erty to  the  trustees,  and  authorizes  them  to  take  possession  thereof, 
and  all  the  rights  and  franchises  of  the  company,  to  have  and  to 
hold  the  same  for  the  uses  and  purposes  contemplated  by  the  two 
recited  mortgages.  And  the  trustees  covenant  that  they  will 
continue  to  run,  use  and  occupy  the  road,  in  the  name  of,  and 
as  the  attorneys  in  fact  and  agents  of  the  road,  and  after  pay- 
ing the  expenses,  to  apply  the  proceeds  as  specified  in  the  deed, 
and  when  the  specified  indebtedness  is  paid,  to  surrender  the 
road  and  property  to  the  company,  reserving  the  right  of  the 
bondholders  to  demand  a  sale  of  the  property  as  provided  in 
the  mortgages. 
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The  doubt  existing  as  to  what  extent  the  trustees  in  posses- 
sion, as  purchasers  under  the  mortgage,  might  use  and  exercise 
the  franchises  of  the  corporation  in  running  and  operating  the 
road,  manifestly  led  to  the  insertion  of  the  provisions,  upon 
which  the  present  objection  arises.  Had  there  been  no  doubt 
that  the  trustees  or  purchasers  might,  in  their  own  names,  have 
exercised  all  the  franchises  and  enjoyed  all  the  rights  and  immu- 
nities, conferred  upon  the  company  by  the  charter,  there  is  no 
probability  that  any  provision  would  have  been  made  for  the 
use  of  the  company's  name,  in  the  management  of  the  business 
of  the  trust.  Without  at  this  moment  saying  to  what  extent 
the  trustees  in  possession  might,  in  their  own  name,  use  and 
operate  the  road,  and  exercise  and  enjoy  the  franchises  granted 
by  the  legislature  to  the  company,  it  is  manifest  that  they  could 
only  enjoy  some  of  the  rights  granted  in  the  deeds  of  trust  and 
possession,  by  using  the  name  of  the  company.  For  instance, 
the  choses  in  action  could  only  be  collected  by  the  use  of  the 
name  of  the  company.  It  does  not  necessarily  follow,  that  all 
which  is  done  in  the  name  of  a  party  is  done  for  him  and  his  bene- 
fit, or  even  to  enforce  his  rights,  although  the  person  doing  it  may, 
in  form,  act  as  the  agent  or  attorney  of  the  one  whose  name  is 
used.  Even  a  court  of  law  will  regard  and  protect  the  rights 
of  an  assignee,  though  he  may  be  obliged  to  use  the  name  of  the 
assignor,  to  enforce  or  enjoy  the  rights  assigned.  But  the 
mortgage  does  not  provide  that  the  trustees  should  take  possession 
of  the  property  as  the  attorneys  and  agents  of  the  company, 
nor  does  the  deed  of  possession  grant  and  convey  to  them  the 
title  and  possession  of  the  property,  as  such  attorneys  and  agents, 
but  these  are  granted  to  them  positively  and  absolutely,  as  trus- 
tees, and  for  the  uses  specified  and  declared ;  but  the  trustees 
covenant  that  they  will  use  the  property  in  the  name  of  and  as  the 
attorneys  and  agents  of  the  company.  This  was  evidently  not 
designed  to  affect  or  give  character  to  the  title  or  possession  of  the 
property  to  be  held  by  the  trustees,  but  to  the  mode,  manner  and 
form  of  using  it.  It  was  supposed  that  the  use  of  the  company's 
name,  and  the  enjoyment  of  the  company's  franchises,  in  the 
running  and  managing  of  the  railroad  and  business,  could  only 
be  done  in  the  form  of  an  agency,  and  hence  that  form  was 
adopted  for  the  real  and  bona  fide  object  of  carrying  out  the 
trust  provided  for  in  the  deeds.  If  this  assumption  was  correct, 
then  it  inevitably  follows,  that  this  mode  of  doing  the  business 
was  right  and  proper,  for  the  idea  that  there  is  no  mode  in 
which  the  trustees  or  purchasers  could  carry  on  and  operate  the 
business  of  the  road,  cannot  for  a  moment  be  listened  to  in  a 
court  of  justice.  And  even  if  the  assumption  was  wrong,  so 
long  as  it  was  entertained  and  acted  upon,  it  no  more  affects  the 
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good  faith  of  the  transaction,  than  if  it  were  true,  and  as  to 
some  portion  of  the  business  confided  to  the  trustees,  it  was 
undoubtedly  true. 

In  authorizing  the  construction  of  this  road,  and  the  execu- 
tion of  these  mortgages,  the  legislature  had  two  objects  in  view. 
The  first  was  to  secure  the  construction  and  operation  of  a  rail- 
road, and  to  the  people  the  enjoyment  of  its  use,  upon  paying  a 
reasonable  compensation  therefor ;  and  the  other  was,  to  secure 
to  those  who  should  loan  money  to  the  company  to  enable  it  to 
construct  and  equip  the  road,  the  means  of  enforcing  the  repay- 
ment of  the  money  which  they  should  thus  advance,  by  appro- 
priating, if  need  be,  the  road  and  other  property  of  the  company 
to  that  object.  The  first  object  would  seem  to  forbid  the  idea 
that  the  mortgagees,  or  purchasers  under  them,  could  take  up 
the  road  and  dispose  of  the  material,  so  as  to  deprive  the  public 
of  its  use,  whose  sovereign  powers  had  been  exercised  in  the 
condemnation  of  private  property  for  the  construction  of  the 
road.  If  it  was  the  intention  that  the  road  should  not  be  taken 
up  and  destroyed  for  the  payment  of  the  mortgage  debt,  but 
that  it  should  be  sold  subject  to  the  duty  towards  the  public  of 
continuing  and  operating  it  as  a  road,  it  follows  necessarily,  that 
it  was  the  intention  of  the  legislature  that  those  into  whose  hands 
the  road  might  fall,  and  upon  whom  this  duty  to  the  public  of  run- 
ning and  operating  the  road  would  devolve,  should  possess  all  the 
necessary  rights  and  powers  to  enable  them  to  perform  this 
duty.  The  authority  to  mortgage  implies  the  authority  to  sell 
the  thing  mortgaged,  and  to  convey  to  the  purchaser  all  needful 
powers  to  use  the  thing  purchased,  in  a  proper  and  beneficial 
manner.  To  this  extent  at  least,  we  entertain  no  sort  of  doubt 
of  the  rights  of  the  trustees  or  purchasers.  If  this  right  were 
withheld,  we  must  allow,  nay,  we  necessarily  compel  the  road 
to  be  taken  up  and  the  material  to  be  sold  to  pay  the  mortgage, 
or  else  compel  the  parties  to  resort  to  shifts  and  colorable  pro- 
ceedings which  subjects  them  to  the  imputation  of  indiscretion 
and  fraud,  as  we  find  exhibited  in  this  record.  Perhaps  it  is 
not  too  much  to  say,  that  the  extent  of  right  conferred  upon  the 
company  for  the  purpose  of  enabling  it  to  finish,  repair  and 
operate  the  road,  was  designed  to  be  impliedly  conferred  upon 
the  mortgagees  in  possession  or  purchasers  under  the  mortgage, 
to  enable  them  to  accomplish  the  same  object ;  but  it  is  not 
necessary  now  to  say  this,  but  we  do  say  unhesitatingly,  that  the 
trustees  or  purchasers  are  endowed  with  sufficient  powers  which 
are  undoubtedly  in  the  nature  of  a  franchise,  to  enable  them  to 
discharge  the  duty  which  the  public  have  a  right  to  demand  of 
them,  by  keeping  in  repair,  maintaining  and  operating  the  road, 
and  to  demand  and  receive  a  suitable  reward  therefor,  and  for  this 
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purpose  they  may  use  their  own  proper  names,  or  adopt  any  other 
convenient  business  name,  as  any  other  individual  or  company  may 
do,  and  they  are  under  no  necessity  of  adopting  the  name  of  the 
company  to  whose  rights  in  the  property  they  have  succeeded. 

In  the  case  before  us,  the  trustees  took  possession  of  the 
property  as  they  had  a  right  to  do  under  the  mortgage,  long 
before  the  judgment  was  rendered  upon  which  the  execution  was 
issued,  under  which  the  marshal  seized  and  took  away  the  por- 
tion of  the  property  which  belonged  to  the  road  at  the  time  of 
the  transfer  of  the  possession  under  the  mortgage.  From  that 
time,  even  that  portion  of  it  which  should  be  treated  and  con- 
sidered as  not  appurtenant  to  the  real  estate,  was  not  subject  to 
be  taken  for  the  payment  of  the  general  debts  of  the  company, 
and  that  portion  which  was  purchased  and  brought  on  to  the  line 
of  the  road  by  the  trustees,  after  they  took  possession,  of  course 
was  theirs  for  the  purposes  of  the  trust,  and  no  more  liable  for 
the  debts  of  the  company  than  was  the  property  of  any  third 
person.  Indeed  the  whole  defense  depended  upon  impeaching 
the  good  faith  of  the  transaction,  and  showing  that  no  actual 
and  legal  transfer  of  the  property  to  the  trustees  had  taken 
place  under  the  mortgage,  and  in  the  argument  and  reference 
to  authorities  on  this  point,  this  case  was  confounded  with  the 
case  of  an  assignment  of  a  debtor  in  failing  circumstances  to  a 
trustee  for  the  benefit  of  his  creditors,  whereas  there  is  no 
analogy  between  the  two  cases.  These  trustees  took  possession 
as  mortgagees,  for  condition  broken,  in  pursuance  of  their  right 
distinctly  expressed  in  the  trust  deed,  and  the  duties  of  mort- 
gagees in  possession  are  imposed  upon  them,  not  only  by  the 
law,  but  by  the  special  provisions  of  the  trust  deeds  and  the 
deed  of  possession,  and  these  rights  and  duties  are  very  differ- 
ent from  those  of  an  assignee  of  a  failing  debtor  for  the  benefit 
of  his  creditors.  The  former  are  not  bound  to  know,  and  in- 
deed have  no  right  to  know,  that  there  are  any  debts  except  the 
mortgage  debt,  and  when  that  is  paid,  they  must  surrender  all 
the  residuum  to  the  debtor.  Whereas  the  latter  must  take  notice 
of  all  the  liabilities  of  the  debtor,  or  at  least  all  those  that  come 
to  his  knowledge,  whether  mentioned  in  the  assignment  or  not, 
and  any  provision  in  the  assignment,  giving  the  debtor  the  re- 
mainder before  all  these  are  satisfied,  would  be  in  law  a  fraud, 
and  would  invalidate  the  whole  assignment.  We  think  the 
verdict  was  properly  found  for  the  plaintiffs,  and  the  judgment 
must  be  affirmed. 

Judgment  affirmed. 

Walker,  J.  I  fully  concur  in  the  conclusion  at  which  the 
court  has  arrived  in  this  case.     And  also  in  the  reasoning  by 
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which  that  conclusion  is  reached,  so  far  as  it  relates  to  the  prop- 
erty having  vested  in  the  trustee,  by  his  reducing  it  into  actual 
possession  under  the  deed  of  trust,  before  any  lien  had  attached 
upon  it.  I  also  concur  with  the  majority  of  the  court  in  holding 
that  the  engines,  tenders,  cars  and  rolling  stock  on  the  road, 
and  all  other  property  in  existence  at  the  time  of  the  execution 
of  the  deed  of  trust,  which  was  attached  to  and  permanently 
connected  with  the  road,  may  be  regarded  as  real  estate,  and 
passed  by  the  conveyance  of  the  road.  But  I  am  unable  to 
concur  in  the  opinion  that  iron  rails,  chairs,  spikes  and  ties, 
drawn  upon  and  not  attached  to  the  road,  but  intended  so  to  be, 
savor  of  the  realty,  or  pass  with  it,  by  conveyance.  But  on  the 
contrary,  that  such  articles  are  personal  property  in  the  hands 
of  the  road,  and  subject  to  the  same  rules  that  govern  other 
chattels. 


Alvah  Hunt,  Trustee,  etc.,  Appellant,  v.  John  Bullock 

et  al,  Appellees. 

APPEAL  FROM  ST.  CLAIR. 

Fuel,  office  furniture,  material  for  lights,  and  all  other  detached  property  of  that 
kind,  not  like  road  equipments,  designed  for  the  continued  use  of  the  road,  is 
personalty,  and  corporations,  as  well  as  individuals,  can  only  mortgage  such 
property  by  conforming  strictly  to  the  statute  in  reference  to  chattel  mortgages, 
and  for  the  same  time. 

Subsequently  acquired  property  is  not  held  by  a  chattel  mortgage. 

This  was  a  bill  in  chancery  filed  in  the  St.  Clair  Circuit 
Court,  by  the  appellant,  as  trustee  of  the  bondholders  of  the 
Terre  Haute,  Alton  and  St.  Louis  Railroad  Company,  to  restrain 
the  appellees  from  selling  on  execution  certain  fuel  and  office 
furniture  belonging  to  the  said  railroad  company,  which  had 
been  levied  on  by  the  sheriff  of  said  county,  to  satisfy  certain 
judgments  in  favor  of  the  appellees,  on  the  ground  that  the 
property  in  question  was  held  by  the  appellant  as  trustee,  under 
the  mortgages  given  by  said  railroad  company,  to  secure  the 
payment  of  their  bonds. 

A  demurrer  to  the  bill  was  sustained  by  the  court  below,  and 
appeal  taken. 

The  case  was  tried  before  Snydee,  Judge. 

G.  Koeener,  for  Appellant. 
Underwoods,  for  Appellees. 
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Walker,  J.  We  shall  first  examine  whether  fuel  and  office 
furniture,  when  owned  by  a  railroad  company,  is  real  estate,  and 
the  company  thereby,  not  required,  in  executing  a  mortgage  on 
such  articles,  to  comply  with  the  chattel  mortgage  law.  It  is 
too  plain  a  principle  to  require  argument  or  reference  to  author- 
ities, that  there  is  a  marked  difference  between  real  and  personal 
estate.  All  commentators  and  judicial  determinations  on  the 
subject,  have  held  that  real  estate  embraces  such  things  as  are 
permanent,  fixed  and  immovable.,  and  which  cannot  be  carried 
out  of  their  places,  as  lands  and  tenements.  While  personal  prop- 
erty is  defined  to  be  goods,  money,  and  all  other  movables  which 
may  attend  the  person  of  the  owner,  wherever  he  may  think 
proper  to  go.  While,  however,  these  broad  and  well-defined 
distinctions  are  universally  acquiesced  in  and  enforced,  both  in 
this  country  and  in  Great  Britain,  as  being  elementary,  and 
lying  at  the  very  foundation  of  our  system  of  jurisprudence, 
there  have  been  and  are  still,  some  exceptions,  such  as  trade 
fixtures  and  emblements  on  the  one  hand,  and  heir  looms  on 
the  other. 

This  property,  as  all  must  perceive,  is  not  permanent,  fixed 
and  immovable,  but  is  detached  and  separate  from  the  road  and 
its  lands.  It  may  be  with  convenience  removed  from  place  to 
place,  and  does  not  in  the  very  nature  of  things  bear  the  slight- 
est resemblance  to  real  property.  It  on  the  contrary,  has  every 
element  of  personalty,  and  cannot  be  considered  anything  else, 
under  any  known  rule  of  law.  It  has  not  been  held,  nor  was  it 
urged,  that  such  property  falls  within  the  exceptions  governing- 
trade  fixtures  or  implements,  nor  can  it  be  so  regarded.  They, 
in  their  nature  and  use,  resemble  real  estate  or  real  fixtures  no 
more  than  do  the  money,  books  and  stationery  of  the  com- 
pany. As  between  individuals,  such  property  has  never  been 
regarded  as  real  estate  or  fixtures,  but  has,  in  all  conditions  and 
under  all  circumstances,  and  for  every  purpose,  been  regarded  as, 
what  it  simply  is,  personal  property.  These  distinctions  are  so 
plain  and  familiar,  that  every  class  of  men,  in  their  business 
affairs,  act  upon  and  conform  to  them.  If,  as  between  individu- 
als, a  court  were  to  announce  a  contrary  rule,  it  would  startle 
every  class  of  men  as  new  and  unheard  of  in  our  system  of  ju- 
risprudence. 

Our  legislature  has  failed  to  declare  such  property,  when 
owned  by  incorporated  bodies,  to  be  real  estate,  nor  does  any 
rule  of  the  common  law  make  such  a  distinction  in  its  favor. 
The  common  law,  as  it  heretofore  existed  and  now  exists,  with 
all  of  its  expansive  nature,  and  its  adaptation  to  new  and  vary- 
ing circumstances  of  a  community,  has  always  been  applied  to 
bodies  politic  and  corporate,  as  it  is  to  individuals.  All  their 
21 
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exemptions  from  its  operation,  are  found  in  their  charters,  or  in 
the  general  statutes  of  the  State.  The  charter  of  this  company 
grants  no  such  immunity  from  its  operation,  and  no  general  law 
of  the  State  has  given  such  bodies  the  right  to  hold  personal 
property  as  real  estate.  Nor  has  it  ever  been  held  that  because 
personal  property  is  convenient,  or  even  necessary  to  the  enjoy- 
ment of  real  estate,  that  it  should  for  that  reason,  he  held  and 
treated  as  such.  Were  such  a  rule  adopted,  it  would  convert 
almost  every  description  of  chattels  into  realty.  The  teams, 
implements,  money  and  stock  of  the  agriculturist,  the  capital 
and  stock  of  the  mechanic,  the  miner,  the  manufacturer,  the 
merchant,  and  every  man's  household  furniture  and  property, 
would  fall  fully  within  the  reason  of  such  a  rule.  Such  has 
never  been  claimed  for  individuals,  and  no  reason  is  perceived 
in  justice,  or  upon  principle,  why  corporate  bodies  have  any 
higher  or  greater  claims  to  such  exemptions.  They  are  unques- 
tionably, outside  of  their  charter  privileges,  entitled  to  the 
benefits  of  the  rules  of  law,  as  are  individuals,  but  to  nothing  more. 

It  is  only  since  railroad  mortgages  have  came  to  be  discussed, 
that  any  attempt  has  been  made  to  treat  what  are  undeniably  and 
palpably  personal  chattels  as  anything  else,  and  even  then, 
when  ingenuitv  had  exhausted  itself,  in  endeavors  to  show,  that 
fuel  and  office  furniture  and  the  like,  were  real  estate,  or  in 
equity  should  be  treated  as  such,  for  the  benefit  of  mortgagees, 
the  result  has  proved  a  signal  failure.  In  the  absence  of  any 
common  law  rule,  or  statutory  enactment  making  these  articles 
real  estate,  we  must  hold,  whether  they  be  owned  by  a  railroad 
company,  or  an  individual,  that  they  are  personal  property, 
and  as  such,  are  subject  to  all  of  its  incidents.  To  hold  other- 
wise would  be  to  violate  elementary  principles,  recognized  and 
acted  upon  wherever  the  common  law  obtains. 

When  it  became  apparent  that  the  exception  was  untenable, 
that  it  was  real  estate,  then  refuge  was  sought  under  the  broad 
mantle  franchise,  and  wood,  coal,  writing  desks,  stationery,  and 
all  kinds  of  household  furniture,  which  could  not  be  called  real 
estate,  and  must  not  be  called  chattels,  and  subject  to  the  rules 
of  law  governing  such  property,  were  called  franchise.  What 
then  is  this  franchise  which  it  is  claimed  may  transmute  per- 
sonal into  real  estate,  and  change  the  very  nature  and  use  of 
things  in  such  a  manner  ?  It  is  only  an  immunity,  privilege  or 
exemption,  from  the  ordinary  burthens  and  restrictions  to  which 
the  citizens  of  the  State  or  government  are  generally  subject, 
and  is  usually  granted  to  bodies  corporate  or  politic,  for  public 
convenience.  This  privilege,  or  the  franchise  when  granted  to 
such  bodies,  is  found  alone  in  their  charters,  or  the  law  which 
brings  them  into  existence.     In  all  other  things  outside,  and  in- 
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dependent  of  their  charter  privileges,  they  have  always  been 
held  amenable  to,  and  are  governed  by  the  general  laws  of  the 
State,  to  the  same  extent  and  in  the  same  manner  as  individuals. 
The  courts  are  powerless  to  extend  their  privileges,  beyond  the 
grant  contained  in  their  charter,  either  in  express  terms,  or 
from  necessary  implication,  to  effectuate  the  objects  of  their 
creation.  These  are  their  vested  rights,  and  we  are  determined 
that  so  far  as  this  court  has  the  power,  they  shall  always  be 
protected  in  their  enjoyment,  but  in  protecting  their  righs  we 
must  not  override  other  equally  sacred  and  important  rights, 
belonging  to  individuals. 

If  furniture,  fuel  and  other  articles  of  personal  property,  may 
be  regarded  as  franchise,  simply  because  it  is  convenient  to  en- 
able railroad  companies  to  exercise  their  privileges,  and  we  are, 
for  that  reason,  to  infer  that  the  legislature  intended  to  exempt 
such  property  from  sale,  it  must  follow  that  the  same  rule  of 
interpretation,  and  for  precisely  the  same  reason,  must  exempt 
such  property  from  sale,  when  owned  by  a  bank  or  other  monied 
corporation.  If  such  a  rule  were  adopted  in  favor  of  these  bodies, 
it  must  be  obvious  that  they  would  be  at  once  placed  above  and 
beyond  all  legal  control,  enabling  them  to  retain  all  of  their 
property  in  despite  of  their  creditors.  They  might  thus  avoid; 
paying  their  taxes,  and  refuse  to  perform  every  duty  imposed 
by  their  charter.  If  applied  to  banks,  they  could  refuse  to 
redeem  their  bills,  and  hold  the  very  property  purchased  with 
them,  in  defiance  of  a  judgment  and  execution.  So  of  insur- 
ance, manufacturing  and  other  corporate  bodies.  If  such  a  rule 
were  applied  to  railroads,  they  might,  with  perfect  impunity, 
violate  every  duty  imposed  by  law,  as  well  as  every  obligation 
assumed  by  them.  They  might  appropriate  property  entrusted 
to  their  custody,  commit  the  grossest  wrongs,  and  wantonly  de- 
stroy property,  and  inflict  injury  upon  individuals  from  mere 
wantonness  or  malice,  and,  nevertheless,  hold  their  property 
exempt  from  sale  to  satisfy  the  damages  recovered  for  such 
wrongs.  How  prevent  them  from  committing  trespass  upon  the 
person  or  property  of  individuals,  or  enforce  the  penalty  given 
by  the  statute  for  inflicting  death  upon  persons  ?  By  what  pro- 
cess, it  may  be  asked,  could  their  employees  enforce  the  payment 
of  the  pittance  they  have  earned  by  their  toil,  while  advancing 
the  interest  of  the  companies  in  promoting  their  accumulations  ? 
The  legislature  could  never  have  intended  such  results  when 
their  franchises  were  granted,  and  until  it  is  required  by  enact- 
ment, we  cannot  give  their  charters  such  a  construction. 

It  is  likewise  urged,  that  railroad  companies,  in  executing 
mortgages  or  deeds  of  trust  on  chattels,  are  not  required  to 
conform  to  the  chapter  regulating  chattel  mortgages,  and  for 
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that  reason,  it  is  insisted  that  the  decree  in  this  case  should  be 
reversed.  The  deeds  of  trust,  in  this  case,  were  executed  by 
the  company  to  secure  the  loan  of  several  sums  of  money,  for 
which  they  had  executed  their  bonds,  but  the  company  failed 
to  acknowledge  these  instruments  before  a  justice  of  the  peace, 
in  the  justice's  district  in  which  they  had  their  principal  office 
or  place  of  business,  nor  was  any  memorandum  of  the  same, 
with  a  list  of  the  articles  of  property  embraced  in  the  deeds, 
entered  upon  his  docket,  as  required  by  that  act.  This  the 
statute  expressly  requires  to  render  such  instruments  valid,  and 
the  29th  sec.  of  chap.  90,  R.  S.,  has  expressly  provided,  that 
incorporated  companies  shall  be  embraced  in  the  general  enact- 
ments of  the  State.  And  this  provision  has  been  held  to  apply 
to  railroad  companies  created  after  the  adoption  of  the  revision 
of  1845,  and  is  manifestly  in  accordance  with  the  legislative 
intention.  Mineral  Point  Railroad  Co.  v.  Keep,  22  111.  R.  9. 
These  deeds  not  having  been  executed  and  acknowledged,  and  no 
memorandum  or  list  of  the  articles  pledged  having  been  made, 
according  to  the  requirements  of  the  statute,  there  was  such  a 
failure  to  comply  with  the  law,  as  would  render  such  instru- 
ments, if  executed  by  an  individual,  void  as  to  third  persons, 
(Davis  v.  Ransom,  18  111.  R.  396,)  and  such  must  be  the  effect 
in  this  case. 

The  statute  likewise  prohibits  the  mortgagor  from  retaining 
the  possession  of  chattels  thus  mortgaged,  for  a  period  of  more 
than  two  years  from  the  time  when  it  was  executed,  acknowl- 
edged and  recorded,  and  then  only  where  the  deed  expressly 
makes  such  a  provision.  In  this  case,  the  deeds  provide,  that 
the  company  may  retain  the  property  for  a  much  longer  period, 
and  the  possession  had  remained  with  them  more  than  two  years 
after  the  deeds  were  recorded,  and  before  the  levies  were  made, 
under  the  executions  in  favor  of  the  defendants  in  error.  This 
is  in  direct  violation  of  the  statute,  and  has  been  frequently 
held  to  render  such  instruments  void  as  to  third  persons,  and 
even  had  these  instruments  been  regular  in  other  respects, 
this  would  be  sufficient  to  render  them  fraudulent  as  to  these 
creditors. 

These  deeds  likewise  contain  a  provision,  that  future  acquired 
property  of  the  company,  as  well  as  that  owned  at  the  time, 
should  be  subject  to  all  of  their  provisions.  It  was  not,  nor 
can  it  be  claimed,  that  at  law  any  lien  can  be  created,  by  this 
mode  of  sale  or  pledge,  on  property  at  the  time  having  no  exist- 
ence, or  not  owned  by  the  vendor  or  mortgagor.  By  its  rules, 
all  such  efforts  at  a  sale  or  mortgage  are  regarded  as  nothing 
more  than  a  mere  executory  agreement  for  a  sale,  and  for  its 
breach,  gives  compensation  in  damages,  as  for  the  non-perform- 
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ance  of  any  other  executory  contract.  But,  on  the  contrary,  if 
such  a  mortgage  is  so  far  executed,  that  the  after  acquired 
property  has  passed  into  the  hands  of  the  mortgagee,  under  the 
original  mortgage,  it  has  been  held  to  create  an  equitable  lien 
which  a  court  of  chancery  will  recognize  and  enforce,  unless  prior 
liens  have  attached.  Until  possession  is  acquired  by  the  mort- 
gagee, the  court  will  not  afford  relief,  but  will  leave  the  party 
to  his  remedy  at  law,  which  is  adequate  and  complete.  If  it 
was  otherwise,  it  would  be  to  decree  a  specific  performance  of 
an  agreement  for  the  sale  of  personal  chattels,  which  the  court 
will  rarely  do,  as  a  matter  of  original  jurisdiction.  That  cases 
may  be  found  which  hold  that  such  agreements  create  an  equit- 
able lien  on  future  acquired  or  created  property,  without  refer- 
ence to  its  having  been  reduced  to  possession,  is  no  doubt  true, 
but  seem  to  be  opposed  to  the  weight  of  authority,  and  in 
violation  of  the  rules  of  equity  jurisprudence. 

But  were  it  admitted  that  they  fully  accord  with  the  principles 
of  equity,  the  rule  could  not  prevail  in  opposition  to  express 
statutory  enactments,  which  declare  such  instruments  inoperative 
and  void.  We  have  seen  that  the  statute  requires,  as  a  condi- 
tion to  the  validity  of  a  chattel  mortgage,  or  deed  of  trust,  when 
the  property  is  permitted  to  remain  with  the  mortgagor  or 
grantor,  that  a  memorandum  of  the  instrument,  with  a  list  of 
the  property,  shall  be  entered  upon  the  proper  justice's  docket, 
and  the  instrument  must  provide  for  the  property  to  so  remain, 
in  the  possession  of  the  mortgagor,  for  a  period  of  not  more 
than  two  years,  together  with  a  compliance  with  the  other 
requirements  of  the  act.  This  court,  in  the  case  of  Davis  v. 
Ransom,  18  111.  R.  396,  held  an  instrument  similar  to  these,  to 
be  void  as  to  creditors  and  purchasers,  as  being  in  contravention 
of  the  policy  of  the  statutes,  because  there  could  be  no  list  of 
property  entered  by  the  justice,  where  it  had  no  existence,  and 
that  it  was  only  an  attempt  to  enable  the  parties  to  continue  their 
business,  in  defiance  of  their  creditors.  If  railroad  incorpora- 
tions are  permitted  to  execute  such  instruments,  they  will  be 
enabled,  in  defiance  of  their  creditors,  to  retain  all  the  property 
that  they  may  acquire,  and  to  any  extent.  And  upon  what  prin- 
ciple may  it  be  done  ?  Will  any  one  deny  that,  if  the  company 
had  sold  this  property,  that  the  purchaser  would  have  acquired 
a  perfect  title  as  against  the  trustee  ?  Could  they  not  have  sold 
this  very  property,  in  defiance  of  the  mortgagee,  for  the  pay- 
ment of  these  judgments  ?  Then  by  what  known  rule  of  law 
can  it  be,  that  the  mortgagor  could  still  hold  it  beyond  the  reach 
of  the  law,  for  the  payment  of  these  debts,  and  the  next  moment 
turn  round  and  sell  it  for  cash,  and  put  it  in  their  treasury,  to 
be  spent  as  they  might  choose,  or  turn  it  out  to  any  other  creditor  ? 
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If  this  be  so,  it  is  an  anomaly  in  the  jurisprudence  of  this,  or 
any  other  country.  It  is  a  new  invention,  born  of  some  new 
emergency.  The  law  prohibits  individuals  from  making  such  a 
mortgage  as  this,  and  declares  them  fraudulent,  and  no  one 
would  pretend,  as  between  individuals,  that  it  could  protect 
property  thus  situated.  This  we  have  often  decided.  This  no 
one  has  ever  doubted.  And  it  would  seem  that  every  known 
principle  of  law,  and  of  natural  justice,  requires  that  the  same 
rule  should  be  applied  to  incorporations.  This  property  con- 
sumed by  the  road,  in  carrying  on  their  business,  could  not  re- 
main in  their  possession,  in  the  sense  contemplated  by  the  statute, 
and  it  was  the  obvious  design  of  the  parties  that  it  should  not 
so  remain.  From  the  great  length  of  time  these  mortgages  had 
to  run  before  their  maturity,  it  is  hardly  reasonable  to  suppose 
that  property  of  this  description,  applied  to  its  ordinary  and 
appropriate  use,  could  remain  in  existence,  or  that,  at  that  time, 
any  portion  was  expected  to  be  in  existence  to  answer  to  the 
payment  of  these  debts.  To  permit  the  company  to  sell,  or  use 
in  its  consumption,  such  mortgaged  property,  and  to  substitute 
other  articles  in  its  stead,  would  enable  them  to  acquire  credit 
on  the  faith  of  such  property,  and  when  the  attempt  is  made  to 
subject  it  to  the  payment  of  the  debt  thus  created,  they  could 
hold  such  subsequently  acquired  property  as  covered  by  the  lien 
of  the  mortgage.  In  the  case  of  Rheimsv.  Phelps,  3  Gilm.455, 
this  court  holds,  that  parties  have  no  power  to  substitute  other 
property  for  that  which  was  covered  by  the  mortgage.  To  per- 
mit it,  would  operate  as  a  virtual  repeal  of  the  law  regulating 
chattel  mortgages,  and  produce  the  very  evils  it  was  designed  to 
suppress.  To  hold  then,  that  the  principles  of  equity  jurispru- 
dence will  uphold  such  instruments,  is  to  decide  that  what  has 
been  prohibited  by  statute,  and  what  has  been  held  by  courts  of 
law  to  constitute  a  fraud,  is  in  equity  legal,  and  has  claims  upon 
the  chancellor  to  enforce  it  as  equitable  and  just.  Whatever 
may  have  been  held  in  other  States,  in  the  absence  of  such  a 
statute  as  ours,  or  such  decisions  as  have  been  made  in  our 
courts  of  law,  in  this  State,  we  feel  wholly  unauthorized  to  over- 
ride the  statutes  and  former  decisions  by  assuming  jurisdiction, 
and  giving  these  instruments  validity. 

It  may  be  urged,  that  public  policy  requires,  that  we  should, 
in  despite  of  the  statute,  give  effect  to  these  instruments,  and 
hold  that  such  bodies  are  not  to  be  required  to  comply  with  this 
or  other  statutes.  Or  that  their  property  must  be  treated  as 
franchise,  and  therefore  exempt  from  execution  in  discharge  of 
their  debts.  It  is  no  doubt  right  and  proper,  that  the  legisla- 
ture should  afford  all  reasonable  immunity  to  this  large  and  im- 
portant class  of  interests,  and  that  courts  should  fairly  apply 
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the  law,  so  as  to  deprive  them  of  none  of  their  rights,  but 
sound  policy,  can  never  require  courts  to  warp  the  law,  to  pro- 
tect one  class  of  individuals  at  the  expense  of  another.  Public 
policy  requires  courts  to  declare  the  law  as  it  is.  They  cannot 
wrest  the  law  from  what  it  now  is  in  reference  to  similar  con- 
tracts relating  to  any  other  subject  matter.  These  bodies  are 
not  the  only  ones,  whose  rights  the  courts  are  bound  to  protect. 
The  bondholders  are  the  creditors  of  the  road,  and  so  are  the 
plaintiffs  in  these  judgments.  They  in  this  respect  occupy  the 
same  attitude  as  do  other  creditors  of  such  bodies.  They  are 
not  creditors  of  the  State,  and  its  faith  is  only  pledged  for  their 
protection,  to  the  same  extent  that  it  is  to  all  creditors  of  indi- 
viduals, or  of  other  corporate  bodies.  And  that  such  creditors 
will  at  all  times,  meet  the  same  protection  in  the  enforcement 
of  their  rights,  as  do  other  creditors  at  the  hands  of  the  legis- 
lature and  of  the  courts,  there  can  be  no  room  to  doubt.  When 
the  legislature  authorized  these  roads  to  borrow  money,  that 
body  did  not  indicate  any  intention  that  the  courts  should  make 
any  exception  in  favor  of  their  claims  over  those  of  others. 
Banks  are  created  for  the  public  good,  and  so  it  may  be  said  of 
other  municipal  and  monied  corporations  ;  and  yet  it  has  never 
been  urged  that  creditors  who  have  loaned  such  bodies  money, 
have  any  right  to  insist  upon  superior  preferences  to  other 
creditors  of  such  institutions.  It  never  has  been  urged  that 
public  policy  required  that  their  property  should  be  exempt 
from  involuntary  sale  for  the  payment  of  their  debts.  These 
bodies  can  contract  debts  alone  by  legislative  authority,  and 
until  that  body  shall  declare  what  exemptions  they  are  to  enjoy, 
courts  are  powerless,  even  if  they  were  desirous,  to  afford  relief 
against  the  operation  of  the  law.  The  plain  and  simple  duty 
of  the  courts,  is  to  administer  the  law  as  it  is.  And  this  is  the 
broad  shield  that  protects  the  weak  against  the  powerful,  and 
the  poor  against  the  affluent.  We  may  lament  the  loss  of  those 
who  have  been  unfortunately  mistaken  or  inattentive  to  the 
legal  rights  of  such  bodies,  and  have  sustained  loss  by  a  non- 
observance  of  the  requirements  of  the  law,  but  we  must  declare 
the  law  as  we  find  it. 

That  these  incorporations,  when  they  mortgage  their  road, 
tracks  and  franchises,  thereby  mortgage  all  of  the  permanent 
fixtures,  such  as  the  road  equipments  for  their  continued  use 
and  connected  with  them,  we  have  no  doubt.  And  by  such  a 
mortgage,  all  future  additions  to  it,  of  the  same  permanent 
nature,  being  an  incident  to  the  real  estate,  must  become  sub- 
ject to  the  mortgage,  as  do  improvements  to  other  real  estate 
mortgaged  by  individuals.  So  of  repairs  to  personal  property 
of  the  road  legally  mortgaged,  and  not  designed  for  daily  con- 
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sumption.  But  that  fuel,  office  furniture,  stationery,  materials 
for  lights,  and  all  other  detached  property  of  that  character  is 
personalty,  we  have  no  hesitation  in  determining.  See  Palmer 
v.  Forbes,  ante,  p.  801.  To  hold  otherwise  would,  it  seems  to 
us,  involve  us  in  an  absurdity,  if  followed  to  its  inevitable  con- 
sequences, that  we  are  not  prepared  to  adopt,  for  the  purpose 
of  relieving  against  what  might  appear  to  be  a  hardship  in  a 
particular  case.  Whenever  the  law  is  warped  for  such  a  pur- 
pose, it  must  terminate  in  absurdity,  and  lead  to  the  perpetra- 
tion of  great  injustice. 

The  decree  of  the  court  below  in  sustaining  the  demurrer  to, 
and  the  dismissal  of  complainant's  bill  is  affirmed. 

Decree  affirmed. 


Robert  Moore  et  al,  claimants,  Plaintiffs,  v.  John  Cun- 
ningham, plaintiff  in  execution,  Defendant. 

AGREED  CASE  FROM  MARION. 

Brick,  as  soon  as  they  are  placed  in  a  wall,  become  attached  to  the  freehold,  and  if 
they  are  removed  from  the  wall,  unless  for  the  purpose  of  being  replaced  by 
better  material  by  the  person  who  put  them  there,  the  proprietor  of  the  soil  is 
the  owner  of  the  brick. 

This  was  an  agreed  case  from  Marion  county,  tried  in  the 
Second  Grand  Division  by  consent  of  parties. 

At  the  March  term,  1859,  of  the  Marion  Circuit  Court,  this 
cause  was  submitted  to  the  court,  without  the  intervention  of  a 
jury,  and  without  having  been  tried  before  the  sheriff,  upon  an 
agreed  state  of  facts,  as  follows  : 

This  was  an  execution  levied  upon  a  lot  of  brick  piled  up  in 
court  house  square,  and  supposed  to  contain  100,000,  more  or 
less.  The  brick  levied  upon  were  purchased  by  and  belonged 
to  Joseph  A.  Miller,  defendant  in  execution,  who  had  a  contract 
with  the  County  Court  of  Marion  county,  to  build  the  court 
house,  and  were  by  him  put  into  the  walls  of  said  court 
house  ;  when  the  walls  of  said  court  house  were  up  (or  nearly 
so)  to  the  top  of  the  first  story,  court  notified  Miller  that  they 
would  not  receive  said  walls  on  account  of  the  defective  mate- 
rials, bad  brick  and  work  put  in  the  same,  and  forbid  him  pros- 
ecuting the  work  further,  and  declared  said  contract  forfeited, 
on  the  eleventh  day  of  September,  1858. 

At  the  August  term,  1858,  viz :  on  the  fourteenth  day  of 
August,  1858,  Cunningham  obtained  judgment  against  Miller, 
and  on  the  sixteenth  day  of  the  same  month,  sued  out  an  exe- 
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cution  which  was  levied  on  the.  material  in  court  house  square, 
and  the  same  was  sold  by  the  sheriff. 

In  1858,  the  County  Court  re-let  the  building  of  the  court 
house  to  claimants,  who  were  to  erect  and  fully  complete  a  court 
house  in  the  same  place  that  Miller  was  to  have  done  ;  claimants 
were  to  furnish  all  the  materials  for  building  said  court  house, 
"  except  those  that  were  in  and  on  the  foundations  of  the  erec- 
tions commenced  by  said  Miller." 

The  house  that  claimants  are  to  build  is  differently  constructed, 
has  different  plans  and  drawings  to  work  by,  than  the  one  had 
which  Miller  was  to  build. 

Claimant  took  down  the  walls  that  Miller  had  erected,  and 
"  piled  up  "  the  brick,  and  Cunningham,  having  an  execution  in 
the  sheriff's  hands,  had  it  levied  upon  said  brick  as  the  property 
of  said  Miller. 

The  County  Court  notified  Miller  to  take  down  the  defective 
material,  and  work,  and  rebuild  same,  on  the  sixteenth  of  Au- 
gust, 1858. 

On  the  foregoing  state  of  facts,  the  Circuit  Court,  O'Melveny, 
Judge,  presiding,  found  in  favor  of  the  plaintiff  in  execution, 
and  pronounced  judgment  accordingly.  The  claimants  below 
bring  the  cause  to  this  court. 

The  claimants,  Moore  and  Morrow,  were  the  contractors, 
succeeding  Miller. 

L.  Bryan,  for  Plaintiffs. 

P.  P.  Hamilton,  for  Defendant. 

• 
Caton,  C.  J.  The  brick  in  question  were  laid  up  into  the 
the  walls  of  the  building,  under  the  contract  with  the  county  to 
construct  the  house.  As  fast  as  the  brick  were  laid  into  the 
wall,  they  became  a  part  of  the  freehold,  and  the  title  to  the 
brick  vested  in  the  county.  The  county  could  safely  pay  the 
contractor  for  the  brick  so  fast  as  they  were  laid  in  the  walls  of 
the  building,  without  any  apprehension  that  they  could  be  seized 
upon  by  the  creditors  of  the  contractor.  Had  brick  been 
taken  down  by  Miller  himself,  because  of  defective  work,  and  in 
good  faith  with  the  view  of  replacing  them  properly  or  with 
better  brick,  it  may  be  that  the  title  would  have  revested  in 
Miller.  But  when  they  were  taken  down  by  subsequent  con- 
tractors, under  the  directions  of  the  county,  they  no  more  be- 
came Miller's  brick  again,  than  if  they  had  stood  there  for 
twenty  years,  or  had  been  put  there  by  some  other  person. 

The  judgment  of  the  Circuit  Court  must  be  reversed,  and  the 
cause  remanded. 

Judgment  reversed. 
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Benjamin  S.  Prettyman,  Plaintiff  in  Error,  v.  James  G. 
Goodrich  et  al,  Defendants  in  Error. 

ERROR  TO  TAZEWELL. 

The  alteration  of  a  deed  by  the  consent  of  the  husband,  after  it  had  been  executed 
and  acknowledged,  might  render  it  void  as  to  the  wife,  but  not  as  to  the  husband. 

Where  it  appeared  that  a  deed  had  been  altered  after  it  had  been  executed  and 
acknowledged,  by  the  insertion  of  additional  tracts  of  land,  and  that  the  grantor 
had  consented  to  the  alteration,  and  after  the  alteration  had  taken  the  deed  and 
left  it  for  record :  Held,  that  the  latter  fact  amounted  to  a  second  delivery  of  the 
deed,  and  that  it  thereby  became  valid. 

This  was  a  proceeding  in  chancery,  commenced  in  the  Taze- 
well Circuit  Court,  Harriott,  Judge,  presiding,  Prettyman, 
who  was  the  complainant,  alleging  that  he  was  a  bona  fide  pur- 
chaser of  certain  lands  in  Tazewell  and  Mason  counties,  which 
had  been  conveyed  to  him  by  one  Trent ;  and  that  said  Trent  had, 
before  that  time,  given  a  trust  deed  to  the  defendants,  Willard, 
Goodrich  and  others,  by  the  instrumentality  of  Samuel  W. 
Fuller,  who  had  been  his  counsel  and  attorney,  and  who  was 
also  acting  as  the  attorney  of  Willard  and  others  in  collecting 
a  debt  from  Trent,  and  to  secure  which  the  deed  of  trust,  sought 
to  be  set  aside  in  pursuance  of  the  prayer  of  Prettyman's  bill, 
had  been  given.  Prettyman  alleged  that  Fuller  had  inserted  a 
description  of  lands  in  the  deed  after  it  had  been  executed  by 
Trent  and  wife,  without  the  knowledge  and  consent  of  Trent, 
and  that  the  insertion  of  these  lands  was  in  fraud  of  Prettyman, 
and  a  cloud  upon  his  title,  and  he  therefore  prayed  that  the 
trust  deed  should  be  declared  a  nullity.  It  appeared  that  Ful- 
ler had  inserted  the  lands  in  question  in  the  trust  deed  by  the 
consent  of  Trent,  and  that  after  the  description  of  these  lands 
had  been  inserted,  Trent  took  the  deed  to  the  recorder's  office, 
and  left  it  for  record. 

B.  S.  Prettyman,  Pro  se. 

S.  W.  Fuller,  S.  D.  Puterbaugh,  and  J.  Roberts,  for 
Defendants  in  Error. 

Caton,  C.  J.  The  proof  does  not  convince  us  that  Trent 
was  fraudulently  induced  to  execute  the  deed  of  trust,  suppos- 
ing it  to  be  but  an  ordinary  mortgage.  We  are  satisfied 
that  he  fully  understood  what  the  paper  was,  and  its  effect,  at 
the  time  he  executed  it. 

Did  the  alterations  made  in  the  deed  of  trust,  after  it  was 
executed  and  recorded,  render  it  inoperative  and  void  as  to 
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Trent  ?  From  a  very  careful  examination  of  the  testimony  in 
the  original  record,  we  find  that  at  the  time  the  deed  was  exe- 
cuted and  acknowledged  by  Trent  and  wife,  and  recorded  in 
Mason,  it  only  contained  lands  in  Mason  county.  Afterwards, 
Trent's  creditors  being  dissatisfied  with  the  security,  he  ex- 
pressed a  willingness  to  give  them,  as  additional  security,  as 
many  of  his  Tazewell  county  lands  as  they  thought  necessary, 
and  told  Fuller,  their  attorney,  that  his  deeds  for  the  Tazewell 
county  lands  were  in  the  hands  of  Puterbaugh  ;  that  he  might 
get  those  deeds  and  insert  in  the  trust  deed  as  many  of  them  as 
he  chose.  In  pursuance  of  this  verbal  authority,  Fuller  made 
selections  of  the  Tazewell  county  lands  from  the  deeds,  and  in- 
serted them  into  the  original  trust  deed.  After  this,  at  the  request 
of  Trent,  both  Fuller  and  Puterbaugh  struck  out  of  the  trust  deed 
some  lands  and  inserted  others  in  their  stead  ;  and  after  the  last 
change  was  made  by  Puterbaugh  in  Trent's  presence,  Trent  took 
the  deed  to  the  recorder's  office  and  had  it  again  recorded. 
After  stating  that  he  had  inserted  the  two  last  lots  named  in  the 
deed,  in  the  presence  of  and  at  the  request  of  Trent,  the  witness 
says :  "  Trent  agreed  to  pay  the  recording,  and  at  my  request, 
he  went  with  me  to  the  circuit  clerk's  office,  and  left  the  deed 
for  record.  Trent,  at  the  time,  either  paid  for  the  recording 
or  told  the  clerk  to  do  so,  which  was  done."  At  this  time, 
Trent  knew  what  lands  had  been  inserted  by  Fuller,  or  under 
his  direction,  in  pursuance  of  the  parol  authority,  given  him  by 
Trent,  and  had  never  expressed  the  least  dissatisfaction  or  dis- 
approbation at  what  had  been  done  by  Fuller  in  inserting  the 
Tazewell  county  lands  in  the  deed.  Trent  was  never  present  when 
any  of  these  lands  were  inserted  in  the  deed,  except  on  the  23rd 
of  July,  1857,  when  the  two  last  lots  were  inserted  in  his  presence, 
and  when  he  took  the  deed  to  the  recorder's  office  for  record. 
Afterwards,  he  did  express  dissatisfaction  to  Fuller  that  the 
Moore  farm  was  inserted,  and  wanted  Fuller  to  release  it  and 
insert  other  lands  in  its  stead,  but  which  he  declined  to  do. 
Upon  this  state  of  facts  we  have  to  decide  whether  this  deed  of 
trust  was  rendered  void  by  reason  of  the  alteration  thus  made, 
so  as  to  vest  Trent's  title  in  his  subsequent  grantee,  unincum- 
bered by  the  deed  of  trust.  As  to  the  dower  interest  of  Mrs. 
Trent,  there  can  be  no  doubt  that  the  alteration  of  the  deed, 
after  it  was  executed  and  acknowledged  by  her,  rendered  it 
absolutely  void ;  and  it  is  insisted  that  if  the  deed  is  void  as  to 
her,  it  must  be  so  as  to  her  husband,  for  a  deed  cannot  be  good 
in  part  and  void  in  part.  This  legal  proposition  is  not  always 
if  it  is  generally  true.  Suppose  this  alteration  had  been  made 
by  Trent  himself,  with  his  own  hand,  it  would  have  been  binding 
on  him,  though  void  as  to  his  wife. 
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With  the  view  we  take  of  the  case,  we  do  not  deem  it  neces- 
sary to  say  whether  the  parol  authority,  which  Fuller  received 
from  Trent  to  insert  these  Tazewell  county  lands,  was  such 
authority  as  made  the  deed  binding  on  Trent  after  it  was  done. 
The  evidence  shows  that  after  all  the  alterations  had  been  made, 
and  when  Trent  knew  what  lands  were  described  in  the  deed, 
he  went  with  the  attorney  of  the  grantee  to  the  recorder's  office 
and  left  the  deed  for  record,  and  paid,  or  agreed  to  pay,  for  the 
recording.  He  did  this  with  the  intention,  expectation,  and 
purpose  that  it  was  and  should  be  a  valid,  subsisting  and  com- 
plete deed,  according  to  its  purport.  This  was  a  new  delivery 
of  the  deed,  and  if  from  the  time  Fuller  inserted  the  Tazewell 
county  lands  till  then,  it  was  never  so  void,  it  then  became  valid 
and  binding  as  if  a  new  deed  had  been  written,  executed  and 
.  delivered  by  him.  From  that  time  forth  we  must  hold  this  a 
good  deed,  irrespective  of  the  parol  authority  which  Fuller  had 
to  make  the  alterations,  and  of  the  oft-repeated  declarations  of 
approval  of  the  deed,  after  he  was  well  advised  of  the  lands 
which  Fuller  had  inserted.  It  would  no  doubt  be  very  difficult 
to  get  over  the  very  strong  and  pointed  proof  of  a  ratification 
of  the  alteration  by  Trent,  but  we  choose  to  place  our  decision 
upon  the  second  delivery  of  the  deed,  of  which  fact  the  proof 
well  satisfies  us,  and  which  places  the  decision  upon  a  point  of 
which  there  can  be  no  sort  of  doubt. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Decree  affirmed. 


David  L.   Allen,  Plaintiff  in  Error,  v.  The  City  of 
Decatur,  Defendant  in  Error. 

ERROR  TO  MACON. 

An  action  of  trespass  will  lie  against  a  municipal  corporation. 

This  was  an  action  of  trespass  brought  to  Macon  Circuit  Court, 
against  the  City  of  Decatur. 

The  declaration  alleges  a  trespass  by  defendant  upon  plain- 
tiff's close,  to  wit:  lots  one,  five,  north  half  of  six,  and  other 
lots  by  number,  in  David  L.  Allen's  addition  of  out-lots  to  Deca- 
tur, etc. 

Plea,  not  guilty. 

Trial  by  jury ;  verdict  for  defendant.  Motion  for  new  trial 
overruled,  and  exception  by  plaintiff. 

J.  B.  R.  Sherrick  surveyed  and  plotted  Allen's  addition.   Plain- 
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tiff  was  present  and  giving  directions  as  to  survey.  The  ground 
is  unenclosed,  covered  with  growth  and  small  timber.  Lots  of 
value  of  $150  or  $200  each. 

Plaintiff  then  read  council  proceedings  of  16th  March,  1857, 
to  wit : 

Resolved,  That  supervisor  be  ordered  to  open  South  Main 
street,  to  south  edge  of  city,  so  that  it  will  be  passable  for  com- 
mon travel,  on  the  survey  by  commissioners  of  County  Court. 

A  witness  testified  that,  as  city  supervisor,  he  entered  the 
premises  with  hands,  under  the  order  of  the  council,  and  opened 
street,  cutting  brush,  making  cuts  and  fills,  putting  in  culverts, 
etc. ;  that  the  council  paid  him  and  his  hands  ;  that  while  so  en- 
gaged, plaintiff  came  to  him  and  objected  to  his  working  there. 

Defendant  proved  that  the  value  of  the  lots  were  enhanced 
about  one-half  by  opening  the  street ;  that  this  estimate  was 
upon  the  supposition  that  there  was  a  legal  street,  and  that  after 
said  street  was  opened,  plaintiff  stated  to  them  that  the  same 
was  a  benefit  to  the  property,  and  requested  them  so  to  testify  in 
the  Circuit  Court,  in  a  suit  then  pending  against  him  on  account 
of  the  opening  of  said  street. 

The  court,  Emerson,  Judge,  refused  to  give  for  plaintiff  the 
following  instruction,  to  wit : 

If  they  believe,  from  the  evidence,  that  the  plaintiff  was  in 
possession  of  the  premises  described  in  his  declaration,  and  that, 
being  so  in  possession,  the  city  council  of  the  city  of  Decatur, 
by  resolution  or  ordinance,  ordered  and  directed  the  city  super- 
visor of  said  city,  to  open  South  Main  street,  so  as  to  make  the 
same  passable  for  teams  to  the  city  limits,  without  authority  of 
law,  and  that  said  supervisor,  in  pursuance  of  said  order,  entered 
upon  the  premises,  and  cut  timber,  etc.,  between  1st  September, 
1857,  and  19th  May,  1859,  and  that  afterwards,  the  said  city 
council  affirmed  and  approved  the  action  of  supervisor  in  so 
doing,  then  the  plaintiff  is  entitled  to  recover,  etc. 

To  which  refusal,  plaintiff  excepted. 

The  court  then  gave  for  defendant  the  following  instructions  : 

First.  That  in  order  to  sustain  an  action  of  trespass  to  real 
property,  the  plaintiff  must  show^  by  proof,  that  he  was  in  actual 
possession  of  the  premises  at  the  time  the  trespasses  were  com- 
mitted, and  that  in  case  of  open  and  unoccupied  land,  possession 
must  be  open  and  public.  That  if  plaintiff  relies  upon  his  being 
the  owner  of  the  property,  then  he  must  prove  his  title  by  intro- 
duction of  title  papers  or  records  of  the  same  ;  and  nothing  short 
of  that  would  be  sufficient. 

Second.  If  the  jury  believe,  from  the  evidence,  that  the  plain- 
tiff affirmed  and  ratified  the  opening  of  the  street  after  the  same 
had  been  done,  that  would  preclude  him  from  afterwards  suing 
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the  city  in  an  action  of  trespass  for  opening  the  street,  and  in 
that  case,  the  jury  should  find  for  the  defendant. 

To  which  plaintiff  excepted. 

The  jury  rendered  a  verdict  for  defendant. 

The  errors  assigned  are :  that  the  court  erred  in  not  admitting 
as  evidence  the  statement  of  plaintiff,  as  to  his  possession  and 
ownership  of  premises,  made  at  the  time  they  were  being  sur- 
veyed. The  court  erred  in  refusing  to  give  the  instruction  asked 
by  plaintiff;  in  the  instructions  given  for  defendant ;  in  overruling 
plaintiff's  motion  for  a  new  trial;  and,  in  entering  judgment 
against  plaintiff  for  costs. 

Tupper  &  Nelson,  for  Plaintiff  in  Error. 

A.  B.  Bunn,  for  Defendant  in  Error. 

Caton,  C.  J.  We  shall,  in  this  opinion,  devote  our  attention 
to  the  principal  question  which  has  been  argued  in  the  case, 
which  is,  whether  a  municipal  corporation  can  be  sued  in  an  ac- 
tion of  trespass,  for  acts  done  in  obedience  to  an  order  of  the 
corporation.  The  law  is  now  so  well  settled,  that  it  is  nowhere 
controverted  that  such  corporations  may  be  sued,  in  case,  for 
tortious  acts  clone  under  the  instructions  of  such  corporations. 
Where  a  corporation  opens  a  street  or  a  sewer,  in  such  way 
as  to  injure  my  property,  it  becomes  a  tort  feasor,  and  as  such, 
shall  respond  to  me  in  damages.  But  it  is  denied  that,  if  the 
act  of  the  corporation  does  a  direct,  instead  of  a  consequential 
injury,  it  is  liable  for  the  wrong.  We  confess  ourselves  unable 
to  appreciate  any  reason  for  this  distinction,  and  we  have  been 
referred  to  no  authority  in  support  of  it.  The  act  complained 
of  in  this  case  was  the  opening  of  a  street  across  the  plaintiff's 
land.  The  injury  was  direct,  and  the  party  must  seek  his 
remedy  in  trespass  only,  either  against  the  corporation  or 
against  its  servants,  or  the  officers  of  the  corporation  who 
ordered  the  act  to  be  done,  in  their  individual  capacity.  It  was 
once  held,  that  a  corporation  could  not  commit  a  wrong,  and  if 
a  wrong  was  committed  by  the  officers  of  a  corporation,  in  the 
exercise  of  corporate  functions,  it  was  the  act  of  the  individuals 
and  not  of  the  corporation,  because  the  charter  of  the  corpora- 
tion did  not  authorize  it  to  commit  a  wrong,  and  hence  it  could 
not  be  guilty  of  one  ;  but  this  doctrine  has  been  long  since  ex- 
ploded, and  municipal  corporations  have  long  since  been  held 
even  liable  to  indictment  for  malfeasance  as  well  as  nonfeas- 
ance, as  for  a  nuisance.  If  a  corporation  is  liable  for  one  form 
of  tort,  there  is  no  reason  why  it  should  not  be  liable  for  a  tort 
of  another  kind,  simply  because,  by  the  technical  forms  of  law 
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the  action  which  must  be  brought  to  recover  the  damages  is 
called  by  a  different  name. 

It  is  now  the  admitted  law,  that  trespass  may  be  maintained 
against  a  private  corporation,  as  a  railroad,  and  the  like.  Then 
why  not  against  municipal  corporations  ?  If  the  answer  be, 
that  they  are  established  for  governmental  purposes  alone,  and 
exercise  a  part  of  the  sovereign  power  of  the  State,  and  are  in- 
stituted only  for  the  public  good,  and  hence  they  must  be  pro- 
tected by  the  immunities  which  are  thrown  around  larger  gov- 
ernmental corporations,  as  the  State  itself,  we  see  at  once  that 
the  reasoning  would  protect  them  as  well  from  incidental  inju- 
ries, resulting  from  wrongful  acts,  as  from  direct  injuries,  and 
that  they  should  not  be  sued  either  in  trespass  or  case.  We 
perceive  no  reason  which  should  exempt  them  from  one  form  of 
action,  which  should  not  equally  protect  them  from  the  other. 
But  even  states  and  empires  are  held  responsible  for  the  wrong- 
ful acts  committed  by  their  governments,  or  by  their  authorized 
officers,  in  the  names  of  their  governments.  They  may  not,  it 
is  true,  be  sued  in  courts  of  justice  for  the  injuries  which  they 
commit,  because  of  their  sovereignty,  but  their  responsibility  is 
none  the  less  acknowledged,  and  it  is  enforced,  too,  by  other 
nations — their  peers,  who,  or  whose  subjects,  have  sustained  the 
injury.  Governmental  corporations  then,  from  the  highest  to 
the  lowest,  can  commit  wrongful  acts  through  their  authorized 
agents,  for  which  they  are  responsible ;  and  the  only  question 
is,  how  that  responsibility  shall  be  enforced.  The  obvious 
answer  is,  in  courts  of  justice,  where,  by  the  law,  they 
can  be  sued.  This  corporation,  it  must  be  admitted,  is  subject 
to  be  sued,  to  enforce  its  liabilities,  and  it  is  reduced  to  the 
simple  question,  whether  it  can  only  be  sued  in  particular  forms 
of  action,  or  rather,  whether  it  is  exempted  from  this  particu- 
lar form  of  action,  for  its  liability  in  all  other  forms  is  not 
denied.  We  can  see  no  reason  or  propriety  in  making  this  par- 
ticular exception.  If  it  had  committed  a  lesser  tort,  so  that  the 
injury  was  indirect  and  consequential,  it  would  be  liable,  in  an 
action  on  the  case,  and  we  will  not  say  that  it  is  not  liable  for  a 
greater  wrong,  producing  a  direct  injury,  for  which,  by  the  mere 
forms  of  proceeding,  the  party  is  required  to  seek  his  remedy 
in  an  action  of  trespass.  There  is  no  reason  and  no  propriety 
in  such  a  distinction,  and  the  wisdom  of  the  law  cannot  recog- 
nize it. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 
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John  Clifford,  Plaintiff  in  Error,  v.  John  Waldrop, 
Defendant  in  Error. 

ERROR  TO  MONTGOMERY. 

A  petition  for  a  certiorari  to  review  the  decision  of  a  justice  of  the  peace,  must 
state  the  facts  which  show  that  the  judgment  was  not  the  result  of  negligence. 

This  suit  was  originally  commenced  before  a  justice  of  the 
peace,  by  Clifford  against  Waldrop,  and  judgment  was  rendered 
for  plaintiff  for  fifty  dollars.  The  judgment  was  rendered  by 
the  justice  on  the  8th  day  of  October,  1857,  and  on  the  16th 
day  of  November,  1857,  Waldrop  presented  to  the  master  in 
chancery  of  Montgomery  county  the  following  petition : 

John  Waldrop  to  the  master  in  chancery  of  the  county  and 
State  aforesaid,  respectfully  represents,  that  on  the  8th  clay  of 
October,  A.  D.  1857,  judgment  was  rendered  against  him  for  the 
sum  of  about  fifty  dollars,  in  favor  of  the  said  John  Clifford,  by 
the  said  Piatt,  in  a  suit  then  pending  before  said  justice,  between 
the  above  named  parties.  This  petitioner  further  says,  that  said 
judgment  was  not  the  result  of  negligence  on  his  part ;  that  the 
said  judgment  was  erroneous  and  unjust,  because  the  suit  in 
which  it  was  rendered  was  instituted  upon  a  promissory  note 
given  by  your  petitioner  to  the  said  Clifford,  in  consideration  that 
the  said  Clifford  had  undertaken  and  promised  to  cure  the  eyes 
of  this  petitioner,  and  if  said  Clifford  failed  to  cure  his  said 
eyes,  then  the  said  note  was  to  be  void ;  and  your  petitioner 
states,  that  the  said  Clifford  wholly  failed  to  cure  his  eyes  as 
aforesaid.  Your  petitioner  further  states,  that  after  the  trial  of 
said  cause  the  justice  of  the  peace  told  your  petitioner  to  go 
home,  and  that  if  he  (the  said  justice)  gave  judgment  for  the 
plaintiff,  he  would  send  word  to  your  petitioner  in  time  for  your 
petitioner  to  take  an  appeal,  but  that  if  judgment  did  not  go 
against  the  defendant,  no  such  word  would  be  sent.  Your  pe- 
titioner, relying  upon  the  promise  of  the  said  justice,  did  not 
know  that  judgment  went  against  him  until  after  the  expi- 
ration of  twenty  days  from  the  date  of  the  judgment,  the  said 
justice  having  failed  to  send  information  to  your  petitioner  ;  and' 
in  consequence  of  such  failure  your  petitioner  had  reason  to  be- 
lieve, and  did  believe,  that  judgment  went  against  plaintiff  for 
costs  of  suit,  until  execution  issued  and  was  levied  upon  the 
property  of  this  petitioner. 

This  petition  was  sworn  to  by  the  petitioner,  and  was  pre- 
sented to  the  master  in  chancery,  who  made  an  order  for  a  writ 
of  certiorari. 

Bond  was  given,  and  certiorari  issued.     At  the  March  term, 
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1857,  of  the  Circuit  Court  of  Montgomery  county,  the  plaintiff 
moved  the  court  to  dismiss  the  certiorari,  for  the  following 
reasons : 

1st.  Because  the  said  petition  does  not  sufficiently  show  that 
the  judgment  appealed  from  was  not  the  result  of  the  negligence 
of  the  defendant. 

2nd.  Because  the  said  petition  does  not  show  a  sufficient 
reason  for  the  neglect  of  defendant  to  take  an  appeal  in  the 
ordinary  way. 

3rd.  Because  said  petition  is,  in  divers  other  respects,  infor- 
mal and  insufficient. 

The  court,  Rice,  Judge,  presiding,  overruled  this  motion,  and 
defendant  excepted. 

The  cause  was  then  tried  by  jury,  and  a  verdict  for  defendant. 

Plaintiff  moved  for  a  new  trial,  which  was  overruled  by  the 
court,  and  judgment  rendered  for  defendant  for  costs  of  suit,  and 
plaintiff  excepted. 

The  cause  is  now  brought  here  by  writ  of  error,  and  the  fol- 
lowing errors  assigned : 

1st.  The  court  erred  in  overruling  plaintiff's  motion  to  dis- 
miss the  writ  of  certiorari. 

2nd.  The  court  erred  in  overruling  plaintiff's  motion  for  a 
new  trial. 

J.  M.  Palmer,  and  H.  M.  Vandever,  for  Plaintiff  in  Error. 

E.  B.  Herndon,  for  Defendant  in  Error. 

Caton,  C.  J.  The  petition  in  this  case  was  insufficient.  The 
statute  requires  that  the  petition  for  the  writ  "  shall  set  forth 
and  show  "  that  the  judgment  before  the  justice  of  the  peace  was 
not  the  result  of  negligence.  This  petition  only  sets  forth  that 
fact,  but  it  does  not  show  it.  The  petition  should  set  forth  the 
facts  which  show  that  the  party  was  not  guilty  of  negligence  in 
not  attending  to  and  defending  the  cause  before  the  justice.  The 
mere  statement  of  the  conclusion  that  the  judgment  was  not  the 
result  of  his  negligence,  does  not  show  that  fact.  That  is  a 
conclusion  for  the  court  to  draw  from  the  facts  stated.  Russel 
v.  Pickering,  17  111.  R.  31. 

The  judgment  of  the  Circuit  Court  must  be  reversed,  and  the 
appeal  dismissed,  and  the  judgment  of  the  justice  stand  in  force. 

Judgment  reversed. 
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Benjamin  Newman,  Plaintiff  in  Error,  v.  James  A.  Dick, 

Defendant  in  Error. 

ERROR  TO  CASS. 

Where  the  Circuit  Court  refused  to  dismiss  a  cause  and  continued  it,  in  disregard 
of  a  stipulation ;  where  the  bill  of  exceptions  does  not  state  that  it  contains  all 
the  evidence,  this  court  will  presume,  that  the  court  below  had  enough  presented 
for  its  consideration  to  justify  its  action. 

A  voluntary  dismissal  of  a  suit  is  a  waiver  of  errors.  A  judgment  upon  a  motion 
to  dismiss,  is  not  a  final  decision,  determining  the  cause.  A  party  should  let 
judgment  be  pronounced  against  his  wishes,  before  he  can  sue  out  a  writ  of 
error. 

This  was  an  action  of  replevin,  brought  by  Newman  to  re- 
cover from  Dick  a  pair  of  mules,  taken  by  the  latter  upon 
execution,  in  favor  of  one  James  Pointer  against  Henry  R.  Gil- 
lespie. The  coroner  executed  the  writ  against  Dick,  who  was 
sheriff,  and  returned  the  mules  to  Newman.  The  bill  of  excep- 
tions is  as  follows : 

"  The  parties  in  the  above  entitled  suit  agree  to  dismiss  the 

same,  the  costs  of  the  same  to  be  divided  equally  between  the 

parties,  and   the   property   replevied  to  be   delivered   to   the 

plaintiff.  B.  NEWMAN, 

JAMES  A.  DICK." 

Pursuant  to  which,  on  the  calling  of  the  cause,  the  plaintiff, 
by  his  counsel,  moved  the  court  to  have  said  agreement  entered 
of  record,  and  to  dismiss  this  suit ;  and  the  defendant,  by  his 
counsel,  resisted  said  motion,  and  asked  the  court  to  disregard 
said  agreement,  and  said  he  was  ready  for  trial.  Whereupon 
this  cause  is  continued  to  the  next  term  of  this  court  at  the 
costs  of  the  defendant.  The  court  disallowed  the  motion  of  the 
plaintiff,  and  continued  this  cause  to  the  next  term  of  this  court 
at  the  cost  of  the  defendant.  To  which  disallowance  of  motion 
and  continuance  of  the  cause,  plaintiff  at  the  time,  by  his  counsel, 
excepted,  and  excepts,  and  prays,  etc. 

Besides  the  foregoing,  the  record  contains  this  agreement : 
"  Benjamin  Newman  and  James  A.  Dick  hereby  agree,  that  if 
James  A.  Pointer  shall  not,  on  or  before  the  26th  clay  of  Janu- 
ary next,  give  James  A.  Dick,  Esq.,  ex-sheriff  of  Cass  county, 
Illinois,  a  complete  indemnification  bond,  to  be  approved  by 
said  Dick,  for  all  damages  accruing  to  the  said  Dick,  for  or  on 
account  of  the  levying  upon  two  mules,  by  virtue  of  an  execu- 
tion in  favor  of  said  Pointer,  and  against  Henry  R.  Gillespie, 
then  the  above  agreement  shall  be  filed  in  the  cause  wherein 
it  is  entitled,  and  the  return  upon  the  said  execution  shall  be  as 
follows,  to  wit :     'I  release  the  above  levy,  the  said  mules  hav- 
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ing  been  replevied  and  claimed  by  Benjamin  Newman.'     January 

20,  1859.  B.  NEWMAN, 

JAMES  A.  DICK." 

At  September  term,  1859,  of  the  Cass  Circuit  Court,  Harriott, 
Judge,  presiding,  the  plaintiff  below  dismissed  his  suit,  and 
brought  this  cause  to  this  court  in  error. 

The  only  error  assigned  is  the  refusal  of  the  court  below,  to 
dismiss  this  suit  on  motion  of  the  plaintiff,  according  to  the 
written  agreement  of  parties. 

D.  A.  and  T.  W.  Smith,  for  Plaintiff  in  Error. 

H.  E.  Dimmer,  for  Defendant  in  Error. 


"3 


Walker,  J.  This  record  presents  the  question,  whether  the- 
court  below  erred  in  refusing  to  dismiss  the  cause  at  the  March* 
term,  1859,  and  by  granting  a  continuance  at  the  defendant's 
cost.  The  motion  was  entered  by  plaintiff  upon  an  agreement 
of  the  parties,  and  was  resisted  by  the  defendant.  The  bill  of 
exceptions  fails  to  disclose  the  evidence  upon  which  the  court 
determined  this  motion.  For  aught  that  appears  in  this  record, 
there  may  have  been  an  abundance  of  evidence  establishing  the 
fact  that  it  would  have  been  manifestly  unjust  to  execute  the 
agreement.  It  might  have  appeared  in  evidence  that  the  plain- 
tiff had  released  defendant  from  this  agreement,  or  that  there 
were  written  conditions  annexed  which  had  not  been  complied 
with  by  plaintiff,  or  that  it  had  been  obtained  by  fraud  or  duress ; 
and  as  the  record  fails  to  state  that  it  contains  all  of  the  evi- 
dence heard  on  the  motion,  we  must  presume  that  the  court 
below  was  fully  warranted  in  the  rendition  of  that  judgment. 
The  defendant  unquestionably  had  the  right,  on  the  hearing  of 
the  motion,  to  introduce  evidence  to  defeat  its  allowance,  and 
that  he  did,  must  be  presumed,  as  it  is  not  rebutted  by  any 
statement  in  the  record. 

The  plaintiff,  by  voluntarily  dismissing  his  suit,  at  the  suc- 
ceeding term,  waived  any  error  the  court  below  may  have  com- 
mitted, in  deciding  the  motion  to  dismiss.  From  that  decision 
he  has  no  right  to  appeal  or  prosecute  error,  as  it  was  not  a 
final  decision,  determining  the  case.  Nor  has  he  any  right  to 
have  the  final  judgment  of  the  court  dismissing  the  case  re- 
viewed, as  that  decision  was  made  at  his  request  and  on  his  own 
motion.  Were  we  to  entertain  jurisdiction,  and  reverse  the  de- 
cision of  the  court  on  the  motion,  the  case  would  present  the 
very  singular  attitude  of  a  cause  remanded  for  further  proceed- 
ings, when  the  plaintiff  had  previously  dismissed  it,  and  which 
had  been  finally  terminated  as  he  desired,  and  against  which 
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the  defendant  does  not  complain.  It  would  be  to  require  the 
court  to  proceed  to  try  an  incidental  question  in  a  cause,  which 
had  once  been  in  the  court,  and  finally  determined  to  the  satis- 
faction of  all  parties.  If  the  plaintiff  had  desired  to  have  that 
decision  reviewed,  he  should  have  renewed  his  motion,  at  the 
next  term,  and  if  that  had  been  rejected,  he  should  have  suf- 
fered the  cause  to  go  against  him  without  his  assent,  and  then 
prosecuted  error. 

Nor  can  we  perceive  that  any  injury  has  resulted  to  the  plain- 
tiff, of  which  he  has  a  right  to  complain.  He  was  plaintiff  in 
this  replevin  suit,  had  acquired  the  possession  of  the  property, 
then  in  controversy,  and  the  continuance  of  the  cause  could 
work  him  no  material  injury.  Had  he  entered  a  motion  to  dis- 
miss the  suit,  at  the  time  when  he  submitted  to  the  non-suit,  it 
would  doubtless  have  been  allowed  according  to  the  terms  of 
the  agreement,  unless  the  facts  had  shown  that  it  was  improper 
to  have  granted  the  motion.  But  failing  to  pursue  this  course, 
and  voluntarily  submitting  to  a  non-suit,  we  are  unable  to  dis- 
cover anything  in  this  record  from  which  the  plaintiff  can  appeal 
or  prosecute  a  writ  of  error. 

For  these  reasons  we  are  of  the  opinion  that  the  judgment  of 
the  court  below  must  be  affirmed. 

Judgment  affirmed. 


Joseph  King,  Plaintiff  in  Error,  v.  Anson  Haines  et  al, 

Defendants  in  Error. 

ERROR  TO  MACON. 

Our  statute  requires  that  the  affidavit  in  support  of  a  plea  in  abatement,  should  state 
positively  the  truth  of  the  facts  relied  on.  A  statement  by  the  affiant,  that  they 
are  true  "  to  the  best  of  his  knowledge  and  belief,"  is  insufficient. 

After  forming  an  issue  in  tact,  it  is  too  late  to  urge  objections  to  the  form  of  the 
plea,  or  the  sufficiency  of  the  affidavit. 

The  proper  course  is  to  move  to  strike  the  affidavit  from  the  files  before  filing 
replication  ;  or  if  the  plea  is  defective,  it  should  be  demurred  to. 

When  a  plea,  properly  verified,  is  interposed,  denying  either  the  existence  of  a 
partnership,  or  the  execution  of  the  notes  sued  on,  it  becomes  necessary  to  prove 
those  facts. 

This  case  was  tried  before  Emerson,  Judge.     The  facts  are 
sufficiently  stated  in  the  opinion. 

Tupper  &  Nelson,  for  Plaintiff  in  Error. 

Prather  &  Malone,  for  Defendants  in  Error. 
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Walker,  J.  This  was  an  action  of  assumpsit,  instituted  by 
Anson  and  Jonathan  Haines,  against  King,  as  surviving  partner 
of  Whitney  &  King.  The  defendant  King  filed  a  plea  denying 
the  partnership  and  all  joint  liability  of  himself  with  Whitney, 
the  truth  of  which  was  verified  by  affidavit.  To  this  plea,  there 
was  a  replication  and  issue  to  the  country  ;  a  trial  was  had,  and 
resulted  in  favor  of  plaintiffs  below,  and  judgment  was  rendered 
against  defendant,  to  reverse  which  he  prosecutes  this  writ  of 
error. 

It  is  now  urged,  that  the  plea  in  abatement  was  not  verified 
by  a  sufficient  affidavit,  the  plaintiff  in  error  only  swearing  that 
the  facts  it  contained  were  true  to  the  best  of  his  knowledge  and 
belief.  They  being  sworn  to  in  person,  he  should  have  positive- 
ly stated  their  truth,  as  he,  of  all  persons,  must  have  known 
whether  they  were  true  or  false.  Pleas  of  this  character,  by 
the  statute,  must  be  positively  verified  by  the  affidavit  required 
to  be  attached.  The  statute  requires  an  affidavit  of  the  truth, 
and  not  of  the  mere  probable  truth,  of  the  plea.  And  under 
the  statute  of  Ann,  the  courts  have  been  so  rigid,  as  to  require 
the  affidavit  to  state  that  the  plea  is  true  in  substance  and  fact, 
and  that  a  statement  that  it  is  a  true  plea,  is  insufficient.  1  Chit. 
PI.  463.  But,  however  defective  the  affidavit,  this  plea  was 
treated  as  sufficient  by  filing  a  replication.  Whatever  defects 
in  form  may  have  existed  to  the  plea  or  the  affidavit,  they  were 
waived  by  filing  a  replication.  To  have  rendered  the  defect  in 
the  affidavit  availing,  the  plaintiff  below  should  have  moved  the 
court  to  strike  it  from  the  files  before  filing  a  replication,  or,  if 
the  plea  was  defective,  he  should  have  demurred.  It  is  too  late, 
after  forming  an  issue  in  fact,  to  urge  these  objections. 

It  is  also  insisted,  as  a  ground  of  reversal,  that  under  the 
issue  upon  that  plea,  the  defendants  in  error  were  bound  to 
prove  the  existence  of  the  partnership,  before  they  could  read  the 
notes  sued  on,  in  evidence.  Whilst  it  is  urged,  on  the  other 
hand,  that  the  execution  of  the  notes  was  not  in  terms  denied 
by  the  plea,  and  they  were,  therefore,  competent  evidence  to 
prove  the  existence  of  the  partnership,  and  the  joint  liability  of 
the  plaintiff  in  error.  By  the  8th  section  of  the  chapter  en- 
titled, "  Evidence  and  Depositions,"  R.  S.  233,  it  is  provided 
that,  "  In  actions  upon  contracts  express  or  implied,  against  two 
or  more  defendants,  alleged  to  have  been  made  or  executed  by 
such  defendants,  as  partners  or  joint  obligors  or  payors,  proof 
of  the  joint  liability  or  partnership  of  the  defendants,  or  their 
Christian  or  surnames,  shall  not,  in  the  first  instance,  be  re- 
quired to  entitle  the  plaintiff  to  judgment,  unless  proof  shall  be 
rendered  necessary  by  pleading  in  abatement,  or  the  filing  of 
pleas  denying  the  execution  of  such  writing,  verified  by  affida- 
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vit,  as  required  by  law."  At  common  law,  the  plaintiff  was 
required,  before  he  could  recover,  to  prove  the  partnership  and 
the  execution  of  the  instrument.  But  it  will  be  observed,  that 
this  statute  dispenses  with  such  proof,  unless  it  is  rendered  ne- 
cessary by  plea  in  abatement,  or  the  execution  of  the  instrument 
is  denied  by  plea  verified  by  affidavit. 

Until  one  of  those  pleas  is  interposed,  the  note  is  admissible 
without  proof  of  its  execution,  or  of  the  partnership.  But,  by 
the  very  terms  of  the  statute,  when  either  is  interposed,  it  ren- 
ders the  proof  necessary,  before  it  can  be  read  in  evidence. 
When  the  plea  was  interposed  in  this  case,  denying  the  partner- 
ship and  joint  liability  of  the  defendant,  it  became  necessary  to 
prove  that  fact.  And  the  suit  having  been  instituted  upon  the 
notes,  if  he  was  not  a  partner,  or  was  not  jointly  liable  upon 
them,  then  there  could  be  no  right  of  recovery,  and  that  fact 
could  not  be  proved  by  the  notes,  as  the  pleas  put  the  fact  of 
joint  liability  upon  them  directly  in  issue.  When  this  issue  was 
formed,  the  partnership  should  have  been  proved  before  the 
notes  were  admissible  in  evidence.  Stevenson  v.  Farmworth, 
2  Gilm.  715  ;  Warren  v.  Chambers,  12  111.  R.  124  ;  Stetson  v. 
Hill,  18  111.  R.  262  ;  Shufeldt  v.  Seymour,  21  111.  R.  524.  Had 
the  partnership  been  proved,  then  the  notes  might  have  been 
read  in  evidence  to  establish  the  liability,  as  no  plea  was  inter- 
posed, denying  the  execution  of  the  notes.  When  the  issue  was 
formed,  it  devolved  upon  the  plaintiff  below  to  prove  the  part- 
nership by  any  legitimate  mode,  precisely  as  he  would  have  done 
had  the  statute  never  been  adopted.  To  give  this  statute  any 
other  construction,  would  be  to  defeat  the  obvious  intention  of 
the  legislature. 

We  are,  therefore,  of  the  opinion  that  there  was  not  evidence 
in  this  case  to  sustain  the  judgment  of  the  court  below,  and  the 
court  erred  in  refusing  to  grant  a  new  trial,  and  the  judgment 
must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Green  B.  Walters,  Appellant,  v.  Alexander  Smith, 

Appellee. 

APPEAL  PROM  SANGAMON. 

The  statute  authorizing  a  party  to  prove  total  or  partial  failure  of  consideration  of 

a  note,  does  not  go  to  the  extent  of  authorizing  proof  to  change  its  terms. 
An  indorser  is  not  a  competent  witness  to  impeach  a  note  he  has  assigned. 

This  was  an  action  of  assumpsit  in  the  court  below,  brought 
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by  the  appellee  against  the  appellant,  upon  an  assigned  promis- 
sory note,  of  which  the  following  is  a  copy : 

"$1,300.     On  or  before  the  25th  day  of  December,  1859,  I  promise  to  pay  S.  N. 
Fullenwider,  or  bearer,  the  sum  of  thirteen  hundred  dollars,  for  value  received. 
Sept.  30th,  1857.  G.  B.  WALTERS." 

Indorsed — "  S.  N.  Fullenwider." 

Defendant  plead  non-assumpsit,  and  gave  notice  of  special 
matter  in  defense. 

The  notice  of  special  matter  was  in  substance  as  follows : 
That  defendant  would  prove,  upon  the  trial  of  the  cause,  that 
the  note  sued  on  came  into  existence,  and  was  made  and  exe- 
cuted under  the  following  circumstances  and  conditions  :  That 
Fullenwider  was  a  merchant  in  the  town  of  Chatham,  in  Sanga- 
mon county,  about  the  year  1857  ;  that  he  became  greatly 
involved,  and  was  about  to  break ;  that  he  called  several  of  his 
creditors  at  the  place  aforesaid  together,  amongst  whom  were 
plaintiff  and  defendant,  who  were  both  creditors  of  Fullenwider  ; 
that  at  the  time  and  place  aforesaid,  it  was  supposed  that  Ful- 
lenwider was  indebted  to  Smith  (plaintiff)  in  about  the  sum  of 
$1,300,  and  to  defendant  in  the  sum  of  $1,700  ;  and  that  it 
was  then  and  there  agreed  between  all  the  parties  aforesaid, 
that  defendant  should  execute  his  several  promissory  notes  to 
the  aforesaid  creditors  of  Fullenwider,  as  an  evidence  of  the 
amount  due  them  from  Fullenwider ;  that  the  note  sued  upon 
was  thus  executed  for  the  supposed  amount  of  Fullenwider's 
indebtedness  to  plaintiff,  and  other  notes  were  executed  to  other 
creditors  of  said  Fullenwider  then  present ;  and  that  it  was 
agreed  between  the  parties  at  the  time,  that  said  notes  should 
never  be  paid,  unless  the  defendant  should  collect  out  of  Fullen- 
wider's books  the  amount  of  the  same,  and  that  said  notes  were 
to  be  paid  as  defendant  collected  the  indebtedness  due  upon  said 
books ;  that  plaintiff  had  full  knowledge  of  the  facts,  and  was 
present,  and  a  party  to  the  arrangement ;  that  afterwards,  about 
the  first  of  October,  1857,  the  arrangement  was  broken  up  by 
Fullenwider,  with  the  consent  of  all  parties,  and  the  contract 
set  aside — all  the  persons  interested  as  aforesaid,  including 
plaintiff,  consenting  to  the  annulling  of  the  same. 

This  notice  was  amended  as  follows : 

"  The  plaintiff  will  take  notice  that  the  defendant,  upon  the 
trial  of  this  cause,  will  give  in  evidence  and  prove  that  the 
promissory  note-  sued  upon  in  this  cause,  with  other  notes,  was 
executed  by  the  defendant  to  one  Samuel  N.  Fullenwider,  upon 
the  consideration  and  undertaking  on  the  part  of  said  Fullen- 
wider, that  he  would  assign  over  and  deliver  to  the  defendant 
a  large  amount  of  indebtedness  due  or  to  become  due  to  him  (Ful- 
lenwider) from  third  persons,  and  out  of  the  proceeds  of  which, 
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when  collected,  the  defendant  was  to  pay  said  notes  executed 
by  him  to  said  Fullenwider,  and  that  said  note  sued  upon  was 
given  for  no  other  consideration  whatever ;  and  the  defendant 
will  further  prove  that  said  Fullenwider  failed  to  deliver  or 
assign  said  indebtedness  so  due  to  him,  to  the  defendant,  and 
that  the  consideration  and  condition  upon  which  said  note,  so 
sued  upon,  was  given,  wholly  failed,  and  that  plaintiff,  at  the 
time  said  note  was  assigned  to  him,  had  notice  of  the  facts." 

The  cause  was  tried  by  jury.  On  the  trial  of  the  cause,  the 
plaintiff  gave  the  note  and  assignment  in  evidence  to  the  jury, 
and  rested. 

Two  depositions  of  Samuel  N.  Fullenwider  were  then  offered 
in  evidence  by  the  defendant,  and  the  plaintiff  thereupon  objected 
to  the  giving  of  any  testimony  under  the  notices  in  this  case,  for 
the  reason  that  said  notices  are  so  substantially  defective  as  not 
to  authorize  the  giving  of  testimony  thereunder,  and  also  ob- 
jected to  the  notices  as  substantially  defective.  The  court 
sustained  the  objection  as  to  the  original  notice,  and  decided 
that  no  evidence  should  be  admitted  thereunder,  and  overruled 
the  objection  as  to  the  amended  notice ;  to  which  rulings  of  the 
court  the  defendant  excepted. 

The  defendant  again  offered  to  read  said  depositions  in  evi- 
dence, and  the  plaintiff  objected,  and  filed  his  exceptions  to  the 
same,  because  said  Fullenwider  was  not  a  competent  witness  to 
impeach  the  validity  of  the  note,  or  to  show  any  failure  of  the 
consideration  thereof. 

The  court  sustained  the  objection,  and  refused  to  permit  the 
depositions  to  go  in  evidence :  to  which  defendant  excepted. 

There  was  a  verdict  and  judgment  for  the  plaintiff  below,  and 
defendant  appealed. 

M.  Hay,  and  W.  B.  Herndon,  for  Appellant. 

B.  S.  Edwards,  for  Appellee. 

Caton,  C.  J.  The  first  and  only  question  of  any  difficulty  in  this 
case  is,  whether  the  first  notice  is  sufficient  to  constitute  a  defense, 
if  proved.  It  shows  that  the  several  creditors  of  Fullenwider  met 
him  by  appointment,  of  whom  the  plaintiff  and  defendant  were 
two,  and  in  pursuance  of  an  arrangement  then  agreed  to  by  all, 
Walters  gave  his  notes  for  the  amounts  of  the  several  debts  of 
the  creditors  present,  as  an  evidence  of  the  amounts  due  them 
from  Fullenwider.  That  this  note  is  one  of  those  then  given 
for  the  supposed  amount  due  from  Fullenwider  to  Smith.  The 
notice  further  shows  that  it  was  agreed  between  all  parties  that 
Walters  was  only  to  pay  the  several  notes  then  given,  as  he 
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should  collect  the  debts  due  Fullenwider.  Now,  the  notice 
nowhere  states  that  he  has  not  collected  enough  to  pay  all  the 
notes,  but  it  states  that  afterwards,  but  how  long  cannot  be 
learned,  the  arrangement  was  broken  up  by  Fullenwider,  with 
the  consent  of  all  parties,  and  the  contract  set  aside,  all  the 
parties  interested,  including  Smith,  consenting  thereto.  The 
notice  does  not  show,  except  by  implication,  that  Walters  was 
to  be  empowered  to  collect  Fullenwider's  debts. 

If  this  notice  is  to  be  understood  as  stating  that  it  was  the 
agreement  that  "Walters  should  collect  Fullenwider's  debts  and 
pay  the  proceeds  over,  pro  rata,  in  satisfaction  of  the  notes,  as 
fast  as  he  should  collect  the  money,  and  that  he  should  be  liable 
to  pay  the  notes  only  as  fast  as  the  collections  would  enable  him 
to  do  so,  it  clearly  states  a  fact  which  the  law  cannot  allow  him 
to  prove.  This  is  not  an  attempt  to  prove  a  want  or  a  failure 
of  consideration  of  the  note,  but  it  is  an  attempt  to  vary  the 
terms  of  the  note.  The  paper  says  the  money  should  be  paid 
on  or  before  the  25th  of  December,  1859,  absolutely.  The  offer 
of  parol  proof  is,  that  he  did  not  agree  to  pay  the  money,  abso- 
lutely, on  that  or  any  other  day,  but  that  he  only  made  a  condi- 
tional promise  that  he  would  pay  the  note  if  he  collected  the 
money,  but  never  without.  Our  statute  allowing  the  failure  or 
want  of  the  consideration  of  a  note  to  be  proved  by  parol,  never 
intended  to  allow  parol  proof  to  change  the  terms  of  a  note 
which  has  been  delivered  and  become  operative.  The  rule  that 
the  writing  must  speak  the  intention  of  the  parties,  is  as  appli- 
cable to  a  note,  as  to  any  other  written  instrument.  It  is,  no 
doubt,  competent  to  show  what  the  note  was  given  for,  but  that 
alone  does  not  constitute  a  defense,  but  in  order  to  make  out  the 
defense,  it  is  necessary  to  show  that  Walters  did  not  at  the  time 
promise,  as  the  paper  says  he  did.  This  it  was  inadmissible  to 
show  by  parol.  What  we  said  in  Lane  v.  Sharp,  3  Scam.  566, 
is  directly  applicable  to  this  case,  and  sufficiently  expresses  our 
view  of  the  law  on  the  subject. 

But  the  concluding  part  of  the  notice  says  that  the  agreement 
was  broken  by  Fullenwider,  with  the  consent  of  all  parties,  and 
the  contract  set  aside.  What  this  means,  we  confess  ourselves 
at  a  loss'  to  understand.  What  agreement,  and  what  contract, 
does  it  mean  ?  If  the  notice  had  previously  stated  that  it  was 
the  agreement  by  Fullenwider  that  Walters  should  collect  his 
debts,  we  should  understand  that  that  was  the  agreement  broken 
by  Fullenwider,  and  that  he  had  refused  to  allow  Walters  to 
collect  his  debts,  and  to  this  the  other  parties  consented.  But 
it  is  difficult  to  imagine  what  that  had  to  do  with  this  note, 
which,  as  we  have  before  seen,  could  not  be  dependent  on  those 
collections.     There  is  no  pretense  that  Smith  agreed  at  that 
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time  that  this  note  should  be  given  up  or  canceled,  or  should 
not  be  collected.  We  think  the  court  properly  held  this  notice 
insufficient. 

The  second  notice,  which  was  held  to  be  good,  states  that  this 
note  was  given  to  Fullenwider,  in  consideration  that  Fullenwider 
should  assign  to  him  an  amount  of  indebtedness  against  third 
persons,  which  he  afterwards  failed  to  do,  and  that  Smith  knew 
this  when  the  note  was  assigned  to  him.  To  prove  the  matter 
stated  in  this  notice,  "Walters  offered  the  indorser  of  the  note  as 
a  witness,  whom  the  court  very  properly  held  could  not  be  al- 
lowed to  impeach  the  note  which  he  had  assigned. 

Upon  the  merits  of  the  case,  it  is  sufficient  to  say  that  the 
proof  entirely  fails  to  make  out  the  defense  set  up  in  the  notice. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


William  Berber  and  Wife,  Plaintiffs  in  Error,  v.  Francis 
Kerzinger,  Defendant  in  Error. 

ERROR  TO  MADISON. 

Before  a  liability  on  the  part  of  a  defendant  can  be  created,  either  an  express  or  an 

implied  agreement  must  be  established. 
When  a  suit  is  dismissed  as  to  one  of  two  or  more  defendants,  such  defendant 

ceases  to  be  a  party  to  the  record,  and  is  not  concluded  by  the  proceedings. 

The  identity  of  the  person  incurring  liability,  and  the  one  against  whom  suit  is 
brought,  must  be  proved. 

On  the  27th  day  of  April,  A.  D.  1857,  Francis  Kerzinger  filed 
in  the  clerk's  office  of  the  Circuit  Court  of  Madison  county, 
Illinois,  a  precipe  and  bond  for  costs  against  said  Wm.  Berber 
and  Johanna  Berber,  in  assumpsit. 

And  afterwards  said  Kerzinger  filed  his  declaration  in 
assumpsit,  against  said  William  Berber  and  Johanna  Berber, 
containing  two  counts : 

1st.  Count  for  money  paid,  laid  out  and  expended  by  plain- 
tiff for  defendant,  Johanna  Berber,  whilst  she  was  sole  and 
unmarried. 

2nd.  Count  for  money  found  due  to  plaintiff  from  said 
Johanna  Berber,  whilst  she  was  sole  and  unmarried,  upon  an 
account  stated  between  them. 

The  special  count  filed  with  said  declaration  being  for  amount 
paid  upon  judgment  obtained  against  said  Kerzinger,  on  Decem- 
ber 1,  1854,  in  Circuit  Court  of  St.  Louis  county,  and  State  of 
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Missouri,  in  a  certain  suit  wherein  the  State  of  Missouri  to  the 
use  of  Jacob  D.  Kurlbaum,  administrator  of  the  estate  of  John 
T.  Beck,  was  plaintiff,  and  Johanna  Beck,  Francis  Kerzinger 
and  Conrad  Soergel,  were  defendants. 

Amount  of  judgment $742.00 

Interest  to  Sept.  24th,  1856   87.28 

Costs  of  suit 13.10 

$842.38 
Interest  to  commencement  of  suit 29.48 

$871.86 

Afterwards,  the  defendants  filed  the  plea  of  the  general  issue, 
and  on  same  day,  upon  affidavit  filed,  the  cause  was  continued 
until  the  next  term. 

Afterwards,  at  the  October  term  of  said  court,  the  said  case 
coming  on  for  trial  by  the  court,  by  consent,  the  said  plaintiff, 
to  maintain  the  issue  on  his  side,  offered  in  evidence  a  trans- 
cript of  a  record  from  the  Circuit  Court  of  St.  Louis  county, 
State  of  Missouri,  which  shows  that  a  petition  was  filed  in  the 
office  of  the  clerk  of  said  Circuit  Court,  by  the  State  of  Mis- 
souri, to  the  use  of  Jacob  D.  Kurlbaum,  administrator  of  John 
T.  Beck,  deceased,  against  Johanna  Beck,  Francis  Kerzinger 
and  Conrad  Soergel. 

Afterwards,  at  the  November  term,  1854,  such  proceedings 
were  had,  that  plaintiff,  by  his  attorney,  dismissed  the  suit  as  to 
Johanna  Beck  and  Conrad  Soergel,  but  said  defendant,  Francis 
Kerzinger,  having  made  default,  judgment  was  entered  against 
him  for  the  sum  of  $742,  and  costs. 

The  following  satisfaction is'attached  to  said  record: 

"  I  acknowledge  full  and  entire  satisfaction  of  the  judgment 
of  which  this  is  the  margin.  JACOB  D.  KURLBAUM, 

Administrator  d.  b.  n.  of  John  T.  Beck,  deceased." 

Which  transcript  was  read,  whereupon  plaintiff  closed  his 
case.  Defendants  introduced  no  testimony.  The  foregoing  being 
all  the  testimony  in  the  case.  Whereupon  the  court  found  for 
the  plaintiff.  Whereupon  defendants  moved  for  a  new  trial, 
which  was  overruled.  Whereupon  judgment  was  entered  for 
said  plaintiff  for  $750.17  ;  to  which  finding  of  the  court,  defend- 
ants at  the  time  excepted ;  defendants,  also,  at  the  time 
excepted  to  the  refusal  of  the  court  to  grant  a  new  trial  in  said 
cause. 

J.  D.  Gillespie,  for  Plaintiffs  in  Error. 

Sloss  &  Rutherford,  for  Defendant  in  Error. 
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"Walker,  J.  In  this  record  we  are  unable  to  find  any  evi- 
dence which  tends  to  establish  that  Johanna  Beck  and  Johanna 
Berber  is  one  and  the  same  person.  That  she  is  the  same  per- 
son, is  not  proven  by  the  transcript  of  the  record  and  judgment 
of  the  Circuit  Court  of  St.  Louis  county,  in  Missouri,  and  no 
other  proof  was  adduced  on  the  trial.  By  the  transcript  it 
appears  that  Johanna  Beck,  with  others,  was  sued,  and  service 
only  being  had  on  appellee,  the  suit  was  dismissed  as  to  her  and 
Soergel,  the  other  defendant,  and  judgment  was  rendered  on  a 
default  alone  against  appellee.  This  record  does  not  prove,  or 
in  the  slightest  degree  tend  to  identify  her  as  Johanna  Berber. 
For  aught  that  appears,  she  may  be  wholly  a  different  person, 
and  from  the  entire  dissimilarity  of  the  names,  such  is  the  pre- 
sumption, until  it  is  rebutted  by  proof.  Although  the  presump- 
tion may  be  that  appellants  were  married,  until  that  fact  was 
put  in  issue  by  a  plea  in  abatement,  yet  it  does  not  follow  that 
Mrs.  Berber  is  the  same  person  who  was  sued  as  Johanna  Beck. 
In  the  absence  of  proof  of  that  fact,  the  court  below  erred  in 
rendering  judgment  against  appellants. 

Again,  there  is  no  evidence  in  this  record  that  appellee  was  the 
surety  of  Johanna  Beck,  even  had  it  been  proved  that  she  had  after- 
wards intermarried  with  appellant,  Berber.  It  is  true  that  there 
was  such  an  averment  in  the  petition  filed  in  the  St.  Louis  Cir- 
cuit Court,  but  she  was  not  a  party  to  the  record,  and  cannot 
be  harmed  by  the  default.  When  the  suit  was  dismissed  as  to 
her,  she  ceased  to  be  a  party  to  the  record,  and  is  not  concluded 
by  it,  any  more  than  is  any  other  stranger  to  that  proceeding. 
The  appellee  and  the  plaintiff  in  that  suit,  and  their  privies,  are 
undoubtedly  concluded  by  it,  but  it  is  not  binding  on  strangers. 
This  record  fails  to  show  that  she  was  liable  either  as  principal 
or  privy.  There  was  not  read  in  evidence  in  the  Circuit  Court 
any  bond  or  other  instrument  upon  which  this  proceeding  was 
based,  by  which  to  establish  her  liability  to  repay  to  appellee 
the  amount  paid  by  him,  in  satisfaction  of  the  judgment  read  in 
evidence  on  the  trial  below,  nor  was  any  agreement  by  her  to 
pay  it  in  any  manner  proved,  nor  was  anything  shown  from 
which  the  law  could  imply  a  request.  Before  a  liability  on  her 
part  can  be  created,  either  an  express  or  an  implied  agreement 
must  be  established.  In  the  absence  of  such  proof,  the  court 
below  erred  in  rendering  a  judgment  for  the  plaintiff. 

For  these  reasons  we  are  of  the  opinion  that  the  court  below 
erred,  and  that  the  judgment  must  be  reversed,  and  cause 
remanded. 

Judgment  reversed. 
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John  Crabtree,  Plaintiff  in  Error,  v.  William  Hagen- 
baugh, Defendant  in  Error. 

ERROR  TO  EDGAR. 

It  is  not  proper  for  the  judge  before  whom  a  case  is  tried,  to  go  to  the  jury-room 
while  they  are  deliberating.  All  the  proceedings  in  a  case  should  be  open,  no- 
torious and  in  the  presence  of  the  parties,  so  that  if  they  are  dissatisfied  with 
them,  they  may  take  exception  in  the  manner  provided  by  law. 

This  case  was  tried  before  Harlan,  Judge.     The  facts  are 
sufficiently  stated  in  the  opinion. 

A.  Green,  for  Plaintiff  in  Error. 

Constable,  for  Defendant  in  Error. 

Caton,  C.  J.  In  this  case,  after  the  jury  had  retired  to  con- 
sider of  their  verdict,  they  sent  for  the  judge,  who  repaired  to 
their  room,  and  there  had  intercourse  with  them  on  the  subject 
of  the  instructions  which  had  been  given  them.  This  was 
manifestly  done  with  no  improper  motive  on  the  part  of  the 
judge,  and  it  may  be  that  it  had  no  influence  with  them  in  the 
formation  of  their  verdict.  Indeed,  the  most  the  judge  did,  was 
to  decline  to  explain  the  meaning  of  the  written  instructions 
which  had  been  given  to  the  jury.  We  choose  to  assume,  that 
what  was  said  and  done  by  the  judge,  while  in  the  jury  room, 
did  not  influence  the  jury  in  their  deliberations,  for  we  think 
that,  independent  of  its  effect  upon  the  jury,  the  judgment  should 
be  reversed,  for  the  simple  reason  that  such  an  interview  did 
take  place.  If,  in  this  case,  no  harm  was  actually  done,  and  for 
that  reason  the  verdict  is  allowed  to  stand,  we  open  the  door  to 
the  inquiry  in  all  such  cases,  as  to  whether  the  party  has  been 
injured  by  the  interview.  Such  an  inquiry  should  not  be  toler- 
ated. The  policy  of  the  law  requires,  that  all  the  proceedings 
of  the  court  should  be  open  and  notorious,  and  in  the  presence 
of  the  party,  so  that  if  he  is  not  satisfied  with  it,  he  may  take 
exceptions  to  it,  in  the  mode  pointed  out  by  the  law,  and  not 
be  put  to  extraneous  proof  to  show  that  an  error  has  been  com- 
mitted in  a  secret  proceeding,  and,  in  fact,  out  of  court. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Harrison  H.  Barnes,  Plaintiff  in  Error,  v.  John  Rogers, 

Defendant  in  Error. 

ERROR  TO  HANCOCK. 

Only  such  persons  as  are  heads  of  families,  and  who  reside  with  the  same,  have  the 
right  to  claim  an  exemption  for  the  description  of  property,  such  as  wheat,  etc., 
sold  in  this  case  ;  and  the  question,  whether  they  answer  this  description,  should 
be  left  to  the  jury. 

A  purchase  by  the  constable  from  the  defendant  in  execution,  of  the  property 
levied  on,  does  not  constitute  a  trespass,  even  when  there  is  no  sale  at  auction 
by  the  constable. 

Rogers,  the  plaintiff  below,  complained  of  Barnes,  the  de- 
fendant below,  in  trespass,  for  taking  certain  personal  property, 
which  Barnes  had  taken  on  an  execution,  he  being  at  the  time 
a  constable  of  Hancock  county.     Rogers  claimed  that  the  pro 
perty  was  exempt  from  execution. 

The  cause  was  tried  before  Sibley,  Judge. 

The  court  gave  the  following  instructions  on  the  part  of  the 
plaintiff,  to  wit : 

1st.  That  if  the  jury  believe,  from  the  evidence,  that  the 
defendant  levied  upon  and  sold  sixty  bushels  of  wheat  of  the 
plaintiff,  which  had  been  previously  selected  by  the  plaintiff  as 
exempt,  and  was  suitable  to  his  condition  in  life ;  and  that  the 
plaintiff,  at  the  time  of  such  levy,  claimed  the  same  as  exempt 
from  levy  and  sale  on  execution,  and  that  the  plaintiff,  at  the 
time  of  selecting  the  same,  offered  to  surrender  other  property 
in  satisfaction  of  the  execution,  or  that  the  wheat  so  selected, 
and  the  property  still  retained  by  the  plaintiff,  not  specifically 
exempt  from  levy,  did  not  exceed  in  value  the  sum  of  sixty 
dollars,  they  will  find  the  defendant  guilty,  and  assess  the  plain- 
tiff 's  damages  growing  out  of  the  sale  of  such  wheat. 

2nd.  That  the  following  property,  when  owned  by  any  person 
being  the  head  of  a  family,  and  residing  with  the  same,  are 
specifically  exempt  from  levy  and  sale,  to  wit :  1st.  Necessary 
beds,  bedsteads  and  bedding,  necessary  utensils  for  cooking, 
necessary  household  furniture  not  exceeding  the  value  of  $15, 
one  pair  of  cards,  two  spinning  wheels,  one  weaving  loom  and 
appendages,  one  stove  and  necessary  pipe  therefor  being  in  use 
and  occupied.  2nd.  One  milch  cow  and  calf,  two  sheep  for  each 
member  of  the  family,  and  the  fleeces  taken  from  the  same. 
3rd.  Necessary  provisions  and  fuel  for  the  use  of  the  family  for 
three  months,  and  necessary  food  for  the  above  stock. 

3rd.  That  the  plaintiff  had  a  right  himself  to  select  what 
other  property  was  exempt  from  levy  and  sale,  not  exceeding  in 
value  $60,  in  addition  to  the  property  specifically  exempt,  pro- 
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vided  such  property  so  selected  was  suited  to  his  condition  or 
occupation  in  life. 

4th.  That  if  they  believe,  from  the  evidence,  that  the  defend- 
ant levied  upon  and  took  from  the  plaintiff  any  corn  belonging 
to  him,  although  he  took  the  same  under  a  regular  execution, 
and  failed  to  sell  the  same  at  public  auction  to  the  highest  bid- 
der, but  appropriated  the  same  to  his  own  use,  then  they  will 
find  the  defendant  guilty,  and  assess  the  plaintiff's  damages. 

5th.  That  if  the  jury  believe,  from  the  evidence,  that  the 
defendant  levied  upon  and  sold  sixty  bushels  of  wheat  of  the 
plaintiff,  which  was  selected  by  the  plaintiff  as  exempt  from 
execution,  and  was  suitable  to  his  condition  in  life,  and  that  the 
plaintiff  at  the  time  of  the  levy  claimed  the  same  as  exempt, 
and  that  the  plaintiff  at  the  time  of  such  selection  offered  to 
surrender  other  property  in  satisfaction  of  the  execution,  or 
that  the  property  so  selected  and  the  property  still  retained  by 
the  plaintiff,  not  specifically  exempt  from  levy,  did  not  exceed 
in  value  the  sum  of  $60,  they  will  find  the  defendant  guilty,  and 
assess  the  plaintiff's  damages  growing  out  of  the  sale  of  such 
wheat. 

6th.  That  the  plaintiff  had  a  right  to  select  what  property 
was  exempt  from  levy  and  sale,  not  exceeding  $60  in  value, 
provided  such  property  was  suited  to  his  condition  and  occupa- 
tion in  life. 

To  which  the  defendant  at  the  time  excepted,  and  still 
excepts. 

The  court  refused  the  following  instructions  asked  by  defend- 
ant, to  which  refusal  the  defendant  at  the  time  excepted  and 
still  excepts : 

1st.  Although  the  jury  believe,  from  the  evidence,  that  the 
plaintiff  forbade  the  levy  upon  the  wheat,  and  claimed  it,  yet  if 
they  further  believe,  from  the  evidence,  that  the  defendant  said 
he  would  not  take  the  wheat  if  the  plaintiff  would  tell  him 
where  his  (the  plaintiff's)  other  property  was,  (that  he  had 
levied  upon  before,)  so  that  he  could  levy  upon  that,  and  that 
the  plaintiff  had  other  property  subject  to  execution  and  refused 
to  turn  it  out,  the  defendant  is  not  liable  in  this  action  for  the 
wheat  taken  from  him. 

2nd.  That  the  law  is,  that  after  the  death  of  one  partner,  the 
surviving  partner  may  sue  out  execution  upon  a  judgment  ren- 
dered in  favor  of  the  partners  when  both  living,  and  enforce  the 
payment  thereof. 

"  3rd.  That  it  matters  not  who  was  directing  the  collection  of 
the  debt ;  that  the  execution,  being  fair  on  its  face,  protects 
the  officer  in  performing  his  duty  in  levying  upon  and  selling 
the  property. 
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4th.  That  it  is  not  a  presumption  of  law,  an  execution  in  the 
name  of  D.  and  L.  Rapelee  is  issued  upon  a  judgment  in  favor 
of  Daniel  and  Lewis  Rapelee,  and  that  though  the  jury  should 
believe,  from  the  evidence,  that  Daniel  Rapelee  died  before  the 
execution  in  evidence  was  issued,  to  affect  this  execution  and 
this  defendant,  the  plaintiff  should  show  affirmatively  that  said 
Daniel  Rapelee  was  one  of  the  plaintiffs  in  said  execution,  and 
that  the  defendant  knew  it,  and  that  although  they  should  be- 
lieve, from  the  evidence,  that  the  defendant  knew  all  those  facts, 
if  they  further  believe,  from  the  evidence,  that  one  of  the  plain- 
tiffs in  said  execution,  at  the  time  the  same  issued,  was  living, 
the  execution  is  a  protection  to  the  defendant,  and  if  they  fur- 
ther believe,  from  the  evidence,  that  the  defendant  acted  under 
said  execution,  they  should  find  the  defendant  not  guilty. 

Ferris,  Hooker  &  Edmunds,  for  Plaintiff  in  Error. 

Williams,  Grimshaw  &  Williams,  for  Defendant  in  Error. 

Walker,  J.  This  was  an  action  of  trespass,  instituted  by 
Rogers  against  Barnes,  before  a  justice  of  the  peace,  to  recover 
damages  for  the  levy  and  sale  of  property,  claimed  to  have  been 
exempt  from  execution.  There  is  an  absence  of  all  evidence  in 
this  case,  that  appellee  was  at  the  time  the  levy  was  made,  the 
head  of  a  family,  and  residing  with  the  same.  It  is  such  per- 
sons alone  who  have,  under  the  statute,  the  right  to  claim  this 
exemption,  for  the  description  of  property  sold  on  the  execu- 
tion, and  for  the  selling  of  which  this  suit  was  instituted.  But 
even  if  there  was  evidence  tending  to  prove  that  fact,  the  in- 
structions asked  and  given  for  the  appellee  take  the  considera- 
tion of  that  question  from  the  jury.  They  assume  that  he  was 
either  the  head  of  a  family,  and  residing  with  them,  or  that  he 
was,  independent  of  that  fact,  entitled  to  claim  the  exemption. 
If  he  was  within  the  provisions  of  the  statute,  and  authorized 
to  insist  upon  it,  that  fact  was  not  admitted,  nor  was  it  so  clear- 
ly and  incontestably  proved  that  the  court  had  the  right  to 
assume  its  existence. 

The  first  instruction  tells  the  jury  that,  if  they  believe  from 
the  evidence  that  defendant  levied  upon  and  sold  sixty  bushels 
of  wheat  of  the  plaintiff's,  which  he  had  selected  as  exempt, 
and  it  was  suitable  to  his  condition  in  life,  and  that  he  claimed 
it  at  the  time  as  exempt,  and  offered  to  surrender  other  property 
in  satisfaction  of  the  execution,  or  that  the  wheat  and  other 
property  not  specifically  exempt  from  sale  on  execution,  and  re- 
tained by  him,  did  not  exceed  sixty  dollars  in  value,  that  they 
should  find  for  plaintiff.     This  instruction  should  have  been  re- 
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fused,  or  so  modified  by  the  court,  before  it  was  given,  as  to 
have  left  the  question  to  the  jury,  whether  he  was  the  head  of  a 
family,  and  the  court  erred  in  giving  it.  The  third,  fifth,  and 
sixth  instructions  were  erroneous,  for  the  sauie  reason,  and 
should  have  been  refused.  They  were  calculated  to,  and  doubt- 
less did,  mislead  the  jury. 

The  fourth  instruction  directs  the  jury  that,  if  they  believe 
from  the  evidence  that  defendant  levied  upon  and  took  any  corn 
belonging  to  plaintiff,  even  under  a  regular  execution,  and  failed 
to  sell  it  at  auction,  but  appropriated  it  to  his  own  use,  they 
should  find  for  the  plaintiff.  This  instruction  should  have  been 
modified,  so  as  to  have  left  it  to  the  jury  to  determine  whether 
the  property  was  appropriated  by  agreement  between  the  par- 
ties. There  was  evidence  tending  to  show  that  it  was  appro- 
priated to  the  use  of  appellant,  by  the  consent  of  appellee.  It 
is  true  it  was  the  statement  of  appellant,  but  it  was  called  out 
by  appellee,  and  was  thereby  made  evidence.  It  also  tended  to 
show  that  the  price  agreed  upon  for  the  corn  was  credited  on 
the  execution.  Had  there  been  no  evidence  tending  to  show  such 
an  arrangement,  there  can  be  no  doubt  of  the  correctness  of  the 
instruction.  But  the  instruction,  as  given,  asserts  as  a  principle, 
that  an  officer,  after  levying  upon  property  of  a  defendant,  has 
no  legal  right  to  purchase  it  of  the  defendant  in  execution. 

Whatever  may  be  said  as  to  the  power  of  a  sheriff  or  con- 
stable to  purchase  from  a  defendant  property  levied  under  ex- 
ecution, and  to  apply  the  price  agreed  upon  as  a  credit  upon  the 
debt,  and  whether  he  would  be  liable  to  the  plaintiff  if  the  pur- 
chase were  for  less  than  its  value,  can  make  no  difference,  as  these 
questions  do  not  arise  on  this  record.  This  is  an  action  ot 
trespass,  for  the  wrongful  seizure  of  the  property  ;  and  the  fourth 
instruction  asserts,  that  it  makes  no  difference  whether  the  exe- 
cution was  regular  or  irregular,  if  he  failed  to  make  sale,  and 
appropriated  the  property  to  his  own  use.  The  evidence  tend- 
ed to  show  that,  if  it  was  so  appropriated,  it  was  with  the 
consent  of  the  defendant  in  execution,  and  at  a  price  agreed 
upon,  and  that  it  was  credited  upon  the  execution.  This  appears 
by  the  admissions  of  the  appellant,  as  proven  by  the  appellee. 
Then  if  that  were  true,  it  could  make  no  difference  whether  the 
levy  was  regular  or  not,  as,  by  the  subsequent  sale  of  the  pro- 
perty to  the  officer,  he  waived  the  right  to  recover  for  a  wrong- 
ful levy.  But  even  if  that  were  not  so,  the  instruction  asserts 
that  he  would  be  liable  even  if  the  execution  were  regular,  and 
he  failed  to  sell  the  property  at  auction.  If  the  execution  was 
regular,  we  perceive  nothing  which  rendered  the  levy  tortious, 
when  it  was  made,  nor  could  it  become  so  by  relation,  when 
he  failed  to  sell  by  the  consent  and  agreement  with  the  defend- 
23 
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ant  in  execution.  The  failure  to  sell  was  authorized  by  him, 
and  he  cannot  now  be  heard  to  insist  that  the  act  was  unlawful. 
Even  if  it  was  unwarranted,  still  it  could  not  constitute  a  tres- 
pass, and  the  plaintiff  below  relied  alone  for  a  recovery  in  that 
form  of  action.  This  instruction  was  wrong,  and  should  not 
have  been  given. 

The  judgment  of  the  court  below  must  be  reversed,  and  the 
cause  remanded. 

Judgment  reversed. 


Andrew   Edwards,  Appellant,  v.  John  Pyle,  Appellee. 

APPEAL  FROM  MADISON. 

A  plea  of  failure  of  consideration  to  an  action  on  a  promissory  note,  which  avers 
that  the  payee  of  the  note  was  to  plant  a  hedge,  which  should  become  a  complete 
protection  within  a  given  time,  and  that  it  was  out  of  the  power  of  the  payee  to 
perform  his  contract,  is  good. 

All  the  facts  of  this  case  are  stated  in  the  opinion  of  the 
court. 

The  decision  upon  the  demurrer  was  by  Snyder,  Judge,  at  the 
October  term,  1857,  of  the  Madison  Circuit  Court. 

J.  and  D.  Gillespie,  for  Appellant. 

F.  S.  Rutherford,  for  Appellee. 

Walker,  J.  The  only  question  presented  by  this  record  is, 
whether  the  defendant's  plea  of  a  failure  of  consideration,  pre- 
sented a  defense,  to  the  action.  The  note  sued  on  is  payable 
one  day  after  date,  and  bears  date-  on  the  15th  day  of  May, 
1856,.  payable  to  Joseph  Griffin,  and  it  was  assigned  by  him 
to  plaintiff,  on  the  16th  day  of  May,  1856,  the  day  after  its  ex- 
ecution. The  plea  alleges  that  Griffin,  the  payee  of  the  note, 
on  the  20th  day  of  December,  1855,  entered  into  an  obligation 
with  defendant,  to  set  for  him  960  rods  of  hedge,  of  osage 
orange  plants,  by  the  15th  clay  of  May,  1856,  and,  if  necessary, 
to  reset,  and  to  prune,  cultivate  and  complete,  a  perfect  hedge, 
in  from  three  to  five  years,  that  would  turn  all  kinds  of  stock, 
and  to  refund  all  money  that  should  be  paid  to  Griffin,  should 
he  fail  to  complete  a  perfect  hedge,  as  agreed.  That  defendant 
was  to  board  the  hands  employed  in  setting  the  hedge,  protect 
it  from  damage  by  stock,  and  prepare  the  ground  for  the  hedge. 
For  setting  the  hedge,  defendant  was  to  pay  plaintiff  sixty  cents 
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per  rod  ;  twenty  cents  at  the  time  of  setting,  and  five  cents  per 
rod  on  the  first  days  of  March,  annually,  for  two  years,  and  the 
balance  when  the  hedge  should  be  completed.  That  the  note 
was  given  for  the  payment  of  the  twenty  cents  per  rod,  agreed 
to  be  paid  at  the  setting  of  the  hedge.  That  the  plants  which 
were  set  by  plaintiff  were  winter-killed,  at  the  time  when  they  were 
set,  and  were  of  no  use  to  the  defendant ;  that  they  have  never 
grown ;  that  it  was  out  of  the  power  of  Griffin  to  complete  the 
hedge,  according  to  his  obligation.  That  the  injury  to  the  plants 
was  not  by  reason  of  any  fault  of  defendant,  and  alleges  that 
defendant  had  kept  his  part  of  the  agreement,  and  that  the 
consideration  of  the  note  has  wholly  failed.  To  this  plea  plain- 
tiff interposed  a  demurrer,  which  was  overruled  by  the  court, 
and  a  judgment  was  rendered  upon  the  demurrer  in  favor  of 
defendant,  to  reverse  which,  plaintiff  prosecutes  this  appeal. 

This  plea  avers  that  the  plants  which  were  used,  were  at  the 
time  winter-killed  and  worthless,  never  having  grown.  This  of 
itself  would  not  constitute  a  failure  of  consideration,  as  Griffin 
had  five  years  within  which  to  complete  his  contract,  and  a  per- 
fect hedge  sufficient  to  turn  all  kinds  of  stock,  was  what  he  had 
undertaken  to  furnish,  within  that  time.  If  he  could  still  before 
the  expiration  of  the  time,  perform  his  contract  as  he  had 
agreed,  there  would  not  be  a  failure  of  consideration.  But  the 
plea  avers  that  it  was  then  out  of  the  power  of  Griffin  to  com- 
plete the  hedge  according  to  his  obligation,  and  the  truth  of 
this  averment  is  admitted  by  the  demurrer.  This  is  a  question 
of  fact,  that  must  depend  upon  the  mode  of  cultivation,  the 
growth  of  the  plant,  and  a  variety  of  circumstances,  that  are 
susceptible  of  being  determined  by  evidence.  That  it  requires 
time  to  rear  a  hedge  of  this  or  any  other  plant,  is  apparent  to 
all,  but  whether  it  may  be  done  in  less  than  three  years,  so  as 
to  turn  all  kinds  of  stock,  can  only  be  determined  by  evidence, 
like  any  other  fact  of  which  the  court  cannot  judicially  know. 
There  was  but  little  over  three  years  of  the  time  within  which 
to  complete  the  contract,  when  this  plea  was  interposed,  and  it 
averred  that  there  was  not  then  sufficient  time  to  complete  the 
hedge,  according  to  the  agreement,  and  if  that  was  true,  there 
can  be  no  question  but  that  the  consideration  had  failed. 

It  was  the  hedge,  for  which  the  appellant  had  contracted,  and 
not  the  agreement  for  it.  He  had  the  right  to  insist  that  he 
should  receive  what  he  had  contracted  for,  within  the  time 
limited,  and  when  it  is  admitted  that  he  has  obtained  nothing, 
and  that  he  cannot  procure  the  hedge  within  the  time  limited, 
he  is  not  bound  to  proceed  with  his  part  of  the  agreement.  In 
the  case  of  Kinzie  v.  Trustees  of  Chicago,  2  Scam.  187,  it  was 
held  that  a  plea  that  the  consideration  for  which  the  note  was 
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given  was  a  lease,  which  was  void,  constituted  a  bar  to  a  re- 
covery. And  the  same  doctrine  is  held  in  the  case  of  Tyler  v. 
Young-,  2  Scam.  444,  where  the  plea  alleged  that  there  were 
outstanding  judgments  against  the  vendors,  which  were  liens 
upon  the  lands,  the  purchase  of  which  was  the  consideration  of 
the  note.  The  same  rule  is  laid  down  in  the  cases  of  Gregory 
v.  Scott,  4  Scam.  392,  Duncan  v.  Charles,  ib.  561,  and  Davis 
v.  Mc  Vickers,  11  111.  R.  329,  and  this  has  been  the  uniform  doc 
trine  of  this  court. 

There  is,  however,  another  class  of  decisions  which  hold, 
that  where  notes  are  given  for  the  purchase  money  of  land, 
payable  in  installments,  and  the  conveyance  is  to  be  made  on  the 
last  payment,  that  the  fact  that  vendor  has  no  title  prior  to  the 
time  he  is  bound  to  convey,  does  not  constitute  a  failure  of  con- 
sideration. This  class  of  cases  proceeds  upon  the  ground  that 
he  has  the  whole  period  of  time  for  which  he  has  stipulated, 
within  which  to  procure  and  convey  the  title,  and  that  for  aught 
that  appears,  he  may  be  able  to  comply  with  his  agreement. 
But  this  case  is  different  from  those,  inasmuch  as  here  it  stands 
admitted  that  the  payee  of  the  note  will  not  be  able  to  perform 
his  agreement  within  the  time. 

There  is  also  another  class  of  cases,  which  hold  that  where  a 
sale  is  made  and  a  covenant  of  warrantee  is  taken,  that  a  breach 
of  the  covenant  does  not  amount  to  a  failure  of  consideration, 
because  the  party  receiving  the  covenant  is  supposed  to  rely 
upon  his  covenant.  It  is  urged  that  this  case  falls  within,  and  is 
governed  by  the  same  principle.  In  this  case  no  such  covenant 
was  received.  It  is  true  that  a  memorandum  of  the  agreement 
is  alleged  to  have  been  made,  but  nothing  appears  from  which 
we  can  infer  that  the  appellant  relied  upon  that  agreement,  as 
a  warranty  and  as  the  consideration  of  the  note.  Had  the 
payee,  at  the  time  the  note  was  executed,  warranted  by  a  cove- 
nant that  the  plants  would  live,  and  the  hedge  would  become 
complete  within  a  given  time,  then  it  might  be  inferred  that 
the  covenant  and  not  the  hedge,  was  the  consideration  of  the 
note.     This  case  is  not  governed  by  that  principle. 

For  these  reasons  we  think  the  plea  presented  a  good  bar  to 
the  action,  and  that  the  court  below  did  not  err  in  overruling 
the  demurrer,  and  that  the  judgment  must  be  affirmed. 

Judgment  affirmed. 
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Owen  Tuller  etal,  Plaintiffs  in  Error,  v.  Rosannah  Talbot, 

Defendant  in  Error. 

ERROR  TO  CLARK. 

Common  carriers  of  persons  are  required  to  do  all  that  human  care,  vigilance  and 
foresight  reasonably  can,  under  the  circumstances,  in  view  of  the  character  and 
mode  of  conveyance  adopted,  to  prevent  accidents  to  passengers. 

Such  a  degree  of  vigilance  is  not  required,  as  would  be  inconsistent  with  the  mode 
of  conveyance  adopted,  or  as  would  render  its  use  impracticable.  Nor  is  the 
utmost  degree  of  care  which  the  human  mind  is  capable  of  inventing,  required  ; 
but  the  highest  degree  of  practicable  care  and  diligence  under  the  circumstances 
of  the  case  is  necessary. 

The  proprietors  of  a  stage  line  should  furnish  competent  and  careful  drivers  ;  and 
if  a  stranger  shall  be  substituted  by  them  or  their  agents  in  lieu  of  a  regular 
driver,  the  proprietors  are  accountable  for  his  neglect  or  incompetency. 

It  is  not  proper  to  allow  counsel  in  argument  to  the  jury,  to  read  reported  cases  of 
a  similar  character;  authorities  should  be  read  to  the  court,  and  the  jury  should 
be  governed  as  to  the  laws  of  the  case  by  instructions  from  the  court. 

This  was  an  action  commenced  by  Rosannah  Talbot,  against 
Owen  Tuller  and  others. 

The  declaration  states  that  defendants  were  owners  of  a  stage 
coach  for  conveying  passengers  from  Terre  Haute  to  Trenton, 
Illinois,  for  hire ;  that  plaintiff  on  the  10th  of  January,  1857, 
became  a  passenger,  to  be  safely  carried  in  said  coach  from 
Greenup  to  Terre  Haute,  for  which  she  paid  her  fare  ;  that  de- 
fendants received  her  as  a  passenger,  to  be  safely  carried  ;  that 
defendants  did  not  use  proper  care,  but  neglected  to  do  so ; 
that  while  on  the  way  the  coach  was,  by  the  negligence  and  care- 
lessness of  the  driver,  the  servant  of  the  defendants,  overturned, 
whereby  plaintiff's  collar  bone  was  broken,  and  she  was  other- 
wise bruised  and  injured,  and  became  sick,  sore,  and  lame,  and 
so  continued  until  the  commencement  of  the  suit,  whereby  she 
suffered  pain,  was  put  to  expense  in  the  sum  of  two  hundred 
dollars  in  endeavoring  to  be  cured,  and  was  prevented  from 
prosecuting  her  journey,  and  was  put  to  two  hundred  dollars 
expense  in  her  support.     Damages,  five  thousand  dollars. 

Plea,  not  guilty. 

Trial  by  jury  ;  verdict,  $1,050. 

Motion  for  a  new  trial.  Because,  1st,  verdict  was  contrary 
to  law  and  evidence  ;  2nd,  error  in  instructing  the  jury  as  prayed 
by  plaintiff;  3rd,  error  in  refusing  defendants'  instructions  ;  4th, 
error  in  mode  of  argument  permitted  ;  5th,  damages  excessive. 

New  trial  refused,  and  judgment  for  plaintiff  below,  Harlan, 
Judge,  presiding. 

Bill  of  exceptions  shows  that  plaintiff  took  passage  in  de- 
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fendants'  stage  at  Greenup,  for  Terre  Haute  ;  paid  her  fare  and 
that  of  her  two  sons. 

The  facts  of  this  case  show  that  plaintiff  below  was  a  pas- 
senger, with  others,  in  a  stage  coach  ;  on  arriving  at  a  station, 
the  regular  driver  was  so  unwell  that  it  was  deemed  expedient 
to  place  the  team  under  the  management  of  one  of  the  passen- 
gers, who  represented  himself  as  competent  to  drive,  having 
had  experience  as  a  stage  driver  elsewhere.  There  had  been  a 
fall  of  snow,  which  obscured  the  inequalities  and  difficulties  in 
the  roadway. 

The  person  driving  did  not  take  the  accustomed  track,  and 
the  coach  was  upset,  greatly  injuring  the  plaintiff  below.  There 
was  proof  showing  that  the  person  substituted  for  the  regular 
driver,  was  placed  in  charge  of  the  team  by  the  regular  driver, 
and  the  keeper  of  the  station,  who  was  accustomed  to  receive 
passenger  fares,  and  who  also  kept  the  stage  horses. 

Exception  was  taken  to  the  manner  of  argument  permitted 
to  plaintiff's  counsel  in  summing  up,  in  referring  to  the  facts 
of  reported  cases,  and  claiming  a  verdict  equal  to  that  rendered 
in  such  cases. 

Instructions  prayed  by  the  plaintiff,  and  given  : 

1.  That  in  order  to  entitle  her  to  recover  in  this  case,  it  is 
only  necessary  for  her  to  prove  that  she  took  passage  in  the 
stage  of  the  defendants  at  Greenup,  for  Terre  Haute  ;  that  it 
was  upset,  and  that  she  thereby  sustained  some  damage.  The 
burthen  of  proof  is  then  cast  on  the  defendants,  to  show  in  miti- 
gation of  damages,  or  in  bar  of  the  action,  that  the  driver  was 
a  person  of  competent  skill,  of  good  habits,  and  in  every  respect 
qualified  for  his  business,  and  that  he  acted  on  the  occasion  in 
question  with  reasonable  skill,  and  with  the  utmost  prudence 
and  caution. 

2.  It  is  the  duty  of  common  carriers  to  do  all  that  human 
care,  vigilance,  and  foresight  can  do  under  the  circumstances, 
and  in  view  of  the  character  of  the  mode  of  conveyance 
adopted,  reasonably,  to  guard  against  accidents  and  conse- 
quential injuries,  and  if  they  neglected  so  to  do,  they  are  to  be 
held  strictly  responsible  for  all  consequences  which  flow  from 
such  neglect. 

3.  It  was  the  duty  of  the  defendants  to  furnish  in  addition  to 
a  suitable  and  sufficient  conveyance,  a  fully  competent,  careful, 
and  trustworthy  driver,  and  if  they  neglected  to  do  so,  and  by 
reason  thereof  any  injury  resulted  to  the  plaintiff,  the  jury  must 
find  for  the  plaintiff. 

4.  If  Ward  drove  the  stage  at  the  solicitation  of  the  driver, 
who  was  sick,  as  a  matter  of  accommodation  to  him,  at  the  time 
the  accident  occurred,  still  if  such  accident  was  the  result  of 
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carelessness  or  a  want  of  skill  or  due  caution  on  the  part  of 
Ward,  then  the  jury  must  find  for  the  plaintiff. 

5.  In  assessing  damages  it  will  be  proper  for  the  jury  to 
take  into  consideration  the  expense  borne  by  the  plaintiff' ;  the 
distance  she  was  from  her  home  and  friends ;  the  amount  of 
suffering  she  has  endured ;  the  length  of  time  she  was  confined 
to  her  bed  ;  the  amount  of  permanent  injury  she  has  sustained, 
and  the  nature  and  character  of  such  injury,  and  to  assess  there- 
for such  a  sum  as  in  their  judgment,  so  far  as  money  can,  will 
compensate  therefor. 

6.  If  Ward,  while  driving  the  defendant's  hack,  in  obedience 
to  the  request  of  the  regular  driver  thereof,  through  carelessness 
or  a  want  of  skill  deviated  from  the  accustomed  road  when  there 
was  no  obstruction  therein,  and  in  consequence  thereof  upset 
the  hack,  and  injured  the  plaintiff,  then  the  defendants  are  liable, 
and  the  jury  should  find  for  the  plaintiff. 

7.  It  was  the  duty  of  the  defendants,  if  proven  to  be  the 
stage  coach  proprietors,  and  carrying  passengers,  to  provide 
competent  and  skillful  drivers,  who  are  well  acquainted  with  the 
road,  and  if  one  is  unable  to  drive,  from  sickness  or  other  cause, 
to  provide  another  who  is  not  disabled,  but  is  capable  of  dis- 
charging his  duty  in  a  competent  and  skillful  manner,  and  any 
failure  to  do  so,  by  which  damages  are  occasioned  to  the  plain- 
tiff, the  defendants  are  responsible  for. 

8.  The  upsetting  of  the  stage  coach  in  this  case  (if  proven 
to  the  satisfaction  of  the  jury)  is  prima  facie  evidence  of  negli- 
gence, and  the  plaintiff  need  prove  nothing  more  ;  but  it  devolves 
on  the  defendant  to  prove  that  his  driver  acted  with  the  utmost 
skill,  prudence  and  caution,  and  that  the  injury  sued  for  was 
occasioned  without  the  least  negligence  or  want  of  skill  or  pru- 
dence, on  the  part  of  the  driver ;  and  if  the  defendants  fail  to 
satisfy  the  jury  that  their  driver  exercised  the  utmost  degree  of 
care  and  skill  and  prudence,  by  reason  of  which  failure  the  in- 
jury was  occasioned,  the  defendants  are  liable. 

The  defendants  excepted  to  the  giving  of  each  of  the  fore- 
going instructions,  and  prayed  the  following : 

1.  That  if  the  jury  believe,  from  the  evidence,  that  the 
regular  driver  of  the  defendants,  while  driving  the  stage  of  the 
defendants,  carrying  the  plaintiff,  on  the  way,  and  at  the  stop- 
ping place  at  the  village  of  Martinsville,  became  and  was  sick 
and  unable  to  proceed  on  the  journey  in  charge  of  the  stage,  in 
safety,  and  if  he  then  abandoned  the  charge  and  control  of  the 
stage  to  a  stranger  and  fellow  passenger  of  the  plaintiff,  and  if  she, 
with  a  full  knowledge  of  all  these  facts,  left  the  said  stopping  place 
and  went  on  the  journey  under  the  control  of  the  said  fellow 
passenger,  and  if,  during  the  time  the  stage  was  so  being  driven 
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and  controlled  by  said  fellow  passenger,  the  injury  complained 
of  happened  to  the  plaintiff,  she  cannot  recover,  in  this  action, 
for  said  injury. 

2.  If  the  evidence  in  this  case  shows  to  the  satisfaction  of 
the  jury  that  the  stage  of  the  defendant  was  not  under  the  con- 
trol of  the  defendants,  or  any  driver  of  theirs  at  the  time  of 
the  alleged  injury  to  the  plaintiff,  but  was  at  the  time  in  the  ex- 
clusive control  of  a  fellow  passenger  of  the  plaintiff,  she  cannot 
recover,  in  this  action,  against  the  defendants  for  such  alleged 
injury,  caused  by  the  overturning  of  the  stage  in  the  hands  of  a 
stranger. 

3.  If  the  jury  believe,  from  the  evidence,  that  the  defend- 
ants' driver  became  sick  and  unable  to  proceed  with  the  stage, 
and  that  the  plaintiff,  being  aware  of  that  fact,  consented  and 
desired  that  a  fellow  passenger  should  drive,  which  he  did,  and 
if,  during  such  driving  by  him,  the  stage  was  overturned  and 
the  plaintiff  injured,  she  cannot  recover  for  such  injury  in  this 
action. 

4.  If  the  jury  believe,  from  the  evidence,  that,  at  a  way- 
station,  the  defendants'  driver  became  and  was  sick,  and  unable 
to  proceed  with  the  stage  with  safety,  which  the  plaintiff  knew, 
and  so  treated  and  regarded  him,  and  if  thereupon  a  fellow 
passenger  took  charge  of  the  stage,  and  proceeded  on  the  jour- 
ney with  plaintiff's  consent,  and  at  her  request,  and  if,  while 
the  stage  was  so  under  his  charge  and  conduct,  it  was  over- 
turned, and  the  plaintiff  thereby  injured,  she  cannot  recover  for 
such  injury  in  this  action. 

5.  That,  though  the  law  required  of  the  defendants  to  ex- 
ercise the  "  utmost  care "  in  the  transportation  of  the  plaintiff, 
yet  they  were  not  bound  to  exercise  the  utmost  possible  care,  nor 
did  they  insure  to  carry  the  plaintiff  safely  at  all  events.  If 
the  stage,  in  which  the  plaintiff  was  being  carried,  was  over- 
turned without  the  fault  or  want  of  skill,  in  any  respect,  of  the 
driver,  and  only  in  consequence  of  the  recent  fall  of  snow  filling 
the  ditch  by  the  side  of  the  road,  so  that  it  could  not  be  seen 
by  the  driver,  and  if  the  driver  was  using  all  due  caution  to 
avoid  the  ditch,  and  yet,  by  accident,  and  solely  owing  to  the 
snow,  the  stage  fell  into  it,  the  defendants  have  shown  such  care 
as  will  exonerate  them  from  liability. 

6.  The  court  instruct  the  jury  that,  what  any  other  jury  may 
have  done  in  any  case,  forms  no  criterion  for  the  jury  in  this 
case,  and  any  statement  of  counsel,  in  argument,  of  the  sup- 
posed facts,  before  the  juries,  in  the  case  of  McKinney  v.  Neill, 
and  Peck  v.  Neill,  alleged  to  have  been  tried  before  Mr.  Justice 
McLean,  and  the  verdict  of  the  juries  in  those  cases,  are  to  be 
wholly  rejected  by  the  jury  in  this  case.     This  cause  is  to  be 
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tried  by  the  jury  upon  its  own  merits,  and  not  by  the  actions  and 
verdicts  of  other  juries,  either  as  to  damages  or  any  thing  else. 

The  court  refused  to  give  each  of  the  instructions  prayed  by 
defendants,  and  they  excepted. 

The  court  gave  to  the  jury  so  much  of  the  6th  instruction 
prayed  by  the  defendants,  as  follows :  "  The  court  instructs  the 
jury  that,  what  any  other  jury  may  have  done  in  any  case,  forms 
no  criterion  for  the  jury  in  this  case." 

Assignment  of  Errors :  Error  in  giving  the  eight  instructions 
as  prayed  by  the  defendant  in  error  below  ;  Error  in  refusing  the 
six  instructions  prayed  by  the  plaintiffs  in  error,  and  refused  by 
the  court  below  ;  Error  in  permitting  the  mode  of  argument 
by  the  counsel  of  the  defendant  in  error,  in  the  Circuit  Court,  as 
set  forth  in  the  bill  of  exceptions  ;  Error  in  refusing  the  motion 
of  the  plaintiffs  in  error,  for  a  new  trial,  and  in  rendering  judg- 
ment on  the  verdict  in  the  Circuit  Court. 

S.  B.  Gookins,  for  Plaintiffs  in  Error. 

C.  H.  Constable,  and  0.  B.  Ficklin,  for  Defendant  in  Error. 

"Walker,  J.  It  is  urged  that  the  court  erred  in  giving  the  sec- 
ond instruction  asked  by  plaintiff  below.  It  assumes,  as  a  legal 
principle,  that  common  carriers  of  persons  are  required  to  do  all 
that  human  care,  vigilance  and  foresight  reasonably  can  under  the 
circumstances,  and  in  view  of  the  character  and  mode  of  con- 
veyance adopted,  to  guard  against  accidents  and  consequential 
injury,  and  if  they  neglect  to  use  such  precaution,  they  are  to 
be  held  strictly  responsible  for  all  the  consequences  which  grow 
out  of  such  neglect.  It  is .  insisted  that  this  rule  is  laid  down 
too  broad,  when  it  requires  all  the  care,  vigilance  and  foresight 
of  which  the  human  mind  is  capable.  This  is  doubtless  true, 
but  in  this  case  the  rule  was  not  so  stated.  The  instruction 
only  requires  this  degree  of  care  in  reference  to,  and  in  view  of 
the  circumstances,  and  of  the  mode  adopted,  so  as  to  guard 
against  accident.  While  courts,  in  announcing  the  rule  govern- 
ing common  carriers  of  persons,  have  said  that  they  must  be  held 
to  the  utmost  degree  of  care,  vigilance  and  precaution,  it  must  be 
understood  that  the  rule  does  not  require  such  a  degree  of  vigi- 
lance as  will  be  wholly  inconsistent  with  the  mode  of  conveyance 
adopted,  and  render  its  use  impracticable.  Nor  does  it  require 
the  utmost  degree  of  care  which  the  human  mind  is  capable 
of  inventing.  Such  a  rule  would  involve  the  expenditure  of 
money  and  the  employment  of  hands,  etc.,  in  repairing  the  public 
highway  over  which  the  carrier  has  necessarily  to  pass,  so  as  to 
render  it  perfectly  safe ;  and  would  prevent  all  persons  of  ordi 
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nary  prudence  from  engaging  in  that  character  of  business.  But 
the  rule  does  require  that  the  highest  degree  of  practicable 
care  and  diligence  shall  be  adopted,  that  is  consistent  with  the 
mode  of  transportation  used.  To  require  anything  less,  would 
be  to  leave  the  lives  of  persons  in  the  hands  of  the  reckless, 
and  unprotected  against  the  negligent  and  incautious.  This 
instruction  announces  this  rule  and  nothing  more,  and  was 
therefore  properly  given. 

It  is  likewise  insisted,  as  Ward,  who  was  also  a  passenger, 
was,  at  the  time  the  accident  occurred,  acting  as  the  driver, 
that  the  proprietors  are  therefore  not  responsible  for  the  injury 
sustained  by  defendant  in  error.  It  was  the  duty  of  the  propri- 
etors of  the  stage  line  to  furnish  competent  and  careful  drivers, 
and  any  neglect  of  that  duty  must  render  them  liable  for  inju- 
ries sustained  by  passengers  by  reason  of  its  omission.  "When 
Ward  was  permitted  to  drive  the  coach,  to  relieve  the  regularly 
employed  driver  that  had  been  put  in  charge  of  the  coach,  he 
for  the  time  being  became  their  driver,  and  whether  he  under- 
took to  drive  at  the  request  of  the  proprietors,  their  agents,  or 
of  the  regular  driver  on  the  line,  can  make  no  difference.  The 
driver  was  unwell  when  he  left  his  station,  and  should  have 
been  relieved  by  the  substitution  of  another  competent  driver, 
able  to  perform  the  duty.  The  proprietors,  by  themselves  or 
their  agents,  have  control  of  the  horses  and  coaches,  and  when 
any  one  else  is  permitted  to  assume  their  control,  such  person  is, 
for  all  purposes  of  a  driver,  their  agent,  and  if  incompetent, 
unskillful  or  careless,  and  injury  results,  the  proprietors  are  lia- 
ble for  the  damages  to  the  same  extent  as  if  he  were  their  reg- 
ularly employed  driver.  They  must  also  furnish  drivers  who 
are  familiar  with  the  road  over  which  they  have  to  pass,  so  that 
they  may  avoid  the  dangers  incident  to  its  travel.  In  this  case 
it  is  apparent  that  if  Ward  had  known  the  road,  the  accident 
would  not  have  occurred.  The  evidence  shows,  that  instead  of 
passing  upon  the  centre  of  the  road  at  the  place  where  the  ac- 
cident occurred,  that  the  drivers  on  this  line  had  been  in  the 
habit  of  traveling  along  and  in  the  ditch  at  the  side  of  the  road. 
The  horses  being  accustomed  to  that  road,  were  constantly 
making  efforts  to  get  into  it,  while  Ward  was  endeavoring  to 
keep  them  in  the  centre  of  the  road.  It  was  this  effort  of  the 
horses  to  get  into  the  side  track  which  carried  the  wheels  of  the 
coach  over  the  bank  of  the  ditch,  and  overturned  it,  which 
occasioned  the  injury  of  defendant  in  error.  Had  Ward  been 
even  as  well  acquainted  with  the  road  as  were  the  horses,  the 
accident  would  not  have  happened.  This  was  one  of  the  perils 
of  the  road  that  could  not  have  occurred  with  a  driver  familiar 
to  it,  exercising  ordinary  prudence  and  care.     And  the  plaintiffs 
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in  error  having  failed  to  furnish  such  a  driver,  must  he  held 
liable  to  make  compensation  for  damages  resulting  from  that 
neglect  of  duty. 

It  was  again  insisted  that  the  court  erred  in  permitting  coun- 
sel, in  arguing  the  case  before  the  jury,  to  refer  to  adjudged 
cases  of  a  similar  character.  The  correct  practice  in  civil  cases 
is  never  to  permit  counsel  to  read  authorities  to  the  jury.  It  is 
the  duty  of  the  court,  when  asked,  to  instruct  the  jury  as  to 
what  the  law  is,  as  applicable  to  the  case,  and  it  is  their  duty  to 
receive  it  as  given,  and  apply  it  to  the  facts  of  the  case,  as  they 
may  find  them.  Such  a  practice  would  be  to  appeal  to  the  jury 
to  determine  what  the  law  is,  which  is  beyond  their  province, 
and  would  be  calculated  to  render  the  administration  of  justice 
uncertain,  and  should  therefore  not  be  permitted.  But  in  this 
case  it  does  not  appear  that  counsel  read  law  to  the  jury,  or 
read  from  adjudged  cases.  Reference  was  only  made  to  them 
for  illustration,  and  the  court,  to  prevent  its  having  any  im- 
proper influence  upon  the  minds  of  the  jurors,  very  properly 
instructed  them  that  they  should  disregard  these  cases  in  forming 
their  verdict. 

The  record  presents  no  error  requiring  the  reversal  of  the 
judgment  of  the  Circuit  Court,  and  it  is  therefore  affirmed. 

Judgment  affirmed. 


Thomas  Worthington,  Appellant,  v.  The  County  of  Pike, 

Appellee. 

APPEAL  FROM  PIKE. 

No  appeal  lies  to  the  Circuit  Court  from  the  decision  of  the  board  of  supervisors, 
in  reference  to  property  claimed  to  be  exempt  from  taxation. 

This  was  an  appeal  from  the  decision  of  the  board  of  super- 
visors of  Pike  county,  who  had  held  certain  property  to  be 
subject  to  taxation,  to  reverse  that  decision. 

The  appeal  was  dismissed.     Bailey,  Judge,  presiding. 

T.  Worthington,  for  Appellant. 

M.  Hay,  for  Appellee. 

Caton,  C.  J.  This  case  is  brought  here  to  reverse  the  judg- 
ment of  the  Circuit  Court  of  Pike  county,  dismissing  an  appeal 


364  SPRINGFIELD, 


Duncan  et  al.  v.  Duncan. 


which  had  been  taken  from  the  determination  by  the  board 
of  supervisors  of  that  county,  of  the  application  of  the 
present  appellant,  for  an  abatement  of  his  assessment.  The 
board  of  supervisors  refused  to  abate  the  assessment,  and  we 
agree  with  the  Circuit  Court,  that  no  appeal  lies  from  such  a 
determination  of  the  board  of  supervisors  to  the  Circuit  Court. 
The  application  for  the  abatement  was  made  under  the  33rd 
section  of  the  revenue  law,  and  that  section,  by  a  very  strong 
implication,  makes  the  determination  of  the  board  of  supervisors 
conclusive,  so  far  as  an  appeal  is  concerned,  where  the  board 
refuses  to  make  the  abatement,  by  determining  that  the  property 
alleged  to  be  exempt,  is  liable  to  taxation.  The  act  says,  in 
case  the  board  shall  determine  that  the  property  is  not  subject 
to  taxation,  such  decision  shall  not  be  conclusive  unless  approved 
by  the  auditor,  and  if  he  does  not  approve  it,  he  should  bring 
the  matter  directly  before  this  court  for  review.  This  fairly 
precludes  the  idea  of  an  appeal  to  the  Circuit  Court  from  the 
decision  of  the  board  of  supervisors,  whichever  way  that  decision 
might  be. 

We  by  no  means  wish  to  be  understood  that  the  law  affords 
no  remedy  for  the  decision  of  the  board  of  supervisors,  holding 
property  liable  to  taxation,  which  by  law  is  exempt,  as  a  church 
or  cemetery,  or  the  State  library  in  the  hands  of  the  librarian, 
but  it  is  very  clear  that  the  remedy  is  not  by  appeal  to  the  Circuit 
Court. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 


Gaven  B.  Duncan  et  al,  Plaintiffs  in  Error,  v.  William  H. 
Duncan,  Defendant  in  Error. 

ERROR  TO   ADAMS. 

When  a  codicil  to  a  will  is  written  on  the  same  paper  as  the  will,  or  unmistakably 
refers  to  it,  proof  of  the  codicil  is  sufficient  to  establish  such  portions  of  the  will 
as  are  not  thereby  revoked. 

Parties  in  interest  may  contest  the  validity  of  a  will  before  the  probate  court,  as 
well  as  by  bill  in  chancery,  and  should  be  allowed  to  examine  the  attesting 
witnesses. 

This  case  was  tried  before  Sibley,  Judge. 
Browning  &  Bushnell,  for  Plaintiffs  in  Error. 
Wheat  &  Grover,  for  Defendant  in  Error. 
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Walker,  J.  The  question  which  we  propose  first  to  con- 
sider, is,  whether  the  proof  of  a  codicil  written  upon  the  same 
paper,  and  referring  to  the  will,  when  proved,  is  a  sufficient 
authentication,  to  give  effect  to  such  portions  of  a  will  as  are 
not  revoked  by  the  codicil.  In  the  case  of  Haven  v.  Foster,  14 
Pick.  534,  it  is  held  that  the  proof  of  such  a  codicil  establishes 
the  will,  and  the  court  say  that  "  Whatever  may  have  been  the 
difference  of  opinion  amongst  eminent  judges,  in  regard  to  the 
correctness  of  the  rule  in  question,  we  consider  it  well  settled 
upon  satisfactory  authorities,  commencing  with  the  case  of 
Acherly  v.  Vernon,  and  recognized  and  confirmed  by  a  series 
of  modern  decisions,  both  in  England  and  this  country.  With- 
out going  into  a  detailed  statement  of  the  cases,  we  shall  briefly 
refer  to  some  of  the  leading  ones  on  the  subject.  Aclterly  v. 
Vernon,  Comyn's  R.  381 ;  S.  C.  10  Mod.  518 ;  Potter  v.  Potter, 

1  Yes.  Sr.  438 ;  Barnes  v.  Crane,  1  Ves.  Jr.  486 ;  Pig-got  v. 
Waller,  7  Yes.  98  ;  Roivleyv.  Eyton,  2  Merivale,  117  ;  Goodtitle 
v.  Meridith,  2  Maul.  &  Sel.  5  ;  Guest  v.  Willasey,  2  Bing.  429  ; 
Moores  v.  Wliite,  6  J.  Ch.  R.  375  ;  Brumell  v.  Deivolf,  3 
Mason,  486  ;  Miles  v.  Raydon,  3  Pick.  216 ;  Bowers  v.  Bowers, 

2  Bos.  &  Pull.  500.  We  think  the  rule  settled  by  the  authori- 
ties to  be  this,  that  prima  facie,  the  execution  of  a  codicil  to  a 
will  of  lands,  so  executed  itself  as  to  be  capable,  within  the 
statute,  of  passing  lands,  is  a  republication  of  the  original  will ; 
and  this  is  more  especially  and  unequivocally  the  case,  when 
the  codicil  contains  words  declaring  and  confirming  the  original 
will  to  be  in  force,  either  in  whole  or  in  part,  so  far  as  it  is  not 
altered  or  revoked ;  that  the  effect  of  such  republication  is,  to 
make  the  will  operate  in  the  same  manner,  as  if  executed  at 
the  time  of  such  republication,  unless  a  special  intent  is  mani- 
fest in  the  codicil  to  restrain  such  operation,  and  give  it  less 
effect." 

In  the  case  of  Moores  v.  White,  6  J.  Ch.  R.  360,  the  court 
say,  "  The  codicil  was  indorsed  and  written  on  the  back  of  the 
original  will,  and  I  see  no  reason  why  the  codicil,  executed 
with  all  the  solemnities  required  by  the  statute,  was  not  a  re- 
publication of  the  will,  so  as  to  give  effect  to  the  devise  to  the 
parties  to  this  suit,  equally,  as  if  they  had  been  expressly  men- 
tioned in  the  codicil."  In  the  case  of  Murry  v.  Oliver,  6  Ire- 
dell's Eq.  R.  55,  the  court  say,  Whatever  doubts  may  have 
existed,  it  is  unquestionably  settled,  that  adding  a  codicil  brings 
the  will  to  it,  and  makes  it  a  will  from  the  time  of  executing 
the  codicil.  Lovelace  on  Wills,  lays  down  the  same  doctrine  as 
is  announced  by  these  decisions.  And  Jarman,  in  his  treatise 
on  Wills,  lays  down  the  same  rule  as  the  settled  law.  While  the 
rule  is  most  clearly  settled  that  when  the  codicil  is  written  on 
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the  same  paper,  or  on  separate  papers,  and  the  codicil  clearly 
and  unmistakably  refers  to  the  will  so  as  to  preclude  all  doubt 
of  its  identity,  the  proof  of  the  codicil  establishes  the  will  with- 
out further  proof.  But  when  they  are  written  on  separate 
papers,  and  the  reference  to  the  will  is  left  in  doubt  or  uncer- 
tainty, or  when  no  sufficient  reference  to  identify  the  will  is 
made,  a  different  rule  would  doubtless  prevail.  When  the  codi- 
cil is  written  on  the  same  paper  or  clearly  refers  to  and  identi- 
fies the  will,  no  reason  is  perceived  why  the  proof  of  the  codicil 
should  not  establish  the  will.  When  that  has  been  done,  the 
requirements  of  the  statute  and  its  object  has  been  fully  accom- 
plished ;  all  fraud  is  prevented  as  effectually  as  if  the  will  itself 
was  proved  by  subscribing  witnesses. 

This  codicil  refers  to,  and  makes  the  will  a  part  of  itself. 
The  preceding  will  being  on  the  same  piece  of  paper,  the  proof 
of  the  due  execution  of  the  codicil  necessarily  gives  effect  to  the 
whole  paper  consisting  of  the  two  parts,  -constituting  together 
one  will.  The  republication  of  this  will,  by  the  execution  and 
attestation  of  the  codicil,  comes  within  all  of  the  authorities 
above  referred  to,  and  we  can  have  no  hesitation  in  saying,  that 
until  the  evidence  of  the  subscribing  witnesses  to  the  codicil  was 
rebutted,  the  proof  of  the  will  and  codicil  was  amply  sufficient. 

But  it  is  urged,  and  we  think  not  without  reason,  that  the  plain- 
tiffs in  error  should  have  been  permitted  to  rebut  the  evidence  of 
its  execution  by  other  proofs.  The  statute  of  wills,  we  think, 
does  not  prevent  those  having  an  interest  in  the  estate,  to  be 
affected  by  the  will,  from  contesting  its  validity  and  due  execution 
in  the  probate  court.  The  35th  section  of  the  act  provides,  that 
during  any  contest,  in  relation  to  the  probate  of  any  will,  testa- 
ment or  codicil,  before  the  same  shall  be  recorded,  or  until  a 
will  which  may  have  once  existed,  but  has  been  cancelled  or 
destroyed,  shall  be  established,  and  the  substance  of  the  same 
committed  to  record,  the  court  of  probate  may  appoint  an 
administrator  to  collect  and  preserve  the  estate  until  probate  of 
the  will  is  made.  The  second  section  provides  for  the  mode  in 
which  the  will,  testament  or  codicil  shall  be  proven  by  the 
attesting  witnesses,  and  when  so  proven,  that  the  instrument 
shall  be  admitted  to  record  by  the  probate  court,  unless  fraud, 
compulsion,  or  other  improper  conduct  in  its  execution  is  shown, 
which,  in  the  opinion  of  the  probate  court,  is  sufficient  to  invali- 
date the  instrument.  It  is  true  that  the '  sixth  section  provides, 
that  any  party  in  interest,  may  at  any  time,  within  five  years 
after  the  will  is  admitted  to  record,  file  a  bill  in  chancery  and 
contest  the  validity  of  the  same,  in  the  manner  there  prescribed. 

From  these  several  provisions,  when  considered  together,  it  is 
apparent  that  the  legislature  designed  to  permit  parties  in  inter- 
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est,  to  contest  the  validity  of  the  will,  testament  or  codicil  as 
well  in  the  probate  court  as  by  a  bill  in  chancery.  It  could 
not  have  been  the  intention  to  confine  it  to  the  latter  mode,  or 
the  provisions  of  the  second  and  thirty-fifth  sections  would  not 
have  been  adopted,  but  the  design  must  have  been  to  authorize 
both  modes.  The  plaintiffs  in  error,  then,  had  the  right  to 
introduce  evidence  to  invalidate  the  will  in  this  case,  and  in 
doing  so,  we  can  perceive  no  reason  why  they  might  not  exam- 
ine the  witnesses  who  had  attested  the  will,  as  well  as  others. 

For  these  reasons,  the  judgment  of  the  court  below  is  reversed 
and  the  case  remanded. 

Judgment  reversed. 


Henry  W.  Smith  et  al,  Plaintiffs  in  Error,  v.  Thomas  S. 
Whitaker  et  al,  Defendants  in  Error. 

ERROR  TO  ADAMS. 

The  defense  of  usury  must  be  pleaded  specially,  otherwise  it  will  be  held  to  be 
waived. 

A  contract  made  in  another  State,  or  in  a  foreign  country,  will  be  presumed  to  be 
made  in  accordance  with  the  laws  of  the  place  of  its  execution,  and  a  violation 
of  those  laws,  if  relied  on  as  a  defense,  must  be  pleaded  and  proved. 

Where  the  parties  to  a  contract,  themselves,  by  the  terms  thereof,  fix  or  agree  upon 
a  penalty  for  its  violation,  such  penalty  becomes  liquidated  damages,  and  is  an 
incident  to,  and  follows  the  principal,  in  the  same  manner  as  does  interest,  and 
may  be  assessed  by  the  jury. 

This  case  was  tried  before  Sibley,  Judge.  The  facts  are 
stated  in  the  opinion. 

Browning  &  Bushnell,  for  Plaintiffs  in  Error. 

A.  Wheat,  for  Defendants  in  Error. 

Walker,  J.  This  action  was  assumpsit,  in  the  Adams  Cir- 
cuit Court.  The  declaration  avers,  that  the  defendants  below, 
by  their  firm  name,  on  the  14th  day  of  November,  1856,  at  St. 
Paul,  in  the  territory  of  Minnesota,  executed  the  note  sued 
upon,  payable  to  Charles  Scott,  or  order,  for  six  hundred  dol- 
lars, at  fifteen  days  from  date,  with  interest  at  the  rate  of  five  per 
cent,  a  month  after  maturity  until  its  payment.  That  the  payee, 
on  the  day  of  its  execution,  duly  assigned  it  to  the  plaintiffs 
below.  The  declaration  further  avers  that,  at  the  time  the  note 
was  made,  any  rate  of  interest  which  might  be  agreed  upon  by 
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the  parties,  was  authorized  by  the  laws  of  Minnesota  Territory. 
The  declaration  likewise  contained  the  common  counts. 

To  this  declaration,  the  general  issue  was  filed,  which  was 
traversed.  Other  pleas  were  also  filed,  but  it  is  conceded  that 
no  cuestion  arises  upon  them.  Upon  the  trial,  the  plaintiffs 
below  read  the  note  and  assignment  in  evidence,  and  the  jury 
found  a  verdict  in  favor  of  the  plaintiff,  for  the  sum  of  $1,455. 
Thereupon  the  defendants  moved  the  court  for  a  new  trial,  which 
motion  was  overruled,  and  judgment  rendered  upon  the  verdict, 
to  reverse  which,  this  writ  of  error  is  prosecuted. 

It  is  urged  that  the  jury,  in  assessing  the  damages,  were  not 
authorized,  under  the  general  issue,  to  allow  more  than  the  rate 
of  interest  prescribed  by  our  statute.  This  court  has  held, 
under  the  4th  section  of  the  Interest  act,  R.  S.  295,  that  the 
defense  of  usury  must  be  pleaded  and  insisted  upon  to  authorize 
the  court  to  regard  the  defense.  Hancock  v.  Hodgson,  3  Scam. 
333.  And  in  a  suit  originating  before  a  justice  of  the  peace, 
that  the  statute  against  usury  must  have  been  relied  upon  to 
authorize  the  court  to  regard  and  act  upon  this  defense.  Marry 
v.  Crocker,  1  Scam.  212.  The  defense  of  usury  is  given  alone 
by  statute,  and  that  section  requires  it  to  be  made  by  plea. 
It  is,  therefore,  only  by  plea  that  this  defense,  in  actions 
originating  in  the  Circuit  Court,  can  be  made  available. 

The  second  section  of  the  act  of  January  30th,  1849,  (Sess. 
Laws,  98,)  has  repealed  the  law  giving  the  penalty,  where  a 
greater  rate  of  interest  is  reserved  on  contracts  not  for  money 
loaned,  than  is  allowed  by  law,  and  only  leaves  the  penalty  in 
force  for  contracting  for  a  greater  rate  of  interest  than  the  law 
authorizes  for  money  loaned.  This  statute  requires  the  defense 
of  usury  to  be  set  up  by  plea  as  the  act  did,  to  which  it  was  an 
amendment.  Under  either  of  these  statutes,  to  have  rendered 
this  defense  available,  it  should  have  been  set  up  by  plea,  as 
the  suit  originated  in  the  Circuit  Court. 

There  is  nothing  in  this  record  from  which  it  appears 
whether  this  note  was  executed  within,  or  out  of  this  State,  but 
it  was  argued  as  if  it  had  been  given  in  Minnesota,  and  this  the 
declaration  avers.  If  that  was  true,  it  must  appear  to  the 
court  by  plea,  supported  by  evidence  that  it  was  made  there, 
and  that  by  the  laws  of  the  place  of  the  contract,  such  a  rate  of 
interest  was  prohibited.  But  even  if  it  had  appeared  upon  its 
face,  or  had  been  shown  by  evidence,  that  it  was  made  in 
another  State  or  country,  in  the  absence  of  proof  to  the  con- 
trary, we  must  presume  that  there  were  laws  in  that  country,  regu- 
lating trade,  commerce,  and  the  buying  and  selling  of  property, 
and  that  a  sale  may  be  made  upon  credit,  and  notes  given  by 
purchasers,  and  that  they  were  sanctioned  by  the  local  law. 
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And  when  suit  is  instituted,  on  such  an  instrument  made  in  a 
foreign  country,  or  in  a  sister  State,  or  in  a  territory  of  this 
government,  if  not  repugnant  to  our  laws,  our  courts  will  pre- 
sume that  the  contract  was  made  in  conformity  to  the  laws  of 
the  place  of  its  execution,  and  will  hold,  in  the  absence  of  such 
a  plea  and  proof,  that  the  defendant  admits  the  legality  of  the 
contract.  The  provision  of  a  foreign  law  is  a  fact,  which  must 
be  pleaded,  and  when  pleaded,  must  be  proved,  as  any  other 
fact.  The  plaintiffs  in  error,  in  this  case,  have  done  neither,  and 
whether  the  note  was  in  violation  of  the  laws  of  Minnesota  does 
not  appear,  nor  does  it  appear  that  the  note  in  question  was 
executed  in  that  State.  But  if  these  facts  do  exist,  the  plaintiffs 
in  error  failed  to  establish  them,  and  cannot,  therefore,  rely 
upon  them.  The  lex  fori  must  govern  the  remedy.  And  here 
the  defense  should  have  been  set  up  by  plea. 

There  is  no  question  that  this  note  was  admissible  under  the 
common  counts.  But  it  is  likewise  urged,  that  the  jury  could 
find  no  more  damages  than  the  principal,  and  six  per  cent,  in- 
terest, after  its  maturity,  because  the  interest  reserved  beyond 
that  amount,  was  in  the  nature  of  a  penalty,  and  should  have 
been  specially  declared  for  in  the  declaration.  While  this  is 
true  in  regard  to  contracts  upon  conditions,  and  cases  in  which 
the  law  imposes  the  penalty,  the  rule  does  not  obtain,  where  the 
parties  fix  or  agree  upon  the  penalty  as  the  measure  of  damages 
by  the  contract  itself.  In  that  case,  the  penalty  is  liquidated 
damages,  and  is  an  incident  to  and  follows  the  principal  in  the 
same  manner  as  does  interest,  and  may  be  assessed  by  the 
jury,  notwithstanding  it  is  not  claimed  specifically  in  the 
declaration. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


William  Dundy,  Plaintiff  in  Error,  v.  Ezekiel  Chambers 
et  al,  Defendants  in  Error. 

ERROR  TO  HANCOCK. 

A  ferry  franchise  is  real  estate,  and  can  only  be  transferred  in  accordance  with  the 
provisions  of  the  statute  in  reference  to  conveyances. 

An  acknowledgment  made  before  a  mayor  of  a  town  in  the  United  States  is  in- 
sufficient. 

The  execution  of  a  deed,  which  is  not  acknowledged  in  accordance  with  the  stat- 
ute, and  to  which  there  are  no  subscribing  witnesses,  may  be  proven  by  the 
testimony  of  any  one  who  saw  its  execution,  or  by  the  admissions  of  the  grantor 
therein,  or  any  competent  evidence. 

24 
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This  case  was  tried  before  Sibley,  Judge.  The  opinion  suf- 
ficiently states  the  facts. 

G.  Edmunds,  Jr.,  and  J.  Grimshaw,  for  Plaintiff  in  Error. 

A.  Wheat,  for  Defendants  in  Error. 

"Walker,  J.  The  first  question  we  propose  to  determine  in 
this  case  is,  whether  a  ferry  franchise  is  embraced  within,  and 
governed  by,  the  conveyance  act,  or  is  only  to  be  regarded  as 
personal  chattels  in  its  sale  and  transfer.  If  it  is  governed  by 
that  act,  its  transfer  must  be  made  in  the  same  manner  as  lands 
are  required  to  be  conveyed.  The  89th  section  of  that  act  pro- 
vides, that  the  term  "  real  estate,"  as  therein  used,  shall  be 
construed  as  co-extensive  in  meaning  with  "  lands,  tenements 
and  hereditaments,"  and  as  embracing  all  chattels  real.  Then  is 
a  ferry  franchise  an  hereditament  ?  If  so,  it  is  fully  embraced 
within  the  conveyance  act,  as  hereditaments  are  declared  to  be 
within  its  provisions.  Chancellor  Kent,  in  his  Commentaries, 
toI.  3,  p.  458,  in  treating  of  franchises  in  roads  and  ferries, 
says  :  "  An  estate  in  such  a  franchise,  and  an  estate  in  land,  rest 
upon  the  same  principle,  being  equally  grants  of  a  right  or 
privilege  for  an  adequate  consideration."  And  he  calls  such 
franchises  incorporeal  hereditaments.  Hilliard,  in  his  treatise 
on  Ileal  Property,  vol.  1,  p.  1,  classes  a  ferry  franchise  amongst 
hereditaments.  This  has,  it  is  believed,  been  the  general  under- 
standing of  the  profession  in  its  sale  and  transfer,  whether  by 
deed,  devise  or  descent,  being  always  transferred  by  grant  and 
not  by  livery.  The  term  is  employed  in  our  statute  without 
limitation  or  restriction,  and  we  think  that  as  an  hereditament 
it  is  embraced  within  its  provisions.  It  is  therefore,  in  all  re- 
spects, governed  by  the  statute  in  its  sale  and  transfer. 

The  question  is  next  presented,  whether  the  power  of  attor- 
ney, from  Mcintosh  to  Swartz,  was  duly  executed  and  acknowl- 
edged. The  first  section  of  the  act  of  1847  (Scates'  Comp., 
159,)  provides,  "  That  all  deeds  and  conveyances  of  lands  lying 
within  this  State  may  be  acknowledged  or  proved  before  either 
of  the  following  named  officers,  to  wit:  any  judge  or  justice  of 
the  Supreme  or  District  Court  of  the  United  States  ;  any  com- 
missioner to  take  acknowledgments  of  deeds  ;  any  judge,  justice 
of  the  Supreme  or  Superior  or  Circuit  Court,  of  any  of  the 
United  States  or  their  territories  ;  any  clerk  of  any  court  of 
record ;  mayor  of  a  city  or  notary  public ;  but  when  such  proof 
or  acknowledgment  is  made  before  a  clerk,  mayor,  or  notary 
public,  it  shall  be  certified  by  such  officer  under  his  seal  of 
office."     This  provision  was.,  amendatory  to  the  conveyance  act 


JANUARY  TERM,   1860.  371 

Dundy  v.  Chambers  et  al. 

of  1845,  which  had  omitted  to  designate  any  officer,  or  the 
manner  in  which  deeds  executed  in  other  States  should  be  ac- 
knowledged or  proven,  and  only  provided  that  if  acknowledged 
or  proved  in  conformity  with  the  laws  of  such  State,  and  was 
so  certified  by  the  proper  clerk,  that  it  should  be  admitted  to 
record  and  in  evidence.  That  act  provided  that  when  any  con- 
veyance was  executed  beyond  the  limits  of  the  United  States 
and  their  territories,  that  it  might  be  acknowledged  or  proved 
before  the  mayor  of  any  city  or  town  in  such  foreign  country. 
But  when  acknowledged  within  this  State,  the  mayor  of  a  city 
was  empowered  to  take  such  acknowledgment,  and  such  an 
officer  of  a  town  was  omitted.  It  will  be  observed  that  the 
amendatory  act  makes  the  same  omission,  and  we  think  that  it 
must  have  been  by  design,  as  such  an  omission  would  not  have 
occurred  in  both  instances  by  mere  accident.  The  provisions  of 
the  act  of  1845  were  before  the  legislature  and  they  were  en 
gaged  in  its  amendment,  and  they  must  have  employed  the 
language  adopted  to  limit  acknowledgments  in  other  States  and 
territories  to  mayors  of  cities,  and  leave  the  provision  relating 
to  acknowledgments  and  proofs  of  execution  in  foreign  countries 
to  be  made  before  either  mayors  of  cities  or  towns.  This  power 
of  attorney  purports  to  have  been  acknowledged  before  and 
certified  by  the  mayor  of  a  town,  and  as  no  such  officer  is 
named  in  the  statute,  it  wras  not  acknowledged  in  conformity  to 
the  statute,  and  was  properly  rejected  as  evidence,  without  other 
and  further  proof  of  its  execution. 

On  the  trial  below,  the  plaintiff  called  Swartz,  the  attorney 
in  fact  named  in  the  power  offered  as  evidence,  and  asked  him 
whether  Mcintosh  did  not  acknowledge  to  him  that  he  had  exe- 
cuted this  power  of  attorney.  The  defendant  below  objected  to 
his  answering  the  question,  which  the  court  sustained,  and  the 
plaintiff  excepted,  and  assigns  that  decision  as  error.  This 
presents  the  question  as  to  what  mode,  if  any,  can  be  adopted 
to  prove  the  execution  of  a  deed  neither  acknowledged  under 
the  statute  nor  attested  by  a  subscribing  witness.  By  the 
ancient  common  law  and  before  learning  became  general,  and 
when  but  few  were  able  to  write,  sealing  and  delivery  were 
the  only  requisites  to  its  validity,  but  for  the  purpose  of  the 
more  readily  and  certainly  proving  that  fact,  the  names  of  per- 
sons present  at  its  execution,  and  cognizant  of  the  fact,  were 
indorsed  upon  the  instrument  by  the  scrivener,  that  they  might 
be  known  and  called  as  witnesses  in  case  it  should  afterwards 
be  denied  by  the  grantor.  But  in  the  process  of  time,  when 
education  became  more  general  and  the  art  of  writing  common, 
it  became  the  custom  for  the  grantor,  in  addition  to  sealing,  to 
sign  his  name  to  the  instrument,  and  for  the  persons  who  were 
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present  at  its  execution,  to  sign  their  names  to  the  deed  as  wit- 
nesses, under  the  attesting  clause.  The  law  then  required  the 
attestin°'  witnesses  to  be  first  called,  as  they  were  supposed  to 
know  more  of  the  transaction  than  others,  and  also  for  the 
reason  that  the  parties  had  chosen  them  as  the  witnesses  to  that 
fact.  And  the  courts  held,  that  the  party  relying  upon  the 
deed  could  not  resort  to  any  other  evidence  of  its  execution 
until  he  produced  the  attesting  witnesses,  and  they  denied  its 
execution,  or  when  it  appeared  they  could  not  be  produced  as 
witnesses,  or  if  produced  that  they  would  be  incompetent  or 
disqualified  from  testifying.  If  when  produced  they  denied  its 
execution,  the  party  claiming  under  it  might  resort  to  any  other 
legitimate  evidence  to  prove  its  execution.  Doug.  R.  216  ;  4 
Burr  R.  2224.  When  the  witnesses  had  become  disqualified  by 
interest,  infamy,  or  otherwise,  or  had  died,  or  could  not  be 
found,  he  was  permitted  to  resort  to  independent  evidence, 
which  was  the  handwriting  of  the  witnesses  who  had  attested 
its  execution,  and  when  that  was  proven,  the  deed  was  admitted 
in  evidence.  This  is  the  generally  received  doctrine  of  the 
present  time,  and  although  some  decisions  may  exist  which  seem 
to  militate  against  it,  as  a  rule  it  is  firmly  established. 

Our  statute  has  not  required  attesting  witnesses,  as  essential 
to  the  validity  of  a  deed,  nor  are  we  aware  that  under  the  com- 
mon law,  any  court  has  ever  so  held.  Our  statute  has  declared 
that  when  the  conveyance  is  in  writing,  signed  and  sealed,  by  the 
party,  if  free  from  disability,  that  it  shall  be  good  and  sufficient 
to  pass  the  title.  Then,  if  both  at  the  common  law  and  under 
the  statute,  attesting  witnesses  were  not  essential  to  the  validity 
of  the  conveyance,  the  party  relying  upon  such  an  instrument 
must  unquestionably  have  some  means  by  which  he  can  assert 
the  right  which  he  has  acquired  by  his  deed,  which  has  vested 
in  him  the  title.  And  if,  at  the  common  law,  he  might  call  upon 
those  who  were  present  at  its  execution,  and  whose  names  had 
been  indorsed  by  the  scrivener,  or  if,  when  the  attesting  wit- 
nesses were  called,  they  denied  its  execution,  he  might  call 
other  persons  to  establish  the  deed,  who  had  not  attested  it,  why 
may  not  a  party  call  a  witness  to  prove  its  execution,  who  is 
cognizant  of  the  fact,  when  there  is  an  absence  of  attesting 
witnesses  ?  The  principle  and  reason  is  in  every  respect  the 
same,  and  we  think  the  same  rule  should  prevail  in  the  one  case 
as  the  other. 

Such  is  the  constant  practice  in  reference  to  money  bonds  and 
contracts  under  seal,  which  are  not  attested,  and  the  correctness 
of  the  rule  is  never  questioned.  It  would  seem  that  upon  every 
principle  of  justice,  law,  and  the  analogies  of  the  rules  of  evi- 
dence, he  should  be  allowed  to  establish  the  execution  of  the 
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deed,  notwithstanding  the  want  of  attesting  witnesses.  It  would 
seem  Jto  be  less  objectionable,  because  when  a  party  calls  the 
attesting  witnesses,  he  makes  them  his  own,  and  if  they  deny 
the  execution  of  the  instrument,  he  must,  to  establish  its  execu- 
tion, contradict  their  evidence.  It  would  be  absurd  for  the  law 
to  say  that  a  deed  is  equally  valid  without  as  with  attesting 
witnesses,  and  then  require  him  to  prove  it  alone  by  such  wit- 
nesses. If  the  law  at  most  only  requires  signing,  sealing,  and 
delivery,  as  essential  to  the  validity  of  a  deed,  and  deems  the 
further  ceremony  of  attestation  by  witnesses  as  unnecessary  to 
give  it  force  and  validity,  it  must  follow  that  there  is  some  other 
competent  mode  of  proving  the  deed,  other  than  by  subscribing 
witnesses.  To  attribute  to  such  a  deed  validity  because  it 
possessed  those  essential  parts,  and  yet  to  hold  that  it  could  not 
be  read  in  evidence  until  it  was  established  by  subscribing  wit- 
nesses, would  be  an  absurdity  that  the  law  cannot  recognize. 
Ingraham  v.  Halt,  1  Havw.  193. 

The  fact  to  be  determined  was,  whether  Mcintosh  had  executed 
the  power  of  attorney  offered  to  be  read  in  evidence.  And  we 
have  no  doubt  that  the  fact  might  be  proven  by  a  person  who 
was  present  and  saw  its  execution,  or  by  the  attorney  in  fact, 
who  was  acting  under  the  instrument,  if  his  principal  had 
admitted  to  him  that  he  had  executed  it.  The  probabilities  are 
that  this  instrument  was  delivered  by  the  principal  to  his  attorney, 
and  if  so,  we  can  perceive  no  objection  to  proving  the  fact  of  the 
delivery,  or  the  acknowledgment  of  its  execution  to  him,  by  the 
attorney.  This  admission,  if  made  at  the  time  of  its  delivery 
to  the  attorney,  was  a  part  of  the  res  gestce,  and,  for  that  reason, 
would  be  admissible  to  prove  its  execution.  If,  however,  it  was 
made  afterwards,  it  was  made  against  his  interest,  as,  by  the 
admission,  if  Swartz  had  then  conveyed,  he  thereby  afforded 
evidence  to  establish  the  title  of  the  grantee  under  the  power, 
and  to  prevent  him  from  claiming  the  title.  If  Swartz  had  not 
at  the  time  conveyed,  he  thereby  enabled  him  to  convey  the 
title  to  another,  and  if  it  was  not  his  deed,  he  adopted  it  as  his 
own,  and  he  cannot  now  be  heard  to  deny  its  execution.  So 
that  in  any  view  the  question  was  proper,  and  the  court  below 
erred  in  not  permitting  it  to  be  answered. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 
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Robert  S.  Benneson  et  al,  Plaintiffs  in  Error,  v.  William 
B.  Thayer  et  al,  Defendants  in  Error. 

ERROR  TO    ADAMS. 

Where  a  note  of  a  firm  is  taken  in  satisfaction  of  a  claim  for  work  and  materials 
furnished  to  one  of  the  partners,  and  the  settlement  is  made  in  accordance  with 
the  usual  mode  of  doing  business  between  the  parties,  a  mechanics'  lien  cannot 
afterwards  be  sustained  for  said  work  and  materials. 

This  was  a  proceeding  on  the  part  of  the  plaintiffs  in  error 
to  enforce  a  mechanics'  lien  for  work  done  and  materials  fur- 
nished for  William  B.  Thayer,  and  to  hold  the  lot  on  which  the 
improvements  were  made  for  the  payment  of  their  claim. 

A  settlement  was  made  between  the  parties,  and  a  note  of 
the  firm  of  S.  and  W.  B.  Thayer  was  given  in  payment  of  the 
balance  due.  Afterwards  S.  and  W.  B.  Thayer  failed  ;  and  the 
lot  in  question  was  sold  under  a  trust  deed,  and  Flagg  and 
Savage  became  the  purchasers.  The  remaining  facts  are  suf- 
ficiently stated  in  the  opinion. 

The  case  was  tried  before  Sibley,  Judge. 

Skinner,  Benson  &  Marsh,  for  Plaintiffs  in  Error. 

Browning  &  Bushnell,  for  Defendants  in  Error. 

Caton,  C.  J.  The  question  in  this  case  is,  whether  the  com- 
plainants took  the  note  of  S.  and  W.  B.  Thayer,  in  payment 
and  satisfaction  of  the  claim  for  which  this  suit  is  brought.  All 
the  evidence  on  this  point  is  contained  in  testimony  of  Segar, 
and  is  in  substance  this :  That  he  was  clerk  and  book  keeper 
of  S.  and  W.  B.  Thayer ;  that  on  the  eighteenth  day  of  Sep- 
tember, 1857,  Corrill,  one  of  the  plaintiffs,  came  to  the  business 
office  of  said  S.  and  W.  B.  Thayer,  to  make  a  settlement 
with  them,  and  brought  an  account  of  the  plaintiffs  against 
said  William  B.  Thayer,  amounting  to  $815.77,  and  consisting 
of  the  items  of  charge  contained  in  plaintiffs'  petition  herein, 
for  labor  and  materials  furnished  as  therein  alleged,  and 
also  an  account  of  said  plaintiffs  against  said  S.  and  W.  B. 
Thayer,  amounting  to  $73.46 ;  that  said  account  against  said 
William  B.  Thayer  being  admitted  by  him  to  be  correct,  and 
said  account  against  said  S.  and  W.  B.  Thayer  being  admitted 
by  them  to  be  correct,  and  said  S.  and  W.  B.  Thayer  having 
an  account  against  Robert  S.  Benneson,  one  of  the  plaintiffs, 
amounting  to  $40.40,  which  was  admitted  to  be  correct,  said 
Segar  deducted  said  account  of  $40.40  from  said  amount  of 
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$815.77  and  $73.46,  and  executed  to  the  plaintiffs  the  promis- 
sory note  in  the  firm  name  of  S.  and  W.  B.  Thayer,  before 
herein  copied ;  that  said  accounts  were  not  receipted  but  were 
filed  in  the  office  of  S.  and  W.  B.  Thayer.  And  it  was  admitted 
that  the  amount  in  said  note  mentioned  included  the  amount  of 
plaintiffs'  account  against  said  William  B.  Thayer,  and  also 
plaintiffs'  account  against  S.  and  W.  B.  Thayer,  after  deducting 
from  the  aggregate  amount  the  account  of  S.  and  W.  B.  Thayer 
against  said  Robert  S.  Benneson.  That  after  said  settlement 
and  the  execution  of  said  note,  he,  the  witness,  made  the  ap- 
propriate entries  upon  the  books  of  said  S.  and  W.  B.  Thayer, 
corresponding  with  said  settlement.  And  said  note  was  ac- 
cepted by  said  Corrill,  and  the  aforesaid  accounts  against  said 
William  B.  Thayer  and  S.  and  W.  B.  Thayer  given  up  to  wit- 
ness. At  this  time,  said  S.  and  W.  B.  Thayer  were  considered 
good,  were  doing  a  large  business  and  were  in  good  credit. 
There  had  been  dealings  between  the  said  firms  of  S.  and  W.  B. 
Thayer  and  Benneson  &  Co.,  for  some  years,  and  settlements 
had  previously  been  had  between  them,  and  which  were  always 
made  in  the  same  way  that  this  was  ;  all  accounts  of  both  firms 
against  each  other,  and  against  or  in  favor  of  any  of  the  indi- 
vidual members  thereof,  being  brought  in  and  adjusted,  and  the 
note  of  the  firm  given  for  the  balance.  Before  settling  these 
accounts  and  giving  the  note  as  aforesaid,  witness  showed  said 
accounts  to  S.  and  W.  B.  Thayer,  and  was  authorized  by  them 
to  make  the  settlement  in  the  manner  in  which  it  was  made, 
and  to  execute  their  note  for  the  balance,  which  he  did.  This 
settlement  was  made  by  witness  and  said  Corrill,  both  looking 
over  the  accounts  to  ascertain  the  balance,  and  both  participat- 
ing in  what  was  done.  Said  witness  further  testified :  That 
S.  and  W.  B.  Thayer  were  a  business  firm,  consisting  of  said 
William  B.  and  Sylvester  Thayer;  that  they  had  done  and  were 
doing  a  very  large  business  in  the  city  of  Quincy,  and  were 
brothers ;  that  it  was  the  usual  course  of  business  with  said 
firm,  when  accounts  of  the  character  of  the  accounts  above 
stated,  existed,  or  accounts  against  the  firm  and  also  against  the 
individual  members  thereof,  in  favor  of  the  same  person,  or  in 
favor  of  the  firm  or  the  individual  members  thereof,  against 
persons  who  had  accounts  against  them,  or  either  of  them,  to 
settle  said  accounts  together,  and  execute  a  note  in  the  firm 
name  for  the  balance,  if  any  existed,  and  charge  the  members 
of  the  firm  upon  the  firm  books  accordingly ;  that  witness  set- 
tled these  accounts  and  struck  the  balance,  and  executed  said 
firm  note,  solely  because  it  was  according  to  the  course  of  busi- 
ness and  usage  of  said  firm  of  S.  and  W.  B.  Thayer  and  the 
members  thereof,  and  because  he  bad  shown  said  accounts  to 
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them  and  they  had  authorized  him  to  do  so ;  that  the  plaintiffs 
did  not  demand  or  require  any  security  for  said  account  against 
said  William  B.  Thayer.  Witness  does  not  know  that  said  note 
was  executed  for  the  purpose  of  obtaining  the  security  or  joint 
liability  of  Sylvester  Thayer ;  that  nothing  was  said  in  regard 
to  the  form  or  parties  to  the  note  by  Corrill  or  the  plaintiffs, 
and  that  said  Corrill  did  no  more  than  to  take  said  note  so  exe- 
cuted by  witness,  nor  does  witness  know  that  said  Corrill  par- 
ticularly examined  said  note. 

We  cannot  say  that  we  think  the  court  erred  in  finding  from 
this  testimony  that  complainant  took  the  firm  note  of  S.  and  W. 
B.  Thayer  in  payment  of  this  demand.  The  parties  had  had 
dealings  before,  both  as  individuals  and  as  firms,  and  they  had 
always  been  settled  in(the  same  way.  It  had  always  been  the  prac- 
tice in  settlements  between  these  firms,  to  bring  in  all  accounts 
which  either  firm,  or  any  member  thereof,  had  against  the  other 
firm,  or  any  member  thereof,  and  give  the  firm  note  for  the 
balance  found  due.  In  this  very  settlement,  the  account  against 
W.  B.  Thayer  was  reckoned  as  an  account  against  S.  and  W. 
B.  Thayer,  and  an  account  of  this  firm  against  R.  S.  Benneson 
was  reckoned  as  an  account  against  Benneson  &  Co.  ;  and  this 
was  the  well  known  mode  of  settlement  recognized  and  approved 
by  both  firms.  This  account  thus  paid  by  S.  and  W.  B.  Thayer 
was  charged  to  W.  B.  Thayer  on  the  books  of  that  firm,  as  so 
much  paid  by  them  for  him,  and  the  character  of  the  transaction 
shows  that  this  was  done  with  the  implied  sanction  of  Benneson 
&  Co.  Had  a  settlement  taken  place  between  the  Thayers  the 
next  day  after  the  note  was  given,  they  would  have  been  fully 
authorized  to  have  treated  this  as  so  much  money  paid  by  the 
firm  of  S.  and  W.  B.  Thayer  for  the  use  of  W.  B.  Thayer,  and 
so  in  regard  to  the  account  against  R.  S.  Benneson,  which  was 
settled  by  Benneson  &  Co.  As  to  the  individual  members  of 
the  firms,  the  transactions  were  finally  closed  and  satisfied,  and 
the  liabilities  and  claims  confined  to  the  respective  firms  alone. 
It  is  true  that  the  individual  accounts  were  not  receipted  by  the 
respective  firms,  when  the  balance  was  struck  and  the  note 
given.  Nor  does  it  appear  that  the  firm  accounts  were  then 
receipted,  and  we  have  no  reason  to  suppose  that  it  was  expect- 
ed or  intended  that  these  accounts  would  be  receipted  when  the 
note  should  be  paid.  When  in  this  settlement,  Benneson  & 
Co.  allowed  the  account  which  S.  and  W.  B.  Thayer  had  against 
R.  S.  Benneson  to  be  deducted  from  the  amount  due  Benneson 
&  Co.,  and  the  note  taken  for  the  balance,  could  any  one  doubt 
that  all  parties  looked  upon  that  account  as  satisfied  ?  Or,  if  the 
firm  of  Benneson  &  Co.  had  been  indebted  to  S.  and  W.  B. 
Thayer  in  an  amount  greater  than  the  amount  found  due  them 
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upon  this  settlement,  arfd  Benneson  &  Co.  had  given  their  note 
to  S.  and  W.  B.  Thayer  for  the  balance  thus  found  due,  will  any 
one  contend  that  an  assignee  of  Benneson  &  Co.  could  have 
repudiated  this  settlement  and  collected  the  amount  of  this  bill 
of  W.  B.  Thayer,  and  thus  augmented  the  amount  to  that  ex- 
tent, due  from  Benneson  &  Co.  to  S.  and  W.  B.  Thayer,  and 
compelled  them  to  take  fifty  cents  on  the  dollar  of  the  amount, 
for  want  of  assets  to  pay  more  ;  or  suppose  the  law  had  given 
no  lien  in  this  case,  could  the  assignee  of  the  insolvent  firm  of 
S.  and  W.  B.  Thayer  ignore  this  settlement,  and  compel  R.  S. 
Benneson  to  pay  the  amount  due  S.  and  W.  B.  Thayer  in  full, 
and  compel  Benneson  &  Co.  to  content  themselves  with  five 
cents  on  the  dollar  of  the  debt  due  them  by  S.  and  W.  B. 
Thayer  ?  Such  we  cannot  believe  was  the  intention  of  any  of 
these  parties.  The  settlement  was  fairly  made  with  a  full  under- 
standing by  both  firms,  and  it  ought  not  now  to  be  disturbed. 
Benneson  &  Co  put  this  note  in  their  safe  and  made  no  question 
but  that  the  settlement  was  complete  and  satisfactory  till  S. 
and  W.  B.  Thayer  failed.  With  full  knowledge  of  the  charac- 
ter of  this  settlement,  had  not  Flagg  &  Savage  a  right  to  sup- 
pose that  this  lien  was  discharged,  and  to  purchase  the  premises 
for  their  full  value  ?  We  think  prudent  men  were  authorized 
so  to  act,  and  it  would  be  bad  faith  to  the  purchasers  to  treat 
the  lien  as  still  subsisting. 

We  think  the  decree  was  correct,  and  it  must  be  affirmed. 

Decree  affirmed. 


Peter  R.  Leonard,  Plaintiff  in  Error,  v.  Administrator  of 
John  Villars,  Defendant  in  Error. 

ERROR  TO  VERMILLION. 

The  wife  of  a  mortgagor,  who  has  joined  in  the  execution  of  the  mortgage,  is  a 
necessary  party  to  a  proceeding  in  equity  to  foreclose. 

C^  It  is  error  to  allow  compound  interest. 

The  record  in  this  case  shows  that  John  Villars,  on  the  fifth 
day  of  May,  1856,  filed  his  bill  in  the  Circuit  Court  of  Vermil- 
lion county,  setting  forth  that  Peter  R.  Leonard  had  executed 
to  him  four  promissory  notes,  dated  May  26th,  1854,  for  the  sum 
of  $700  each,  bearing  interest  at  the  rate  of  ten  per  cent,  per 
annum,  and  the  interest  to  be  paid  annually  in  advance,  and  that 
the  first  year's  interest  was  paid  in  advance,  on  the  execution  of 
the  notes ;  that  the  principal  of  said  notes  was  made  payable  in 
one,  two,  three  and  four  years,  respectively,  after  the  date  thereof. 
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Bill  further  sets  forth  the  execution  of  a  mortgage  on  certain 
real  estate  by  Peter  R.  Leonard,  and  Sarah  R.  Leonard,  his 
wife,  to  secure  the  payment  of  said  notes — real  estate  alleged  to 
be  the  property  of  Leonard. 

Bill  further  charges  that  Leonard  had  failed  to  pay  the  prin- 
cipal of  the  note  which  became  due  May  26th,  1855,  and  the 
interest  thereon  then  due,  and  also,  had  failed  to  pay  the  annual 
interest  on  the  other  three  notes  due  May  26th,  1855. 

Bill  prays  that  Peter  R.  Leonard  be  made  defendant,  and 
prays  a  foreclosure  of  mortgage,  and  general  relief. 

At  May  term  of  the  court,  Davis,  Judge,  presiding,  A.  D. 
1856,  a  decree  was  rendered  by  the  court  upon  the  default  of 
the  defendant  to  answer.  Decree  sets  forth  :  "  And  it  further 
appearing  to  the  court,  from  an  inspection  of  said  notes,  that 
there  was  due  for  interest  on  said  promissory  notes,  on  the  26th 
day  of  May,  1855,  (the  interest  being  at  ten  per  cent.,  and  to 
be  paid  annually  in  advance),  the  sum  of  $280,  which,  with 
$16.80,  being  six  per  cent,  interest  on  said  sum  of  $280  to 
rendition  of  this  decree,  and  the  additional  sum  of  $140  for 
interest  in  advance  on  two  last  notes,  would  make  the  sum  for 
interest  now  due  amount  to  $436.80.  And  it  further  appearing 
to  the  court  that  said  Leonard  has  failed  to  pay  any  of  the 
installments  of  said  mortgage,  as  they  fell  due,  or  any  portion 
of  said  interest,  and  that  when  this  bill  in  chancery  was  filed, 
and  suit  commenced,  that  the  first  promissory  note  had  been 
long  over  due,  and  it  now  appearing  at  the  date  of  the  rendition 
of  this  decree,  (28th  May,  1856,)  that  the  second  note  is  now 
over  due,  and  the  court  finding,  from  computation,  that  there  is 
now  due  to  said  Villars,  on  the  security  of  said  mortgaged 
premises,  for  principal  sum,  fourteen  hundred  dollars,  and  the 
additional  sum  of  $436.80  for  interest,  making  in  all  the  sum 
of  $1,836.80,  now  due,  etc." 

Decree  then  requires  defendant  to  pay  the  same  in  twenty 
days,  and  in  default,  that  the  mortgage  property  be  sold,  etc. 

Decree  further  provides,  that  in  case  the  property  sold  be  not 
redeemed  according  to  law,  the  master  execute  a  deed  or  deeds 
to  the  purchaser ;  that  whenever  such  purchaser,  or  his  assignee, 
shall  notify  in  writing,  the  said  defendant  in  possession,  that 
such  deed  has  been  executed,  the  defendant  shall  deliver  the 
possession,  and  in  default  of  such  possession  being  delivered,  the 
clerk  shall  issue  a  writ  of  habere  facias  to  the  sheriff,  etc. 

The  defendant  below  brings  the  case  here  by  writ  of  error, 
and  the  plaintiff  below  having  died,  his  administrator  is  made 
defendant  in  error. 

Errors  assigned  are : 

1st.     The  court  erred  in  rendering  the  decree,  because  the 
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proper  parties  were  not  before  the  court.  The  wife  of  plaintiff 
in  error  was  a  necessary  party. 

2nd.  The  court  erred  in  decreeing  against  plaintiff  compound 
interest,  without  any  express  stipulation  for  the  same,  and  in 
decreeing  interest  on  interest. 

3rd.  The  court  erred  in  decreeing  the  foreclosure  of  the 
mortgage  for  an  installment  which  was  not  due  when  the  bill 
was  filed,  and  when  there  was  no  amended  or  supplemental  bill, 
and  no  allegation  in  the  bill  or  cause,  that  said  installment  had 
become  due  and  was  unpaid,  and  the  defendant  had  no  opportu- 
nity of  alleging  or  proving  that  said  second  installment  had 
been  paid. 

4th.  The  court  erred  in  decreeing  possession  of  the  land  to 
be  delivered,  and  decreeing  a  right  of  possession,  without  any 
prayer  in  the  bill  for  that  relief. 

S.  T.  Logan,  M.  Hay,  and  G.  T.  Pierson,  for  Plaintiff  in  Error. 

Lincoln,  for  Defendant  in  Error. 

Walker,  J.  The  first  question  presented  by  the  assignment 
of  errors  on  this  record  is,  whether  the  wife,  who  was  a  party 
to  the  mortgage,  was  a  necessary  party  to  this  bill.  When  she 
became  a  party  to  the  mortgage,  it  was  for  the  purpose  of  bar- 
ring her  right  of  dower  in  the  mortgaged  premises.  When  she 
acknowledged  the  execution  of  that  instrument,  for  the  re- 
linquishment of  that  right,  it  could  only  have  that  effect  upon  a 
foreclosure  of  the  equity  of  redemption.  A  default  in  the  pay- 
ment of  the  money,  to  secure  which  the  mortgage  was  executed, 
did  not  operate  any  more  to  bar  her  right  of  dower  than  it  did 
her  husband's  equity  of  redemption.  Until  the  right  of  redemp- 
tion is  barred  by  foreclosure,  her  right  to  redeem  her  dower  in 
the  lands,  from  the  mortgage,  whenever  her  right  of  dower 
should  be  vested  by  her  husband's  death,  still  remains.  That  it 
is  a  contingent  interest,  can  make  no  difference,  as  her  acknowl- 
edgment of  the  mortgage,  only  operates  as  an  absolute  release 
of  her  right  of  dower  in  the  premises,  when  it  is  followed  by  a 
foreclosure  of  her  equity  of  redemption.  The  absolute  re- 
linquishment, is  contingent  upon  the  foreclosure. 

It  was  expressly  held  by  this  court,  in  a  proceeding  to  fore- 
close a  mortgage  by  sci.  fa.,  that  the  wife  joining  in  its  execution 
is  a  necessary  party.  The  court  say,  she  was  one  of  the  mort- 
gagors, and  it  was  necessary,  to  foreclose  her  equity  of  redemp- 
tion and  right  of  dower,  that  the  judgment  should  be  rendered 
against  her.  Gilbert  v.  Maggord,  1  Scam.  471.  A  court  of 
equity  can  have  no  greater  right  to  bar  the  right  of  redemption 
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of  parties  not  before  the  court,  than  a  court  of  law.  A  decree 
which  should  attempt  to  deprive  her  of  these  rights,  unless  she 
were  a  party  to  the  record,  and  properly  before  the  court,  could 
not  bind  her  any  more  than  would  a  decree  against  any  other 
person  over  whom  the  court  has  no  jurisdiction.  The  court 
below,  therefore,  erred  in  rendering  the  decree  until  all  proper 
parties  had  been  brought  into  the  case. 

It  is  also  insisted  that  the  court  erred  in  allowing  compound 
interest,  and  interest  upon  interest  not  then  due.  To  compute 
interest  upon  interest  after  its  maturity,  has,  by  all  courts, 
whether  exercising  equity  or  common  law  jurisdiction,  been 
held  to  be  compound  interest,  and  in  violation  of  law.  This 
question  is  one  that  has  been  frequently  presented,  and  it  is 
believed,  as  uniformly  held  to  be  unauthorized.  We  are  not 
aware  of  any  well  considered  case,  which  has  held  that  there 
is  an  implied  legal  or  moral  obligation  to  pay  interest  upon  un- 
paid interest,  after  its  maturity.  The  court  below  erred  in 
computing  interest  upon  the  interest,  after  it  fell  due.  And 
there  can  be  no  pretense  in  justice  or  law  for  allowing  interest 
on  interest  not  due,  and  which  has  not  been  withheld,  and  which 
the  payee  has  no  right  to  demand.  If,  by  the  terms  of  the 
agreement,  the  deferred  payments  became  due,  upon  the  breach 
of  some  condition  or  stipulation  in  the  contract,  and  before  the 
time  had  arrived  when  the  payment  of  the  interest  could  be 
demanded,  even  if  interest  were  authorized  to  be  charged  upon 
unpaid  interest,  we  can  neither  see  the  reason  or  justice  of 
allowing  interest  to  be  computed  upon  the  accruing  interest, 
before  the  principal  sum  became  due  by  the  forfeiture.  Such  a 
rule  would  be  oppressive,  and  could  have  no  claims  upon  the 
chancellor  for  allowance. 

For  these  errors,  the  decree  of  the  court  below  must  be 
reversed,  and  the  cause  remanded. 

Decree  reversed. 


Samuel  Warner,  Appellant,  v.  Wyan  Dunnavan,  Appellee. 

APPEAL  FROM  MORGAN. 

The  words  "  want  of  care,"  when  used  in  instructions  to  a  jury,  mean,  want  of 
reasonable  and  proper  care. 

It  is  the  right  of  a  party,  when  he  fears  a  jury  may  be  misled  by  an  instruction, 
to  ask  such  further  instructions  as  will  explain  those  already  given,  and  prevent 
the  possibility  of  mistake. 

It  is  not  necessary,  in  an  action  on  the  case  for  negligence,  to  prove  a  demand  and 
refusal. 
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This  was  an  action  of  trover  and  conversion  brought  by 
Dunnavan  against  "Warner,  in  the  Morgan  Circuit  Court,  Wood- 
son, Judge,  presiding. 

The  first  and  second  counts  were  in  case  for  negligence  in 
keeping  certain  hogs  delivered  to  defendant  below,  and  in 
consequence  lost  to  plaintiff  below. 

Third  count  in  trover  and  conversion  for  hogs.  The  principal 
points  decided  by  the  Supreme  Court  are  based  on  the  instruc- 
tions of  the  court  below,  which  are  sufficiently  set  out  in  the 
opinion. 

I.  L.  Morrison,  for  Appellant. 

B.  Lewis,  for  Appellee. 

Caton,  C.  J.  The  two  first  counts  in  this  declaration  are  in 
case  for  the  loss  of  hogs  through  the  negligence  of  the  defend- 
ant, who  was  the  bailee  of  the  hogs,  and  the  third  count  is  in 
trover  for  the  conversion  of  the  hogs. 

The  first  exception  relied  on,  is  to  the  giving  of  the  following 
instruction  for  the  plaintiff:  "  The  court  instructs  the  jury,  for 
the  plaintiff,  that  if  they  believe,  from  the  evidence,  that  the 
plaintiff  bailed  or  entrusted  to  the  defendant  a  certain  number 
of  hogs,  to  be  fed  by  said  defendant  for  him,  and  by  him  re- 
turned to  said  plaintiff,  and  that  a  part  of  these  hogs  were,  by 
the  negligence  and  want  of  care  of  the  defendant  or  his  agent, 
not  re-delivered,  but  were  lost  to  said  plaintiff,  and  not  accounted 
for  and  paid  for  by  said  defendant,  then  they  may  find  for  the 
plaintiff  in  whatever  amount  he  has  proven  he  was  damaged, 
and  under  the  first  and  second  counts  of  the  declaration  no 
demand  and  refusal  is  necessary." 

The  objection  taken  to  this  instruction  is,  that  it  makes  the 
defendant  liable  for  the  least  possible  degree  of  negligence. 
Such  is  not  the  fair  understanding  or  meaning  of  this  instruction. 
Its  fair  meaning  is,  that  the  defendant  was  liable  if  the  hogs 
were  lost  for  the  want  of  reasonable  and  ordinary  care  bestowed 
upon  them  by  him.  Such  is  the  meaning  of  the  word  "  care  " 
as  here  used,  and  so  it  would  be  understood  by  reasonable  and 
intelligent  men.  But  few  instructions  are  so  drawn  that  a 
hypercritical  reader  may  not  find  some  fault,  or  to  which  some 
further  explanations  might  not  be  given,  which  would  make  the 
real  meaning  more  full  or  apparent  to  the  uninformed.  Want 
of  care,  means  want  of  reasonable  and  proper  care.  Those 
words  are  implied,  and  understood  by  the  ordinarily  intelligent 
reader  or  hearer.  But  few  sentences  are  ever  framed  in  our 
language  where  some  words  are  not  implied,  and  especially  is  it 
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so  in  the  composition  of  our  ancient  law  writers,  whose  ideas 
are  conveyed  in  the  fewest  possible  words,  and  it  is  for  this 
peculiarity  that  their  writings  have  been  so  universally  and 
justly  admired.  It  was  the  right  of  the  defendant,  if  he  feared 
that  the  instruction  given  for  the  plaintiff  would  be  misunder- 
stood by  the  jury,  to  ask  such  instructions  as  would  explain 
what  was  meant  by  the  words  negligence  and  want  of  care. 
And  this  he  did  do  in  his  second  instruction,  by  giving  which, 
the  court  instructed  the  jury  that  the  defendant  was  not  liable 
unless  he  was  guilty  of  gross  neligence  in  taking  care  of  the 
hogs,  thus,  in  fact,  going  beyond  what  the  law  warranted,  and 
committing  an  error  in  favor  of  the  defendant.  The  same  may 
be  also  said  of  the  first  instruction,  in  which  the  jury  were 
told  that  the  plaintiff  could  not  recover  in  the  case  unless 
he  had  proved  a  demand  and  a  refusal.  This  instruction  is 
made  applicable  to  the  whole  declaration,  whereas,  the  two  first 
counts  are  in  case  for  negligence,  where  no  demand  and  refusal 
were  required.  Surely  under  this  state  of  the  case,  the  de- 
fendant has  no  reason  to  complain  of  the  law  as  laid  down  by 
the  court  to  the  jury. 

The  only  remaining  question  is,  whether  the  evidence  before 
the  jury  warranted  their  verdict.  A  careful  examination  of  the 
evidence  has  convinced  us  not  only  that  it  warranted  the  verdict, 
but  that  no  other  verdict  could  have  been  reasonably  found. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Robert  Cass,  Appellant,  v.  Joseph  B.  Perkins,  Appellee. 

APPEAL  FROM  SANGAMON. 

After  a  default  in  payment  of  money  secured  by  a  chattel  mortgage,  the  mortgagee 
must  take  possession  of  the  property  within  a  reasonable  time. 

"What  is  a  reasonable  time  depends  upon  the  circumstances  of  the  particular  case, 
but  the  mortgagee  is  required  to  make  no  unnecessary  delay  in  the  assertion  of 
his  rights. 

This  was  an  action  of  replevin  for  some  horses,  etc.,  com- 
menced by  appellant  against  appellee,  in  the  Circuit  Court  of 
Sangamon  county,  at  the  August  term,  1859.  The  facts  of  the 
case  are  as  follows : 

One  Rodham  loaned  one  Ford  $600,  and  subsequently  said 
Rodham  assigned  the  note  and  mortgage,  which  he  took  from 
said  Ford  to  secure  said  loan,  to  the  appellant,  Cass.  Cass  then 
became  the  legal  holder  of  the  note  and  mortgage,  and  as  such 
legal  owner  and  holder,  he  commenced  this  replevin  suit  in  the 
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circuit  aforesaid.  This  promissory  note  bears  date  the  ninth 
day  of  March,  and  is  payable  on  or  before  the  first  day  of  July, 
1859.  The  mortgage  aforesaid  was  given  to  secure  the  note, 
and  the  said  mortgage  promises,  that  upon  default  of  payment, 
said  Rodham  or  his  assignees  may  take  possession  of  said  goods. 

Cass,  on  the  fourth  day  of  July,  1859,  went  and  took  possession 
of  the  horses,  etc.,  in  controversy — the  third  day  of  July  being 
Sunday. 

The  appellee,  by  virtue  of  an  execution,  placed  in  his  hands, 
dated  the  twenty-fifth  day  of  June,  1859,  seized  said  horses,  etc., 
on  the  6th  day  of  July,  1859. 

The  appellant  demanded  the  horses ;  the  sheriff,  Perkins,  the 
appellee,  refused  to  give  them  up,  and  therefore  this  suit  of  re- 
plevin, which  was  tried  by  Rice,  Judge,  without  the  interven- 
tion of  a  jury. 

Lincoln  &  Herndon,  for  Appellant. 

M.  Hay,  for  Appellee. 

"Walker,  J.  The  mortgage  under  which  plaintiff  claims  the 
property  in  controversy,  became  absolute  by  its  terms,  on  the 
first  day  of  July,  1859,  by  the  maturity  of  the  notes,  to  secure 
which  it  was  executed.  The  mortgagee  made  no  effort  to  re- 
duce the  property  into  his  possession,  until  the  fourth  of  the 
same  month.  The  execution  against  the  mortgagor,  was  placed 
in  the  hands  of  the  sheriff,  as  appears  by  his  return,  on  the 
twenty-fifth  day  of  June  previous  to  the  maturity  of  the  mort- 
gage. This,  then,  presents  the  question,  whether  the  execu- 
tion, as  against  the  mortgagee,  became  a  prior  lien  upon  this 
property,  so  as  to  render  it  liable  to  sale,  in  satisfaction  of  the 
judgment,  upon  which  it  was  issued.  This  court  has  in  numer- 
ous cases,  uniformly  held,  that  the  possession  of  personal 
property  must  accompany  the  ownership  as  specified  in  the 
deed  or  contract,  unless  under  the  statute  there  is  an  express 
provision  that  it  shall  remain  with  the  mortgagor,  for  the  period 
limited,  and  the  other  requirements  of  the  statute  have  been 
complied  with,  otherwise  the  possession  will  be  fraudulent  and 
void  as  to  creditors  and  purchasers.  And  that  when  the  mort- 
gage contains  such  a  provision,  that  it  will  in  like  manner  be 
fraudulent,  unless  the  mortgagee  shall  reduce  it  to  possession, 
immediately  and  without  delay,  upon  its  maturity. 

In  the  case  of  Reed  v.  Eames,  19  111.  R.  594,  it  is  said  that 
where  the  parties  reside  in  the  same  county,  one  day  would  not 
be  an  unreasonable  time  within  which  to  reduce  the  property 
into  possession,  after  its  maturity.     In  that  case  it  was  not  in- 
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tended  to  assert  that  such  a  time  only  would,  in  all  cases,  be 
reasonable.  The  word  "  would  "  should  read  "  might,"  as  is 
apparent  from  the  after  part  of  that,  and  the  succeeding  sen- 
tence. It  is  there  said  that  the  party  or  his  agent  should  be  at 
hand  to  reduce  it  to  possession.  The  court  further  say  that, 
"  In  general,  what  would  be  a  reasonable  time,  would  be  de- 
termined by  the  situation  of  the  parties,  their  vicinity  and 
facilities  of  intercourse.  No  general  rule  can  be  laid  down  for 
such  a  case."  It  was  not  designed  to  fix  any  time,  as  a  rule, 
in  which  it  would  be  reasonable  or  unreasonable,  to  delay  re- 
ducing property  to  possession.  Under  some  circumstances  one 
day  might  be  reasonable,  whilst  under  others  it  might  be  un- 
reasonable. No  general  rule  can  be  established,  but  the  mort- 
gagee must  act  with  promptness,  and  must  use  every  reasonable 
effort  to  reduce  the  property  into  his  immediate  possession  after 
a  default  of  payment,  or  other  condition  broken,  by  which  he 
becomes  entitled  to  possession.  Upon  a  default  in  payment,  the 
title  vests  absolutely  in  the  mortgagee,  and  to  permit  it  after- 
wards to  remain  in  the  custody  of  the  mortgagor,  is  equally  a 
fraud  upon  creditors  and  purchasers,  as  if  it  had  remained  in 
his  possession,  contrary  to  the  terms  of  the  mortgage.  If  the 
possession  is  retained  after  default,  the  ownership  is  in  the 
mortgagee  while  the  possession  is  in  the  mortgagor,  which  is 
against  the  policy  of  the  law.  It  would  thereby  enable  the 
mortgagor,  as  the  apparent  owner  of  the  property,  to  acquire 
credit  by  means  of  its  possession,  sell  it  to  innocent  purchasers, 
and  perpetrate  the  very  frauds  which  the  law  designed  to 
prevent. 

In  this  case  the  parties  resided  in  the  same  county,  within  a 
few  miles  of  each  other,  and  three  days  intervened  after  the 
maturity  of  the  notes  and  mortgage,  before  any  effort  was  made 
to  reduce  the  property  into  possession,  and  there  was  no  evi- 
dence showing  that  it  could  not  have  been  done  on  the  day  or 
even  within  a  few  hours,  after  its  maturity.  If  the  mortgagor 
or  his  agent  had  gone  for  the  property,  and  had,  after  making 
all  reasonable  effort,  been  unable  to  obtain  it,  or  if  he  had  been 
resisted,  or  if  any  other  occurrence  had  rendered  it  impossible 
to  procure  it,  then  a  sufficient  delay  to  have  enabled  him  to 
procure  legal  process,  or  resorted  to  other  prompt  and  efficient 
means,  would  not  be  regarded  as  unreasonable.  In  this  case 
we  have  no  hesitation  in  saying  that  we  regard  the  delay  as 
unwarranted,  and  that  it  rendered  the  transaction  a  fraud  in 
law,  and  subjected  the  property  to  the  prior  lien  of  the  execu- 
tion, in  the  hands  of  the  sheriff,  and  that  the  judgment  of  the 
court  below  must  be  affirmed. 

Judgment  affirmed. 

\ 
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Powers  Ritchey,  Plaintiff  in  Error,  v.  Keziah  West, 

Defendant  in  Error. 

ERROR  TO  ADAMS. 

The  decisions  of  the  Circuit  Court  on  questions  of  evidence,  will  not  be  reviewed 
here,  unless  exceptions  are  taken  at  the  time,  and  preserved  in  the  record. 

When  a  person  assumes  the  profession  of  physician  and  surgeon,  the  law  holds 
him  responsible  for  any  injury  arising  from  a  want  of  reasonable  care,  skill  and 
diligence  in  his  practice,  unless  the  services  rendered  were  gratuitous. 

The  affidavit  in  support  of  an  application  for  a  new  trial,  on  the  ground  of  newly 
discovered  evidence,  must  state  positively  that  the  new  evidence  is  true. 

This  was  a  suit  brought  by  defendant  in  error  against  plaintiff 
in  error,  to  recover  for  injuries  arising  from  the  negligence  and 
lack  of  skill  of  the  plaintiff  in  error,  in  the  practice  of  his  pro- 
fession of  physician  and  surgeon.  The  case  was  tried  in  the 
Adams  Circuit  Court,  Sibley,  Judge,  presiding. 

A.  Lincoln,  and  Elliott  B.  Herndon,  for  Plaintiff  in  Error. 

Williams,  Grimshaw  &  Williams,  for  Defendant  in  Error. 

Walker,  J.  No  question  can  arise  on  the  correctness  of  the 
decisions  of  the  court  below  or  admitting  or  rejecting  evidence, 
in  this  case,  as  no  exceptions  were  preserved  in  the  record. 
We  shall  therefore  decline  their  examination. 

The  principle  is  plain  and  of  uniform  application,  that  when 
a  person  assumes  the  profession  of  physician  and  surgeon,  he 
must,  in  its  exercise,  be  held  to  employ  a  reasonable  amount  of 
care  and  skill.  For  anything  short  of  that  degree  of  skill  in  his 
practice,  the  law  will  hold  him  responsible  for  any  injury  which 
may  result  from  its  absence.  While  he  is  not  required  to  possess 
the  highest  order  of  qualification,  to  which  some  men  attain, 
still,  he  must  possess  and  exercise  that  degree  of  skill  which  is 
ordinarily  possessed  by  members  of  the  profession.  And  whether 
the  injury  results  from  a  want  of  skill,  or  the  want  of  its  appli- 
cation, he  will,  in  either  case,  be  equally  liable.  This  the  law 
implies,  whenever  a  retainer  is  shown  ;  but  when  the  services  are 
rendered  as  a  gratuity,  gross  negligence  will  alone  create  liability. 

This,  then,  presents  the  question,  whether  the  evidence  in  the 
case  establishes  a  want  of  ordinary  skill,  or  reasonable  care, 
in  the  treatment  of  this  case.  The  retainer  having  been  proved, 
it  is  not  material  to  inquire  whether  the  case  shows  gross  incom- 
petency or  neglect  of  duty.  The  concurring  evidence  of  all 
the  physicians  shows  that  the  splints  and  bandages  were  not 
25 
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properly  applied.  Had  they  extended  below  the  wrist,  the 
evidence  seems  to  show  that  they  would  have  confined  the  wrist 
to  its  proper  place.  It  is  probable  that  such  a  practice  would 
have  tended,  notwithstanding  the  fracture,  to  have  held  the 
broken  bone  more  nearly  to  its  place  until  a  union  was  formed, 
and  thus  have  prevented,  to  some  extent,  if  not  altogether,  the 
deformity  and  disability  to  use  the  hand.  The  physicians  also 
agree  that  the  splints  employed  were  not  of  sufficient  width,  as 
well  as  too  short,  for  the  treatment  of  the  fracture,  even  if  they 
had  been  midway  between  the  wrist  and  elbow,  as  he  supposed. 
And  from  this  evidence  it  would  seem  that  there  must  have  been 
a  want  of  ordinary  skill,  or  great  negligence  in  the  treatment 
of  the  case,  in  not  detecting  the  dislocation  of  the  wrist  joint. 
The  physicians  all  agree  that  this  portion  of  the  injury  could 
have  been  easily  detected  by  ordinary  care  and  skill,  and  the 
fact  that  it  had  been,  and  was  still  dislocated,  was  afterwards 
detected  by  a  person  who  did  not  profess  surgery  or  skill  in 
such  matters,  and  had  previously  only  had  slight  experience  in 
cases  of  fractured  limbs.  Then,  if  the  evidence  of  the  medical 
men  who  were  examined  as  witnesses,  is  to  be  credited,  and  it 
is  supported  by  the  fact  that  the  dislocation  of  the  joint  was 
detected  by  a  person  professing  to  have  no  skill,  there  was  a 
want  of  ordinary  care,  or  skill,  or  both,  manifested  in  the  treat- 
ment of  the  case. 

The  medical  witnesses  all  testify  that  it  is  customary  and 
necessary  for  the  surgeon  to  pay  a  second  visit,  for  the  purpose 
of  ascertaining  how  the  case  is  progressing,  and  whether  further 
treatment  is  required,  unless  it  be  dispensed  with  by  the  patient. 
There  was  no  conflict  in  the  evidence,  that  the  plaintiff  in  error 
was  requested  to  return,  which  he  agreed  to  do,  for  the  purpose 
of  further  examination,  on  the  following  day,  and  that  he  never 
afterwards  returned.  Then  the  fact  is  established  by  the 
evidence,  that  he  not  only  promised  to  return,  but  that  it  was 
his  duty  to  have  done  so,  unless  notified  that  such  attend- 
ance would  be  dispensed  with.  Then  if  this  was  a  part 
of  his  professional  duty,  its  omission  establishes  a  want  of 
reasonable  care  and  diligence,  which,  together  with  his  failing 
to  comply  with  his  agreement  to  return,  must  render  him  liable 
for  all  injury  which  has  resulted  from  its  non-observance.  Had 
lie  returned,  as  his  duty  and  his  agreement  required,  in  all 
probability  the  visit  would  have  resulted  in  detecting  the  true 
situation  of  the  injury,  and  relief  might  then  have  been  obtained 
by  the  employment  of  the  necessary  surgical  aid.  The  court 
therefore  did  right  in  refusing  the  twelfth  instruction  asked  by 
plaintiff  in  error,  as  it  assumed  that  it  was  not  his  duty  to  again 
visit  defendant  in  error. 
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It  is  likewise  urged,  that  the  court  below  erred  in  refusing  to 
grant  anew  trial, on  the  affidavit  of  newly  discovered  evidence. 
The  facts  alleged  in  the  affidavit  to  have  been  newly  dis- 
covered, were  only  cumulative.  The  question  tried  by  the  jury 
was,  whether  the  wrist  was  fractured  and  dislocated  at  the  time 
when  the  plaintiff  in  error  was  called  to  treat  the  injury.  The 
theory  of  his  defense  was,  that  the  wrist  was  not  then  injured. 
This  evidence,  which  is  said  to  be  newly  discovered,  if  it  had 
been  produced,  would  have  only  tended  to  show,  that  the  wrist 
received  no  injury  at  the  time  he  was  called  for  medical  advice. 
The  evidence  of  the  witnesses  of  defendant  in  error  was,  that 
the  wrist  was  then  injured,  and  from  which  it  had  never  recov- 
ered, and  the  newly  discovered  evidence  was  only  rebutting,  and 
was  cumulative  to  his  other  evidence  of  that  character. 

But  if  this  were  not  true,  the  affidavit  was  fatally  defective, 
in  not  stating  that  the  evidence,  said  to  be  newly  discovered,  was 
true.  If  he  was  unable  himself  to  swear  to  its  truth,  he  should 
have  produced  the  affidavit  of  the  witnesses  themselves,  to  satisfy 
the  court  of  such  truth.  In  an  application  for  a  new  trial, 
because  of  newly  discovered  evidence,  it  is  not  sufficient  for  the 
party  to  state  that  he  has  been  informed  and  believes  that  the 
witness  will  testify  to  the  facts,  but  the  truth  of  such  facts  must 
be  verified  by  affidavit.  Otherwise,  but  few  cases  would  occur, 
in  which  a  party  might  not  procure  some  person  to  state  that  he 
would,  on  the  trial,  swear  to  the  necessary  facts  to  procure  the 
new  trial,  and  yet,  who  might,  when  placed  on  the  stand,  wholly 
fail  to  testify  in  accordance  with  such  statement.  Such  a  prac- 
tice would  be  liable  to  great  abuse,  and  should  not,  therefore, 
be  adopted. 

Upon  the  whole  of  this  record  we  are  unable  to  perceive  any 
error  for  which  the  judgment  of  the  court  below  should  be 
reversed,  wherefore  the  same  is  affirmed. 

Judgment  affirmed. 


John  Stearns,  Plaintiff  in  Error,  v.  Benjamin  Gittings, 

Defendant  in  Error. 

ERROR  TO  HANCOCK. 

The  ninth  section  of  our  "conveyance  act"  is  constitutional,  as  a  limitation  law. 

Under  this  section  the  owner  of  the  land  may  defeat  the  right  of  the  holder  of  the 
"  claim  and  color  of  title "  by  the  payment  of  taxes  at  any  time  before  the 
period  of  limitation  has  arrived,  or  by  making  entry  and  taking  actual  posses- 
sion of  the  land  at  any  time  before  the  adverse  claimant  becomes  its  occupant, 
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or  by  a  recovery  in  ejectment  before  the  statutory  bar  has  attached  and  occu- 
pancy is  had,  by  the  holder  of  the  color  of  title. 

Under  this  section,  the  first  payment  of  taxes  being  the  payment  from  which  the 
time  of  limitation  begins  to  run,  must  be  made  after  the  acquisition  of  the  claim 
and  color  of  title,  and  the  taxes  must  be  paid  by  the  claimant  for  a  period  of 
seven  successive  years,  otherwise  he  is  not  entitled  to  the  benefit  of  the  statutory 
limitation. 

The  payment  of  taxes  and  color  of  title  must  concur. 

This  case  was  tried  before  Sibley,  Judge,  and  is  the  same 
case  reported  in  19  111.  R.,  page  379,  where  the  facts  are  fully 
stated.  The  only  new  facts  now  presented  are  set  out  in  the 
opinion. 

Williams,  Grimshaw  &  Williams,  for  Plaintiff  in  Error. 
Browning  &  Bushnell,  for  Defendant  in  Error. 

Walker,  J.  In  this  case,  we  are  asked  to  review  the  decision 
announced,  when  it  was  before  the  court  on  a  former  occasion, 
and  to  hold  the  ninth  section  of  the  conveyance  act  unconstitu- 
tional and  void.  In  that  opinion  it  was  held  that  the  section 
under  consideration  could  not  be  upheld  and  sustained,  as  an 
act  which  transfers  vested  rights  or  titles  from  one  person  to 
another,  but  that  it  was  a  limitation  law,  and  as  such,  should  be 
governed  by  the  same  rules  as  all  other  acts  of  that  character. 
That  decision  was  announced  after  a  full  argument  of  the  ques- 
tion, upon  mature  reflection,  and  was  unanimously  concurred  in  by 
a  full  bench.  Since  that  time,  there  have  been  other  cases  before 
the  court  depending  upon  the  same  section,  and  rights  enforced 
under  its  provisions,  and  there  have,  doubtless,  been  many  pur- 
chases made,  and  covenants  entered  into,  upon  the  faith  of  those 
decisions.  While  these  are  not  considerations  which  can  have 
a  controlling  influence  in  the  decision  of  this  question,  they 
nevertheless  admonish  us,  that  before  a  different  rule  is  adopted, 
we  should  be  fully  satisfied  of  the  incorrectness  of  that  already 
existing.  If  this  provision  contravenes  the  fundamental  law  of 
the  State,  we  know  of  no  consideration,  however  high  and  im- 
portant, that  can  justify  enforcing  it,  as  a  valid  law.  But  at 
the  same  time  mere  doubts  of  its  constitutionality  cannot  justify 
the  court  in  holding  it  inoperative  as  a  legislative  enactment. 

The  eighth  section  of  the  same  act,  which,  in  its  material 
features,  and  in  every  essential  element  which  is  required  to 
enter  into  a  constitutional  limitation  law,  is  the  same  as  this 
section,  has  repeatedly,  and  through  a  long  series  of  decisions, 
embracing  a  number  of  years,  been  sustained  as  a  valid  limitation 
law,  and  yet  it  is  believed  that  every  objection  which  may  be  fairly 
urged  against  the  ninth,  may,  with  equal  reason  and  force, 
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he  applied  to  the  eighth  section.  If  we  were  to  hold  the  ninth 
section  invalid,  no  escape  is  perceived,  from  being  compelled, 
for  the  very  same  reasons,  to  hold  the  eighth  as  equally  in  con- 
travention of  the  provisions  of  the  constitution.  While  our  bill 
of  rights  has  declared  "  that  no  freeman  shall  be  imprisoned  or 
disseized  of  his  freehold,  liberties,  or  privileges,  or  outlawed  or 
exiled,  or  in  any  manner  deprived  of  his  life,  liberty,  or  prop- 
erty, but  by  the  judgment  of  his  peers,  or  the  law  of  the  land," 
still  we  do  know,  that  while  this  provision  is  in  substance  contained 
in  the  bill  of  rights  in  every  State  of  the  Union,  yet  it  has  never, 
so  far  as  we  are  aware,  been  questioned  that  the  legislature  has 
competent  power  and  authority  to  adopt  such  laws.;  nor  is  the 
right  contested  in  this  case.  Then,  if  the  right  is  granted,  the 
legislature,  in  exercising  that  power,  is  not  limited  in  the  pro- 
visions of  such  acts,  except  in  so  far  as  prohibited  by  this 
restriction.  All  limitation  acts  provide  that  before  the  citizen 
is  deprived  of  his  right,  by  their  operation,  he  shall  have  a  trial 
by  jury,  to  ascertain  and  determine  whether,  by  lapse  of  time, 
and  omissions  on  his  part,  he  has  forfeited  his  right  to  assert  his 
title  under  the  law.  And  this  is  the  construction  given  to  this 
section.  This  act,  like  all  other  limitation  laws,  does  not 
transfer  the  title  of  the  owner  to  the  occupant,  but  simply  pro- 
hibits him,  after  the  bar  of  the  statute  has  become  complete, 
from  asserting  his  right.  The  statute  creates  the  bar,  and  the 
courts  prohibit  the  owner  from  asserting  his  right  against  it. 
And  so  far  as  this  act  professed  to  pass  the  title,  it  could  not  be 
sustained,  but  when  .held  to  be  a  limitation  law,  then  it  rested 
upon  the  same  basis  as  do  all  other  acts  of  that  character. 

Whilst  it  is  usual  in  framing  limitation  acts,  which  bar  the 
entry  or  the  right  of  recovery,  to  make  possession  the  most  im- 
portant requirement  in  the  creation  of  the  bar,  yet  no  decision 
of  which  we  are  aware,  has  ever  held,  that  possession  is  essen- 
tial to  the  constitutional  validity  of  such  enactments.  That  the 
act  should  afford  reasonable  time  and  opportunity  for  the  asser- 
tion of  the  right,  and  barring  the  remedy  for  laches,  and  the 
non-assertion  of  the  right,  within  the  limited  period,  is  believed 
to  be  all  the  constitution  requires.  The  terms  and  conditions 
upon  which  the  bar  may  become  complete,  in  other  respects  must 
necessarily  be  left  to  the  discretion  of  the  legislature.  The 
circumstances  demanding  the  legislative  interposition  in  such 
enactments,  must  always  have  a  controling  influence  in  their 
adoption.  While  the  time  and  opportunity  for  the  assertion  of 
the  right  must  be  reasonable,  and  while  the  act  cannot  transfer 
title,  yet  the  constitution  has  not  prescribed,  nor  can  the  courts 
prescribe,  the  provisions  which  such  an  act  must  contain.  Then 
does  this  enactment  afford  reasonable  time  and  opportunity  for 
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asserting  the  right  by  the  owner  as  against  the  holder  of  the 
color  of  title  ?  It  affords  him  the  full  period  of  seven  years  to 
institute  his  suit,  to  vindicate  his  title  and  prevent  a  bar,  if  he 
can,  within  that  period,  procure  service  upon  the  holder  of  the 
color  of  title  within  the  jurisdiction  of  the  court.  It  likewise 
affords  him  the  opportunity,  at  any  time  within  the  seven  years, 
after  the  holder  of  color  of  title  has  made  the  first  payment  of 
taxes  on  the  land  under  his  color,  to  assert  his  right  by  paying 
taxes  for  any  one  year,  and  by  that  means  to  defeat  the  bar  of 
the  statute.  He  has  also  the  right  to  assert  his  title  and  defeat 
a  bar,  by  taking  possession  of  the  land,  at  any  time  before  the 
holder  of  color  has  entered  into  its  occupancy  under  his  color 
of  title.  Under  limitation  laws  as  they  are  usually  framed,  and 
where  possession  is  a  requirement,  the  only  means  of  asserting 
title,  is  by  action  for  a  recovery  of  the  premises.  This  section, 
when  dispensing  with  possession  during  the  period  of  limitation, 
as  an  element  necessary  to  acquire  the  benefit  of  the  statutory 
bar,  has  given,  as  a  compensation,  the  other  modes  of  assert- 
ing his  title,  by  payment  of  taxes  before  the  period  of  limita- 
tion has  arrived,  or  by  making  his  entry  either  before  or 
after  the  expiration  of  the  seven  years,  and  reducing  it  to  actual 
possession  before  the  holder  of  the  color  has  become  its  occu- 
pant, or  by  a  recovery  in  ejectment,  before  the  bar  has  attached 
and  occupancy  is  had  by  the  holder  of  the  color  of  title.  Con- 
taining these  provisions  as  this  section  does,  we  are  not  prepared 
to  hold,  that  it  does  not  afford  reasonable  time  and  opportunity 
for  the  owner  to  assert  his  title,  and  thereby  defeat  the  bar  of 
the  statute. 

The  mere  hardships  which  may  occur  under  this  act,  are  only 
such  as  are  incident  to  all  limitation  laws.  The  fact  that  the 
holder  of  the  color  of  title  resides  beyond  the  limits  of  the  juris- 
diction of  the  court,  so  as  not  to  be  amenable  to  its  process,  is 
undoubtedly  a  hardship,  but  it  may  be  readily  and  cheaply 
obviated,  by  performing  a  duty  which  he,  the  owner,  owes  to 
government,  by  paying  the  taxes  which  have  been  assessed  upon 
the  land,  at  least  once  in  seven  years.  Or  by  reducing  it  to 
possession,  before  the  holder  of  the  color  obtains  the  occupancy 
of  the  land.  The  non-residence  of  the  adverse  claimant,  is 
surely  not  so  great  a  hardship,  as  it  is  under  our  other  limitation 
acts,  when  the  claimant  has  entered,  and  before  the  bar  is  com- 
plete, the  owner  of  the  better  title  dies  leaving  infants,  feme 
coverts,  or  persons  non  compos,  heirs  to  the  property.  In  such 
a  case,  the  law  has  incapacitated  them  to  take  any  steps  for 
its  recovery,  and  yet,  when  the  statute  has  once  begun  to  run,  it 
does  not  stop  until  it  has  matured  into  a  bar.  The  time  and 
opportunity  for  the  assertion  of  the  right,  under  the  ninth  sec- 
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tion,  as  against  a  person  not  within  the  reach  of  the  process  of 
the  court,  is  certainly  as  reasonable,  and  in  fact  much  more  so 
than  in  the  other  case.  We,  from  these  considerations,  are  in- 
duced to  adhere  to  the  former  decision,  holding  this  act  con- 
stitutional as  a  limitation  law.  By  holding  that  the  owner  of 
the  true  title  may  defeat  the  bar,  uuder  the  ninth  section  of  the 
act,  by  taking  possession  at  any  time  before  the  holder  of  the 
colorable  title  shall  do  so,  whether  before  or  after  the  expiration 
of  the  seven  years,  we  but  enforce  the  manifest  policy  of  the 
State,  which  is  to  encourage  the  settlement  and  occupancy  of  all 
the  lands  within  her  limits.  This  is  a  cardinal  and  manifest 
policy  with  all  civilized  governments,  and  especially  so  in  all 
new  States,  where  much  of  its  soil  is  vacant  and  unproductive. 

In  this  case,  the  sufficiency  of  the  appellant's  title,  to  author- 
ize a  recovery,  is  not  questioned,  unless  his  right  is  barred  by 
the  operation  of  this  section  of  the  statute. 

The  facts  appearing  in  this  case  are  the  same  that  appeared 
in  the  record  when  it  was  formerly  before  the  court,  except  that 
it  now  appears  that  Denman  paid  the  taxes  for  John  Ward  on 
this  land,  for  the  year  1844,  on  the  5th  of  February,  1845, 
while  he  did  not  acquire  it  by  conveyance  until  the  first  of 
September  following.  That  Wm.  G.  Ward  received  a  convey- 
ance from  John  Ward  on  the  1st  day  of  March,  1848,  and  died 
about  the  month  of  August  following,  and  that  the  taxes  for 
that  year  were  paid  on  the  22nd  of  December  of  the  same  year, 
for  and  with  the  money  of  his  executors.  The  first  payment  of 
taxes  appearing  from  the  evidence,  which  concurs  with  color  of 
title,  was  made  on  the  21st  of  March,  1847,  and  the  last  pay- 
ment was  made  for  the  year  1854,  and  prior  to  the  commence 
nient  of  this  suit,  which  was  to  the  March  term,  1855.  This 
would  embrace  a  period  of  more  then  seven  years  after  the  first 
payment  of  taxes  under  the  color  of  title.  The  theory  of  all 
limitation  laws  affecting  real  estate,  is  said  to  be  that  the  person 
claiming  the  benefit  of  the  bar  must  have  done  some  act,  or 
asserted  some  right  over  the  property,  indicating  an  intention 
to  appropriate  it  to  his  own  use,  under  a  claim  of  ownership. 
Until  some  such  adverse  act  is  done  by  the  claimant,  hostile  in 
its  nature  to  the  rights  of  the  owner,  the  statute  cannot  begin 
to  run.  The  ninth  section  of  this  act  has  substituted  the  pay- 
ment of  taxes  for  possession  to  a  certain  extent,  and  under  it 
the  payment  must  be  made  as  the  first  hostile  act  which  the 
owner  is  required  to  regard  as  manifesting  an  intention  to  ap- 
propriate the  property  to  his  use,  by  the  holder  of  the  color  of 
title.  So  of  the  entry  into  possession  by  the  adverse  claimant 
under  the  eighth  section,  and  under  neither  can  the  statute 
begin  to  run  until  the  several  acts  as  required  by  each  section 
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respectively  are  performed.  Nor  can  these  acts  relate  back  to 
the  time  of  the  acquisition  of  title,  or  to  the  period  when  the 
taxes  of  former  years  had  been  assessed  but  not  paid.  If,  after 
the  statute  has  begun  to  run,  the  holder  of  color  shall  pay  all 
taxes  legally  assessed  upon  the  land,  for  the  period  of  seven 
successive  years,  then  the  requirements  of  the  statute  have  been 
complied  with,  and  the  bar  becomes  complete.  And  it  can  make 
no  difference  whether  the  taxes  assessed  subsequent  to  the  com- 
mencement of  the  running  of  the  statute  have  been  paid  within 
the  current  year  or  not,  or  even  if  during  some  portion  of  the 
intermediate  time  no  taxes  have  been  assessed,  so  that  there  be 
seven  full  and  complete  years  between  the  first  and  last  pay- 
ment, and  that  all  taxes  legally  assessed  during  that  period 
have  been  paid  by  the  person  holding  the  color  of  title.  The 
payment  made  in  1845,  prior  to  the  acquisition  of  the  color  of 
title  by  the  tax  payer,  could  not  be  regarded  as  the  first  pay- 
ment under  this  section,  as  the  payment  and  color  did  not 
concur.  Nor  can  the  payment  of  the  taxes  of  1845  be  held 
operative  prior  to  their  payment  in  March,  1847. 

The  next  question  is,  whether  the  payment  of  the  taxes  on 
this  land  for  1848,  by  the  executors  of  Win.  G.  Ward,  in  their 
name  and  with  their  money,  is  a  payment  by  the  holder  of  the 
color  of  title.  It  is  not  contended  that  by  the  will  of  which  they 
were  the  executors,  they  took  any  title  to,  or  interest  in  this 
land,  beyond  a  mere  naked  power  to  sell  it,  and  receive  the 
purchase  money.  By  the  will  the  title  was  vested  in  the 
devisees,  subject  to  be  defeated  by  its  sale  by  the  executors. 
The  will  neither  required  nor  authorized  them  to  pay  these 
taxes,  nor  does  the  law  impose  it  as  a  duty.  It  would  hardly 
be  contended,  if  an  attorney  in  fact  were  to  pay  taxes  on  the 
land  he  was  empowered  to  sell,  in  his  own  name  and  with  his 
own  money,  without  authority  from  his  principal,  that  such  a 
payment  would  answer  the  requirements  of  the  statute,  and  no 
difference  is  perceived  in  the  two  cases.  If  the  executors  de- 
signed to  pay  for  the  devisees,  why  not  pay  and  take  the  receipt 
in  their  names,  and  not  in  the  names  of  the  executors  ?  We 
are  therefore  of  the  opinion  that  this  payment  cannot  be  held 
to  have  been  made  by  the  holders  of  the  color  of  title  within 
the  meaning  of  the  statute.  It  then  results  that  there  was  not 
payment  of  taxes,  for  seven  successive  years,  by  the  person  hold- 
ing the  color  of  title,  before  the  institution  of  this  suit,  and  the 
defendant  below  could  not  invoke  the  aid  of  the  statute  to  pro- 
tect him  against  a  recovery. 

For  these  reasons  the  judgment  of  the  court  below  must  be 
reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Jacob   S.    Haldeman  et  al,  Appellants,   v.  Washington 

Starrett,  Appellee. 

APPEAL  FROM  SCOTT. 

The  enactment  of  the  thirtieth  section  of  the  attachment  law  of  1833  was  not 
intended  to  repeal  the  first  section  of  the  law  then  in  force.  It  was  remedial  and 
not  restrictive.     So  of  the  amendment  of  1851  to  the  attachment  law. 

A  formal  judgment  of  respondeat  ouster  need  not  be  entered  by  the  court,  if  the 
defendant  is  allowed  opportunity  to  answer  further,  and  refuses  so  to  do. 

This  is  a  suit  in  attachment.  The  facts  are  these :  The 
appellee  in  this  case,  on  the  1st  day  of  December,  1858,  sued 
appellants  in  an  action  of  assumpsit,  at  the  special  December 
term  of  the  Circuit  Court  of  Scott  county,  and  on  the  third  day 
of  said  month,  appellee  filed  in  the  office  of  the  clerk  of  said 
court,  an  order  for  dismissal  of  said  suit,  and  on  the  same  day 
commenced  this  suit  of  attachment  against  appellants  for  the 
same  causes  of  action,  as  in  the  said  action  of  assumpsit,  in  said 
court,  and  at  the  said  special  term  both  of  said  causes  were 
continued  over  to  the  April  term  of  said  court.  On  the  20th 
day  of  April,  1859,  and  before  the  sitting  of  said  court,  appel- 
lants filed  in  said  court  the  plea  in  abatement  in  this  cause  to  said 
attachment  suit,  alleging  that  the  said  suit  in  assumpsit  was  still 
pending  and  undetermined  in  said  court,  to  which  plea  appellee 
filed  replication,  admitting  in  substance  the  facts  set  forth  in  the 
plea,  but  seeking  to  justify  the  proceeding  in  attachment,  where- 
upon appellants  demurred  to  said  replication — which  was  over- 
ruled by  the  court,  and  appellants  not  answering  further,  the 
court  rendered  judgment  in  favor  of  appellee  for  the  amount 
due  on  the  note  sued  upon,  and  costs — from  which  judgment  the 
defendants  below  appealed  to  this  court. 

The  case  was  tried  by  Woodson,  Judge. 

J.  Geimshaw,  and  Berry  &  Haldeman,  for  Appellants. 

Knapp  &  Case,  for  Appellee. 

Caton,  C.  J.  The  first  section  of  the  attachment  law  which 
was  in  force  previous  to  the  amendment  of  1833,  did,  beyond 
all  question,  authorize  the  suing  out  of  a  writ  of  attachment 
upon  a  demand,  on  which  an  action  of  assumpsit  had  been 
already  commenced,  and  was  still  pending.  One  of  the  causes 
enumerated  for  the  attachment  is,  concealing  himself  by  the 
defendant,  or  standing  in  defiance  of  an  officer  so  that  process 
cannot  be  served  on  him.     If  it  be  admitted  that  the  process 
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thus  evaded  or  defied  need  not  necessarily  have  been  issued  in 
an  action  for  the  same  demand,  at  least  it  might  be,  and  such 
would  be  the  case  in  a  great  majority  of  instances,  where  the 
aid  of  the  statute  would  be  likely  to  be  invoked.  Indeed,  this 
construction  has  never,  to  our  knowledge,  been  questioned. 
But  in  order  to  relieve  the  creditor  from  the  necessity  of  com- 
mencing a  separate  action  by  attachment  in  such  a  case,  in  1833 
this  law  was  amended  by  the  enactment  of  what  now  constitutes 
the  thirtieth  section  of  the  attachment  law.  That  section  pro- 
vides that  "  plaintiffs  in  any  action  of  debt,  covenant  or  trespass, 
or  on  the  case  upon  promises,  having  commenced  their  action  or 
actions  by  summons,  at  any  term  pending  such  suit,  and  before 
judgment  therein,  may,  on  filing  in  the  office  of  the  clerk  where 
such  action  is  pending,  a  sufficient  affidavit  and  bond,  sue  out 
an  attachment  against  the  lands  and  tenements,  goods,  chattels, 
rights,  credits  and  effects  of  the  defendant,  which  attachment 
shall  be  entitled  in  the  suit  pending,  and  shall  be  in  aid  thereof, 
and  such  proceedings  shall  be  thereupon  had,  as  are  required  or 
permitted  in  original  attachments  in  all  things  as  near  as  may  be." 
This  statute  only  afforded  a  cumulative  remedy,  and  was  not 
designed  to  repeal  any  portion  of  the  first  section  of  the  attach-  ■ 
nient  law,  and  under  it  we  held,  in  Moore  v.  Hamilton*  2  Gil- 
man,  429,  that  where  an  attachment  was  brought  in  aid  of  an 
action  already  commenced,  the  plaintiff  could  not  proceed  with 
his  attachment  till  he  got  personal  service  on  the  defendant  of 
the  summons  in  the  principal  case.  If  then,  the  thirtieth  section 
was  designed  to  confine  the  party  who  had  already  brought  an 
ordinary  action  to  recover  his  debt,  to  the  remedy  there  pro- 
vided, it  deprived  creditors  of  all  remedy  by  attachment  where 
an  ordinary  action  had  first  been  commenced,  and  they  had 
failed  to  get  service,  although  it  might  be  because  the  defendant 
concealed  himself  or  stood  in  defiance  of  the  officer.  Such  was 
clearly  not  the  intention  of  that  law.  It  was  designed  to  be 
remedial  and  not  restrictive. 

But  it  is  the  amendment  passed  in  1851  that  seems  to  be  most 
relied  upon  as  repealing  this  portion  of  the  first  section  of  the 
attachment  law.  That  law  is  in  these  words :  "  That  upon 
retun^of  attachments  issued  in  aid  of  actions  pending,  unless  it 
shall  appear  that  the  defendant  or  defendants  have  been  served 
with  process  in  the  original  cause,  notice  of  the  pendency  of  the 
suit  and  of  the  issue  and  levy  of  the  attachment,  shall  be  pub- 
lished as  is  required  in  cases  of  original  attachment,  and  such 
publication  shall  be  sufficient  to  entitle  the  plaintiff  to  judgment, 
and  the  right  to  proceed  thereon  against  the  property  and  estate 
attached,  and  against  garnishees,  in  the  same  manner  and  to  the 
same  extent,  and  with  the  same  effect  as  if  the  suit  had  been 
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commenced  by  attachment."  This  amendment  was  evidently 
adopted  solely  for  the  purpose  of  meeting  the  difficulty  growing 
out  of  the  thirtieth  section,  as  construed  by  the  court  in  the 
case  in  2  Gilman,  above  referred  to,  and  there  is  nothing  to  in- 
dicate a  design  to  repeal  any  part  of  the  first  section.  This 
amendment  was  strictly  cumulative.  The  demurrer  to  the 
replication  was  properly  overruled. 

But  finally,  it  is  objected  that  a  formal  judgment  of  respondeat 
ouster  was  not  entered  by  the  court.  This  objection  is  fully 
answered  by  the  decision  of  this  court  in  the  case  of  Bradshaw 
v.  Morehouse,  1  Gilm.  395.  While  the  judgment  on  the 
demurrer  was  not  a  formal  judgment  requiring  the  defendant  to 
answer  over,  it  is  clearly  manifest  from  the  record  that  he  was 
allowed  opportunity  to  do  so,  which  he  refused,  and  a  judgment 
by  nil  dicit  was  entered  because  he  would  not  answer  further. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Hugh  S.  Martin,  Plaintiff  in  Error,  v.  The  People  of  the 
State  of  Illinois,  Defendants  in  Error. 

ERROR  TO  FULTON. 

On  a  trial  under  an  indictment  for  obstructing  a  highway,  the  questions,  whether 
the  road  was  ever  worked  or  recognized  by  the  public  authorities,  or  whether  the 
road  was  used  as  a  public  highway,  are  proper ;  and  the  answers  should  be  ad- 
mitted in  evidence. 

The  description  of  the  road  in  the  indictment  is  material,  and  must  be  proved  as 
laid. 

The  description  of  a  road  as  leading  from  A.  to  B.  is  sufficient. 

This  was  a  proceeding  by  indictment  in  the  Circuit  Court  of 
Fulton  county,  Bailey,  Judge,  against  plaintiff  in  error,  for 
obstructing  a  road  in  said  county,  claimed  as  a  highway. 

The  evidence  in  the  case  is  very  voluminous,  as  are  the  instruc- 
tions asked  on  the  part  both  of  plaintiff  and  defendant ;  but  the 
facts  on  which  the  case  turned  are  sufficiently  stated  in  the  opinion. 

Ross  &  Stevenson,  Phelps  &  Kimball,  and  Logan  &  Hay, 
for  Plaintiff  in  Error. 

Goudy  &  Judd,  for  Defendants  in  Error. 

Walker,  J.  On  the  trial  below,  plaintiff  in  error  asked  of 
a  witness,  if  the  road  in  question  was  ever  worked  or  recognized 
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by  the  public  authorities,  by  the  township  or  the  county  author- 
ities, or  was  by  them  treated  as  a  public  highway.  Of  another 
witness,  he  asked  the  question,  whether  the  road  was  ever  used 
as  a  public  highway.  To  the  answering  of  these  questions  the 
People  objected,  and  the  court  sustained  the  objection,  and  to 
this  decision  of  the  court,  the  plaintiff  in  error  excepted,  and 
amongst  others  assigns  it  for  error.  The  People  relied  upon 
user  in  the  nature  of  a  prescription  to  establish  the  right  which 
they  claimed.  To  establish  such  a  right,  it  was  incumbent  upon 
the  prosecution  to  show  an  adverse  uninterrupted  use  for  the 
length  of  time  required  to  establish  the  right.  If  the  use  of 
the  way  was  not  by  the  public,  but  merely  by  a  few  individuals 
of  the  neighborhood,  and  the  use  was  only  occasional,  and  the 
township,  county,  or  district  authorities  did  not  exercise  any 
control  over  it,  and  failed  to  repair  it  when  repairs  were  needed, 
as  they  did  other  roads  in  the  vicinity,  the  jury  would  have  been 
fully  justified  in  finding  for  the  defendant  below.  But  if,  on 
the  contrary,  the  use  by  the  public  was  adverse  to  the  owner, 
and  the  road  was  traveled,  and  was  repaired  as  other  public 
highways,  under  the  directions  of  the  proper  officers,  for  the 
period  of  twenty  years,  the  right  to  a  conviction  was  complete, 
if  the  obstruction  was  established.  It,  then,  is  obvious  that  the 
questions  were  proper,  as  they  sought  evidence  that  would  have 
tended  to  establish  the  very  question  in  controversy. 

The  indictment  describes  the  road  as  leading  from  Bradshaw's 
mills  to  Bernadotte.  This  description  is  sufficiently  certain  to 
answer  the  requirements  of  the  rules  of  pleading.  But  the 
description  of  the  road  in  the  indictment  was  material,  and 
should  have  been  proved  as  laid.  Had  the  particular  description 
laid  in  the  indictment,  been  confined  to  the  point  of  obstruction, 
and  the  allegation  had  been  that  there  was  a  public  road  at  that 
place,  which  led  towards  Bradshaw's  mills  and  Bernadotte,  then 
no  more  of  the  road  need  have  been  proven  than  was  particu- 
larly described,  and  no  more  proof  would  have  been  required 
than  would  have  established  that  description.  But  in  this  case 
the  road  was  alleged  to  have  existed  between  both  points,  and 
was  made  essential  as  a  description,  and  thereby  material.  In 
the  case  of  Daniels  v.  The  People,  21  111.  R.  439,  there  was  a 
dispute,  whether  the  road  had  been  located  at  the  point  of 
obstruction,  or  on  a  line  lateral  to  it.  There  the  evidence  tended 
to  prove  that  the  line  of  road  which  was  obstructed,  had  been 
both  located  and  used  for  the  period  of  twenty  years.  It  was 
in  view  of  this  conflict,  as  to  which  was  the  true  line  of  road 
between  the  points  of  termination,  that  the  instructions  were 
given  in  that  case.  In  that  case  the  contest  was  not,  whether 
there  was  a  road  between  the  points  named,  but  as  to  the  precise 
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line  on  which  it  run,  and  whether  the  obstruction  was  upon  the 
line  of  the  road.  That  case  does  not  conflict  with  these  views. 
In  this  case  there  is  no  evidence  that  the  line  of  travel  at  this 
part  of  the  road  had  ever  run  upon  any  other  line  than  that 
obstructed,  and  consequently  no  conflict  existed.  This,  then, 
rendered  the  sixteenth  of  defendant's  instructions  proper,  and 
the  court  erred  in  refusing  it. 

In  what  we  have  said  in  reference  to  the  rejection  of  evidence 
by  the  court,  it  will  be  perceived  that  the  fifteenth  instruction 
asked  by  defendant  below,  should  have  been  given.  We  are 
unable  to  perceive  any  objection  to  the  defendant's  nineteenth 
instruction,  as  it  was  asked.  If  the  road  had  only  been  used  as  a 
private  way,  during  the  whole  of  the  time  of  its  enjoyment,  by  those 
who  used  it,  they  perhaps  acquired  a  prescriptive  right  of  way, 
but  such  a  right  of  way  could  not  confer  upon  the  public  a  right. 
Such  an  individual  right  cannot  be  claimed  and  used  by  the  pub- 
lic.    The  instruction  should  therefore  have  been  given  as  asked. 

The  instructions  asked  are  so  numerous,  that  they  burthen  the 
record  to  such  an  extent  that  we  find  a  want  of  time  to  examine 
them  in  detail,  but  it  will  be  observed  that  all  of  the  legal  princi- 
ples applicable  to  the  evidence  in  the  case,  are  embraced  in>  a 
small  number  of  them.  We,  however,  perceive  no  other  errors 
in  this  record. 

But  for  those  indicated  in  this  opinion,  the  judgment  of  the 
court  below  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Frederick  Gebhart,  Plaintiff  in  Error,  v.  Leason  Adams, 

Defendant  in  Error. 

error  to  christian. 

The  statute  of  limitations  should  be  specially  pleaded,  to  all  actions  of  a  personal 
nature. 

Under  the  general  issue,  lapse  of  time  may  be  given  in  evidence  to  defeat  the  ac- 
tion, as  well  as  under  the  plea  of  the  statute. 

The  allegation  of  the  precise  time  is  not  essential  in  actions  for  cutting  timber. 
Proof  of  any  clay  after  the  day  first  alleged  and  before  the  commencement  of  the 
suit,  is  sufficient. 

In  declaring  upon  a  statute,  the  cause  of  action  should  be  described  in  the  lan- 
guage of  the  statute. 

The  declaration  in  this  case  is  substantially  as  follows : 
Frederick  Gebhart,  plaintiff,  complains  of  Leason  Adams, 
defendant  in  custody,  etc.,  of  a  plea  that  he  render  unto  the 
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said  plaintiff  the  sum  of  one  thousand  and  twenty-eight  dollars, 
which  he,  the  defendant,  owes  to  and  justly  detains  from  him, 
the  said  plaintiff;  For  that  whereas,  heretofore,  to  wit,  on  the 
first  day  of  January,  A.  D.  1854,  and  from  thenceforward  con- 
tinually until  the  commencement  of  this  suit,  at  the  county  and 
circuit  aforesaid,  the  said  plaintiff  was  the  owner,  in  fee  simple, 
of  certain  lands,  (describing  them,)  in  the  county  of  Christian, 
and  State  of  Illinois,  the  said  defendant,  on  the  day  and  year 
aforesaid,  and  on  divers  other  days  and  times  between  that  day 
and  the  bringing  of  this  suit,  at  the  county  aforesaid,  with  force 
and  arms,  and  without  having  obtained  permission  of  the  plain- 
tiff so  to  do,  entered  into  and  upon  the  lands  and  premises  afore- 
said of  the  plaintiff,  and  cut,  felled  and  carried  away  twenty 
white  oak  trees,  etc.,  which  said  trees  and  saplings  theretofore 
and  up  to  the  time  of  cutting  and  felling  the  same  as  aforesaid, 
were  standing  and  growing  upon  the  land  aforesaid  of  the  plain- 
tiff aforesaid,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  by  reason  whereof,  and  by  force  of  the 
statute  in  such  case  made  and  provided,  an  action  hath  accrued 
to  the  said  plaintiff  to  have  and  demand  of  and  from  the  said 
defendant  a  large  sum  of  money  for  each  tree  and  sapling  so 
cut,  felled  and  carried  away  as  aforesaid,  to  wit,  the  sum  of 
eight  dollars  for  each  white  oak  tree,  etc.,  cut,  felled  and  car- 
ried away  as  aforesaid,  amounting  in  the  aggregate  to  a  large 
sum  of  money,  to  wit,  the  sum  of  one  thousand  and  twenty- 
eight  dollars,  above  demanded. 

And  also,  for  that  the  said  plaintiff  afterwards,  to  wit,  on 
the  first  day  of  January,  A.  D.  1854,  and  from  that  day  hence- 
forward continually  until  the  bringing  of  this  suit,  was  seized  in 
fee  simple,  in  his  own  right,  of  the  said  lands  in  the  first  count 
of  this  declaration  mentioned  and  described,  and  the  said  de- 
fendant on  the  day  and  year  aforesaid,  and  on  divers  other  days 
and  times  between  that  day  and  the  commencement  of  this  suit, 
by  himself  and  his  servants,  with  force  and  arms  and  without 
having  first  obtained  permission  of  the  plaintiff  so  to  do,  entered 
into  and  upon  the  lands  and  premises  aforesaid  of  the  plaintiff, 
and  cut  and  felled  twenty  others.  (Here  follows  a  description 
of  the  trees,  etc.) 

Yet  the  said  defendant  (although  often  requested  so  to  do) 
hath  not,  as  yet,  paid  the  said  plaintiff  the  said  sum  of  money 
above  demanded,  or  any  part  thereof,  but  so  to  do,  hath  hitherto 
wholly  neglected  and  refused,  and  still  doth  neglect  and  refuse, 
to  the  damage  of  the  plaintiff,  of  two-  hundred  dollars,  and 
therefore  he  sues. 

To  this  declaration  a  demurrer  was  filed,  which  was  sustained 
by  the  court;  the  following  were  the  causes  assigned,  viz. : 
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And  for  cause  of  answer  the  said  defendant  insists  that  the 
said  declaration  is  defective  in  not  setting  forth  any  day  within 
the  statute  of  limitations  upon  which  said  supposed  offense  was 
committed. 

That  the  said  declaration  is  defective  in  this,  that  it  does  not 
describe  the  land  trespassed  upon  with  that  certainty  required 
by  law  to  enable  the  defendant  to  prepare  his  proofs  to  answer 
the  said  declaration. 

That  the  said  declaration  is  bad  for  duplicity,  and  being 
double  in  substance,  defendant  is  not  bound  by  law  to  answer 
the  same. 

That  the  declaration  is  otherwise  formally  defective  and 
insufficient. 

This  demurrer  was  sustained  by  the  court  below,  and  judg- 
ment rendered  upon  demurrer  for  the  defendant. 

Stuart  &  Edwards,  and  H.  M.  Yandever,  for  Plaintiff  in 
Error. 

S.  T.  Logan,  for  Defendant  in  Error. 

Breese,  J.  It  is  now  well  settled  that  the  statute  of  limita- 
tions must  be  specially  pleaded,  however  contrary  it  may  be  to 
the  original  design  of  the  statute,  to  all  actions  of  a  personal 
nature.  It  cannot,  by  demurrer  to  the  declaration,  be  used  as 
a  defense.  In  an  action  on  a  penal  statute,  to  make  the  statute 
of  limitations  available  as  a  bar,  it  must  be  specially  pleaded. 
Under  the  general  issue,  the  lapse  of  time  might  be  given  in 
evidence  to  defeat  the  action,  as  well  as  under  the  plea  of  the 
statute.  We  have  decided,  in  Bumap  v.  Wight,  14  111.  R.  304, 
that  the  statute  of  limitations  cannot  be  urged  in  support  of  a 
motion  to  dismiss  a  writ  of  error,  which  appeared  not  to  have 
been  sued  out  within  the  time  limited  by  law.  In  the  case  of 
Johnson  v.  The  United  States,  3  McLean,  89,  the  court  held, 
when  there  is  a  bar  under  this  statute,  it  must  be  pleaded,  and 
this  seems  to  be  the  tenor  of  the  decisions  of  all  the  courts  in 
modern  times. 

The  allegation  of  the  precise  time  is  not  essential  in  actions 
of  this  kind,  nor  even  in  criminal  cases,  unless  in  a  few  cases 
where  time  may  be  of  the  essence  of  the  controversy.  Proving 
the  act  to  have  been  done  on  any  day  after  the  day  first  alleged 
and  before  the  commencement  of  the  suit,  would  be  sufficient. 

It  is  contended  further  by  the  defendant,  that  the  declaration 
is  defective,  because  it  does  not  aver  that  the  timber  was  cut 
willfully,  knowingly,  or  in  criminal  negligence  ;  and  reference  is 
made  to  2  Scammon,  462 ;  12  111.  R.  239 ;  10  N.  Hamp.  438. 
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The  case  in  2  Scammon,  Gushing  v.  Dill,  was  originally  com- 
menced before  a  justice  of  the  peace,  and  removed  by  appeal  to 
the  Edgar  Circuit  Court,  and  thence  to  this  court.  The  ques- 
tion therefore,  must  have  arisen  upon  the  evidence ;  and  as 
there  was  no  proof  that  the  act  had  been  willfully  done,  the 
judgment  was  reversed. 

The  case  in  12  111.  R.,  White  croft  v.  Vandaver,  was  decided 
upon  a  motion  in  arrest  of  judgment,  for  manifest  defects  in  the 
declaration,  the  declaration  not  containing  the  necessary  aver- 
ments to  bring  the  case  within  the  statute.  In  this  case  the 
declaration  is  framed  in  the  words  of  the  statute,  and  contains 
all  the  averments  this  court  deemed  essential  in  the  case  of 
Whitecroft.  It  is  a  correct  rule  in  declaring  upon  a  statute,  to 
describe  the  cause  of  action,  whatever  it  may  be,  in  the  words 
of  the  statute.  Even  in  criminal  cases,  this  is  allowed.  The 
court,  in  12  111.  R.,  put  their  construction  upon  the  statute,  and 
say,  "  to  subject  a  party  to  such  punishment,  he  must  have  com- 
mitted the  wrong  knowingly  and  willfully,  or  under  such  circum- 
stances as  show  him  guilty  of  criminal  negligence."  Not  that 
this  averment  is  required  in  terms  by  the  statute,  but  that  must 
be  taken  to  be  the  meaning  and  intent  of  the  act.  This  is  the 
construction  the  court  put  upon  the  statute.  If  then  the  words 
of  the  statute  mean  that  the  party  must  commit  the  wrong  know- 
ingly and  willfully,  then  they  must  mean  the  same  in  pleading. 
The  court  cannot  put  one  construction  upon  words  in  a  statute, 
and  deny  them  the  same  construction  when  the  same  words  are 
used  in  a  declaration  or  plea.  The  pleader  is  not  bound,  in 
declaring  upon  a  statute,  to  set  forth  all  or  any  of  the  words 
the  court  may  have  used  in  construing  the  statute,  for  when 
they  have  placed  their  construction  upon  it,  and  say  that  it 
means  a  particular  thing,  the  words  of  the  statute  must  be  con- 
strued to  mean  the  same  thing  in  a  declaration  on  that  statute. 
This  is  a  self-evident  proposition. 

We  take  this  declaration,  then,  being  in  the  words  of  the 
statute,  to  mean  that  the  act  of  the  defendant,  in  cutting  the 
timber,  without  the  consent  of  the  owner,  and  by  an  entry  upon 
the  land  with  force  and  arms,  was  an  act  done,  knowingly  and 
willfully.  These  remarks  will  also  apply  to  the  case  in  10 
N.  H.,  Batchelder  v.  Kelly.  The  declaration  containing  all  the 
essential  averments,  should  have  been  adjudged  good,  and  the 
demurrer  overruled. 

The  judgment  is  reversed  and  the  cause  remanded,  with  leave 
to  defendant  to  withdraw  his  demurrer  and  plea. 

Judgment  reversed. 
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Jared  P.  Irwin,  Appellant,  v.  David  Miller,  Appellee. 

APPEAL  FROM  SANGAMON. 

Where  the  record  shows  the  introduction  of  evidence  to  establish  a  color  of  title 
only,  a  party  will  not  be  permitted  to  shift  his  ground,  and  use  the  evidence  for 
another  and  different  purpose. 

The  word  "paid"  on  a  collector's  book,  opposite  a  tract  of  land,  is  not  evidence 

that  the  taxes  were  paid  by  the  person  in  whose  name  the  land  is  listed. 
A  claimant  under  a  tax  deed  should  show  affirmatively  that  he  paid  the  taxes. 

An  affidavit  of  loss  of  receipts,  might  authorize  proof  of  their  contents,  but  not 
the  introduction  of  the  collector's  book,  to  prove  by  the  word  "  paid,"  entered  on 
them,  the  contents  of  such  receipts. 

The  opinion  of  Mr.  Justice  Breese  gives  a  full  statement  of 
the  case.  The  hearing  in  the  Circuit  Court  was  before  Rice, 
Judge. 

Hay,  Campbell  &  Cullom,  for  Appellant. 

E.  B.  Herndon,  for  Appellee. 

Breese,  J.  This  was  an  action  of  ejectment  brought  by  the 
plaintiff  against  the  defendant,  for  the  premises  described  in  the 
declaration,  and  tried  by  the  court,  a  jury  being  waived. 

The  plaintiff,  on  the  trial,  showed  title  in  himself  to  the 
premises,  regularly  deduced  from  the  government  of  the  United 
States. 

The  defendant,  to  make  out  his  defense  under  the  limitation 
laws  of  the  State,  then  offered  and  read  in  evidence,  as  color  of 
title,  a  sheriff's  deed  to  N.  W.  Edwards,  for  the  premises  in 
controversy,  executed  the  26th  of  May,  A.  D.  1845,  on  a  sale 
of  the  premises  for  taxes  for  the  year  1842 ;  sale  3rd  of  April, 
1843  ;  and  in  connection  therewith,  a  judgment  and  precept  of 
the  Sangamon  Circuit  Court  for  the  year  aforesaid,  against  the 
land,  and  also  a  chain  of  conveyances  from  Edwards  to  himself, 
showing  a  connected  color  of  title  under  said  sheriff's  deed. 
The  bill  of  exceptions  then  set  forth  :  "  The  defendant  further, 
to  maintain  his  said  defense,  then  offered  in  evidence  the  col- 
lector's book,  of  said  county,  which  said  collector's  book  showed 
that  the  land  in  controversy  had  been  assessed  for  taxes  for  ten 
years  to  the  defendant,  and  the  persons  under  whom  he  claims 
title  as  aforesaid,  and  upon  which  said  books,  for  each  year  afore- 
said, the  word  "  paid "  was  marked  opposite  the  land  in  con- 
troversy ;  and  said  defendant  further  made  oath  that  the  tax 
receipts  for  any  of  those  years,  except  1853,  1854,  1855  and 
1857,  were  not  in  his  possession,  and  thereupon  offered  said  col- 
26 
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lector's  book  for  the  remainder  of  ten  j*ears  aforesaid,  for  the 
purpose  of  showing  payment  of  the  taxes  on  said  land  for  the 
vears  aforesaid,  by  the  defendant,  and  those  under  whom  he 
claims.  The  plaintiff  objected  to  this  evidence.  The  objection 
was  overruled,  and  exception  taken.  The  defendant  then  showed 
receipts  for  the  taxes  on  the  land  to  himself  and  those  under 
whom  he  claimed  for  the  years  1853,  1854,  1855  and.  1857. 
This  was  all  the  evidence.  The  court  found  for  the  defendant, 
and  gave  judgment  against  the  plaintiff  for  the  costs.  A  motion 
was  made  for  a  new  trial,  which  being  overruled,  exception  was 
taken. 

The  errors  assigned  are :  1st.  That  the  court  erred  in 
receiving  improper  testimony.  2nd.  That  the  finding  of  the 
court,  on  the  evidence,  was  erroneous.  That  the  court  erred  in 
overruling  the  motion  for  a  new  trial,  and  in  rendering  judgment 
against  the  plaintiff. 

The  appellant  contends  now,  here,  that  the  defense  under  the 
limitation  laws,  was  not  made  out  by  the  evidence — that  there 
was  no  evidence  as  to  whether  the  land  was  vacant  or  occupied, 
or  whether  it  was  in  the  possession  of  the  plaintiff  or  defendant, 
for  the  period  necessary  to  make  out  the  limitation — that  under 
the  9th  section  of  the  act  of  1889,  it  was  necessary  to  show 
that  the  land  was  vacant  and  unoccupied ;  but  in  this  case  non 
constat,  but  that  plaintiff  himself  was  in  possession  of  the  land 
all  the  time — that  under  the  8th  section  it  was  necessary  for  the 
defendant  to  have  shown  possession  with  payment  of  taxes,  and 
color  of  title. 

There  was  no  evidence  of  seven  years  payment  of  taxes. 
The  evidence  offered  was  improper,  and  did  not  prove  it.  He 
further  contends  that  this  was  not  a  case  in  which  a  resort  to 
secondary  evidence  was  admissable,  for  any  other  purpose  than 
to  prove  the  contents  of  the  tax  receipts.  That  payment  of 
taxes  may  be  proved  by  any  other  legitimate  evidence,  and  hence 
the  affidavit  of  the  loss  of  the  receipts  was  not  necessary  to  let 
in  other  evidence.  Appellant  contends  that  whatever  mode  was 
resorted  to,  to  prove  the  payment,  that  mode  should  have  afforded 
legitimate  and  sufficient  evidence  of  the  fact,  not  only  of  the 
payment  of  the  taxes,  but  of  payment  by  the  defendant,  or  those 
under  whom  he  claimed.  That  "the  production  of  the  collector's 
book,  with  the  word  "  paid  "  written  opposite  the  tract,  did  not 
prove  payment  by  the  defendant,  or  those  under  whom  he 
claimed. 

T\\q  plaintiff,  on  the  other  hand,  seeming  to  abandon  the 
original  grounds  of  recovery,  now  contends  here,  that  the 
judgment,  execution,  sale,  and  sheriff's  deed,  make  out  a  good 
title  in  himself,  and  that  he  can  now  prevail  on  such  title. 


o 
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On  this  point,  it  may  be  sufficient  to  observe,  that  the  record 
shows  these  proceedings,  sale  and  deed,  were  offered  as  color  of 
title  only,  and  the  plaintiff  must  be  held  to  it.  He  cannot  now 
shift  his  ground,  and  use  the  deed  for  another  and  different 
purpose. 

The  objections  taken  by  the  appellant,  we  conceive,  are  well 
taken.  There  was  no  proof  that  the  land  was  vacant  and 
unoccupied  when  the  plaintiff's  color  of  title  commenced.  The 
word  "-paid,"  entered  on  the  collector's  books,  opposite  this 
tract  of  land,  is  no  evidence  that  the  taxes  were  paid  by  the 
person  in  whose  name  it  was  listed — non  constat,  that  the  taxes 
were  paid  by  the  owner  of  the  government  title.  The  claimant 
under  the  tax  deed  should  show  affirmatively  that  he  paid  the 
taxes.     The  law  will  not  presume  that  to  favor  him. 

The  affidavit  of  the  loss  of  the  receipts  for  taxes,  could  only 
let  in  evidence  of  their  contents,  not  of  the  books,  as  estab- 
lishing, by  the  word  "paid"  marked  on  them,  the  contents  of 
the  receipts.  Payment  of  taxes,  as  we  have  held,  in  Hinchman 
v.  Whetstone,  ante  p.  185,  can  be  proved  by  evidence  other  than 
the  tax  receipts,  and  also  the  party  who  paid  them.  There 
being,  then,  no  evidence  that  the  defendant  had  paid  the  taxes 
assessed  against  this  land,  for  the  seven  years  required  by  law, 
the  judgment  must  be  reversed,  the  cause  remanded,  and  a  new 
trial  had. 

Judgment  reversed. 


Thomas  Ously,  Senior,  and  William  Ously,  Junior, 
Appellants,  v.  Victor  M.  Hardin,  Appellee. 

APPEAL  FROM  ADAMS. 

Trespassers  may  be  held  jointly  and  severally  liable,  and  the  acts  and  declarations 
of  any  one,  may  be  chargeable  upon  all. 

In  actions  for  torts  to  the  person,  or  malicious  injury  to  property,  exemplary  dam- 
ages may  be  given. 

The  party  injured  may  show  to  the  jury,  that  he  was  of  weak  mind  and  incapable 
of  taking  care  of  himself. 

This  is  an  action  of  trespass  commenced  to  the  Sept.  term, 
1857,  of  the  Pike  Circuit  Court,  by  appellee  against  appellant 
and  four  others. 

The  declaration  charges  the  defendants  with  an  assault  and 
battery  on  plaintiff.  Service  on  appellants  only,  who  appeared 
and  pleaded  the  general  issue.  The  venue  was  subsequently 
changed  to  Adams,  where  the  cause  was  tried  at  the  March  term, 
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1859 ;  verdict  and  judgment  against  appellants  for  $600.  Sibley, 
Judge,  presiding. 

The  bill  of  exceptions  shows,  that  on  the  trial,  plaintiff  pro- 
duced evidence  tending  to  show  that  defendants  charged  him 
with  having  stolen,  from  one  of  the  defendants,  money  and  a 
watch,  and  that  they  tied  him  and  whipped  him  to  get  the  same 
back. 

The  plaintiff  proved,  on  the  trial,  by  three  witnesses,  that 
before  and  about  the  time  of  said  whipping,  he  was  out  of  his 
right  mind,  and  at  times  wild  and  crazy. 

Defendants  moved  for  a  new  trial,  for  the  reason  that  the 
court  gave  for  plaintiff,  improper  instructions.  The  motion  was 
overruled  and  defendants  excepted,  and  now  assign  for  error, 
that  the  court  gave  improper  instructions  for  plaintiff,  and  that 
the  court  erred  in  refusing  a  new  trial. 


■» 


C.  L.  Higbee,  and  J.  Grimshaw,  for  Appellant. 
A.  Wheat,  for  Appellee. 

Breese,  J.  Trespassers  are  jointly  and  severally  liable,  and 
may  be  so  charged  and  found.  When  parties  have  combined 
for  a  bad  purpose,  the  acts  and  declarations,  and  knowledge  of 
any  one  of  the  combination,  may  be  chargeable  upon  the  whole. 
Therefore,  the  knowledge  that  one  of  the  defendants  had,  that 
their  victim  was  of  weak  and  unsound  mind,  is  imputable  to  the 
other  defendant,  and  he  must  be  charged  with  that  knowledge. 
They  were  associated  for  a  bad  purpose — were  partners  in  a 
lawless  transaction,  and  must  be  responsible  to  every  extent. 

The  only  exception  taken,  or  objection  made,  is  to  these  in- 
structions given  to  the  jury  on  behalf  of  the  plaintiff : 

"  That  in  assessing  damages  in  this  case,  if  the  jury,  from  the 
evidence,  find  the  defendants  guilty,  the  jury  may  give  plaintiff 
vindictive  damages,  smart  money,  and  that  in  assessing  damages, 
they  are  not  confined  to  any  amount  of  damages  actually  proved 
to  have  been  sustained  by  plaintiff,  but  may  assess  damages  in 
their  discretion,  not  exceeding  the  amount  claimed  in  the  declara- 
tion. 

"  That  if  the  jury  find,  from  the  evidencej  that  at  the  time  of 
the  alleged  battery,  and  before  that  time,  the  plaintiff  was  a 
person  of  feeble  intellect  or  unsound  mind,  that  his  state  of 
mind  may  be  taken  into  consideration  by  the  jury,  in  assessing 
damages  in  this  case,  if  from  the  evidence  they  find  the  defend- 
ants guilty." 

As  to  the  first  of  these  instructions,  it  is  a  well  settled  com- 
mon law  principle,  that  in  actions  for  torts  to  the  person,  and 
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in  malicious  torts  to  property,  the  jury  may  give  smart  money 
in  the  shape  of  heavy  damages,  not  as  compensation  alone  for 
the  injury  received,  but  as  punishment  to  the  defendant  who  did 
the  wrong  ;  hence  they  are  sometimes  called  punitory  or  punitive 
damages.  In  cases  of  contract,  and  in  many  cases  of  torts  to 
property,  a  rule  can  be  applied  to  the  facts  so  accurately,  as  to 
make  the  amount  to  be  found  by  the  jury,  a  mere  matter  of  cal- 
culation, compensation  only  being,  in  general,  the  object  to  be 
attained  in  such  cases.  In  torts  to  the  person,  the  amount  of 
the  damages  is  entirely  at  the  disposal  of  the  jury,  and  a  new 
trial  will  not  be  granted  on  the  allegation  that  they  are  exces- 
sive, unless  the  court  is  satisfied  the  verdict  is  the  result  of  per- 
verseness  and  of  gross  error,  and  sufficient  to  show  that  the 
jury  have  acted  under  the  influence  of  undue  motives  or  mis- 
conception. This  is  understood  to  be  the  rule  of  the  common 
law,  and  as  such  we  recognize  it.  If  it  be  a  bad  rule,  or  unjust, 
it  is  competent  for  the  legislature  to  change  it. 

Upon  the  other  instruction,  the  fact  that  the  plaintiff,  charged 
with  a  crime  for  which  he  was  so  summarily  and  cruelly  dealt 
with,  was  of  weak  mind,  was  quite  proper  to  go  to  the  jury,  to 
show  that  he  could  not  take  care  of  himself  or  explain  the 
transaction  in  which  he  was  implicated. 

The  proceeding  by  the  defendants  against  this  boy,  was  a 
most  outrageous  one,  and  wholly  unjustifiable.  Those  who  be- 
come their  own  avengers  of  supposed  or  real  wrongs,  must  not 
complain  if  the  law  visits  them  with  its  heaviest  penalties.  In 
a  country  of  laws,  nothing  is  so  abhorrent  or  so  much  to  be 
deplored,  as  seizing  a  victim  of  suspicion  and  immolating  him 
in  contempt  of  the  law.  The  guilty  actors  in  such  proceedings 
should  meet  with  prompt,  condign  and  severe  punishment. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Dennis  Kelleher,  impleaded  with  Daniel  Kelleher,  Ap- 
pellant, v.  Edward  Tisdale,  Appellee. 

APPEAL  FROM  PIATT. 

The  court  will  refuse  to  consider  a  case,  where  a  defective  abstract  is  furnished  ;  re- 
ferring to  the  pages  of  the  record  to  be  examined,  instead  of  presenting  the 
question  or  fact. 

That  a  partnership  existed  between  certain  parties,  may  be  implied  from  circum- 
stances ;  and  positive  proof  of  the  fact  is  not  indispensible. 
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Edward  Tisdale  sued  Daniel  Kelleher  and  Dennis  Kelleher, 
in  assumpsit  as  partners,  in  the  Piatt  Circuit  Court,  for  goods 
sold  and  delivered,  and  money  due  on  account  stated. 

Summons  served  on  Dennis  Kelleher  alone,  and  plea  in  abate- 
ment sworn  to,  filed  by  him,  denying  partnership.  Cause  tried 
by  a  jury,  and  judgment  for  plaintiff  below  for  $1,306.58,  and 
appeal  prayed  and  allowed. 

G.  W.  Lawrence,  and  A.  J.   Gallagher,   for  Appellants. 

W.  H.  Herndon,  for  Appellee. 

Breese,  J.  The  abstract  in  this  case,  which  is  quite  volumi- 
nous, does  not  give  the  instructions  of  the  court,  which  are  the 
only  matters  assigned  for  error,  but  refers  us  to  the  pages  of  a 
more  voluminous  record  for  them.  We  will  not,  hereafter,  con- 
sider a  case  in  which  the  abstact  is  so  defective  as  this  is.  It 
is  unpardonable,  under  such  a  rule  of  court  as  exists  here,  that 
counsel  should  impose  on  the  court  a  labor  which  they  are  re- 
quired to  perform  themselves,  and  which  they  must  perform,  or 
suffer  the  consequences. 

We  think  there  was  no  sufficient  proof  of  a  partnership,  between 
the  Kellehers.  At  the  time  Hollingsworth  speaks  of,  they  might 
have  been  in  partnership,  but  it  does  not  follow  they  were  when 
this  purchase  was  made ;  in  fact,  the  agent  of  the  plaintiffs, 
Bryant,  states  that  the  goods  were  sold  to  Daniel  Kelleher 
alone,  and  the  bills  made  out  against  him  alone,  and  that  he 
did  not  know  Dennis  Kelleher  in  the  sale  of  the  goods. 

On  the  evidence,  which  was  chiefly  of  circumstances,  the 
defendant  asked  this  instruction,  which  the  court  refused  to 
give :  "  Unless  the  jury  believe,  from  the  evidence,  that  the 
plaintiff  has  proved  that  a  partnership  did  actually  exist  between 
Daniel  Kelleher  and  Dennis  Kelleher,  they  will  find  for  the 
defendant." 

We  think  the  instruction  should  have  been  given.  If  a  party 
who  is  sued  as  a  partner,  who  was  not  known  to  the  plaintiff  in 
the  purchase,  as  this  party  was  not,  he  ought  to  furnish  satis- 
factory proof,  that  in  fact,  at  the  time  of  the  purchase  a  part- 
nership did  actually  exist,  though  unknown  at  the  time  to 
the  seller.  That  a  partnership  did  actually  exist,  may  be  im- 
plied from  circumstances,  it  was  wrong  therefore  to  refuse  to 
tell  the  jury  that  they  must  be  satisfied  of  that  fact. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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William  H.  McDaniel,  Plaintiff  in   Error,  v.  Jonathan 
L.  James,  Defendant  in  Error. 

ERROR  TO  CLARK. 

Where  a  party  was  informed  of  every  fact  which  he  proposes  to  interpose  as  a  de- 
fense, when  he  abandoned  his  case,  and  permitted  a  decree  pro  confesso  to  go 
against  him,  he  should  not  be  allowed  to  file  a  bill  of  review. 

This  bill  in  chancery  states  that  the  complainant  was  the 
owner  in  fee  of  lot  No.  3,  in  block  No.  25,  in  the  town  of  Mar- 
shall, on  which  was  a  dwelling  house  and  other  improvements, 
of  the  value,  in  all,  of  about  $1,000  ;  that  he  made  an  agreement 
to  exchange  with  defendant  for  the  N.  W.  qr.  of  the  S.  W.  qr.  of 
section  30 — 40  acres — and  20  acres  off  the  W.  hf.  of  S.  W.  qr. 
of  section  29,  to  be  taken  out  of  any  portion  thereof  which 
complainant  might  want — all  of  said  lands  lying,  etc. ;  that  in 
pursuance  of  such  agreement,  complainant  executed  and  deliv- 
ered to  defendant  a  warranty  deed  for  said  lot ;  that  defendant 
took  immediate  possession  of  the  same,  and  had  been  receiving 
and  enjoying  the  rents  and  profits  of  the  same  ;  that  at  the  time 
of  executing  such  deed  by  complainant,  defendant,  in  consider- 
ation thereof,  agreed  that  defendant  and  his  wife  would  execute 
and  deliver  to  complainant  a  good  and  sufficient  warranty  deed 
for  the  said  lands  ;  that  defendant  had  failed  and  still  refused 
to  make  such  deed. 

Bill  prays  that  defendant  be  decreed  to  convey  to  complainant, 
by  a  good  and  sufficient  deed  of  warranty,  signed,  sealed  and 
acknowledged  by  himself  and  wife,  the  said  lands  by  him  agreed 
to  be  conveyed ;  that  in  default  thereof,  a  commissioner  do  so 
for  him ;  and  that  defendant  be  decreed  to  pay  the  amount  of 
rents  and  profits  received  by  him  on  said  lands  to  complainant ; 
and  concludes  with  prayer  for  general  relief. 

The  defendant  filed  his  answer  to  bill,  and  the  complainant 
filed  his  exceptions  thereto.  Exceptions  of  complainant  were 
sustained  to  defendant's  answer,  and  leave  given  to  answer 
again. 

At  same  term  of  court,  defendant  withdrew  his  appearance 
in  the  cause. 

At  same  term  of  court  a  decree  pro  confesso  was  taken  against 
defendant.  Decree  recites  the  finding  of  the  court  to  be :  That 
complainant  was  the  owner  in  fee  of  lot  No.  3,  in  block  No.  25, 
in  Marshall ;  that  complainant  made  an  agreement  with  defend- 
ant to  exchange,  etc. ;  that  in  pursuance  of  such  agreement, 
complainant  executed  and  delivered  to  defendant  a  good  and 
sufficient  deed  for  the  said  lot  in  Marshall ;  and  that  the  defend- 
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ant  has  refused  to  convey  to  complainant  the  lands.  Decree 
then  directs  that  defendant,  within  twenty  days,  make,  execute 
and  deliver  to  complainant  a  good  and  sufficient  deed,  free  from 
the  dower  interest  of  his  wife,  to  the  said  lands  ;  that  complain- 
ant recover  from  defendant  $30  damage  sustained  by  him,  by 
reason  of  the  defendant's  non-performance  of  his  agreement, 
together  with  costs,  etc. 

At  the  November  term,  1858,  defendant  filed  in  the  said 
court  his  petition  for  leave  to  file  a  bill  for  review  in  the  said 
cause. 

Petition  contains  a  statement  of  the  time  of  filing  the  original 
bill,  the  substance  thereof,  and  also  of  the  decree  rendered  in 
the  said  cause.  It  states  that,  in  fact,  defendant  never  agreed 
to  convey  to  complainant  the  said  twenty  acres,  etc. ;  that  at 
the  time  decree  was  rendered  in  the  said  cause,  he  was  unable 
to  call  witnesses  by  whom  he  could  prove  such  fact ;  that  since 
the  rendition  of  such  decree,  he  had  discovered  witnesses  by 
whom  he  could  prove  that  by  his  agreement  of  exchange  with 
complainant,  he  was  to  convey  him  only  a  forty  acre  tract  of 
land  in  exchange  for  the  said  town  lot  and  premises. 

Afterwards,  at  said  term  of  court,  an  order  was  entered  of 
record,  refusing  to  defendant  leave  to  file  a  bill  for  review  in 
the  said  cause.     Haelan,  Judge,  presiding. 

John  Scholfield,  for  Plaintiff  in  Error. 

C.  H.  Constable,  for  Defendant  in  Error. 

Caton,  C.  J.  The  only  real  fault  which  we  can  find  with 
this  decree  is,  that  it  does  not  direct  that  in  case  the  wife  of 
the  defendant  should  refuse  to  join  in  the  conveyance  and  release 
her  dower  in  the  premises,  then  the  defendant  should  pay  to 
the  complainant  the  value  thereof,  and  that  a  reference  be  made 
to  the  master  to  compute  the  value  of  the  wife's  expectancy. 
But  that  can  as  well  be  done  hereafter  on  an  application  to  the 
court,  showing  that  the  wife  refuses  to  release  her  dower, 
(should  such  be  the  case,)  and  asking  a  reference. 

The  case  made  by  the  bill  is  so  plain  as  to  admit  of  no  discus- 
sion, and  we  shall  waste  no  time  in  showing  that  it  is  sufficient 
to  warrant  the  relief  asked  for.  The  defendant,  at  first  filed 
an  answer,  to  which  which  an  exception  was  sustained.  The 
defendant  then  withdrew  his  appearance  and  abandoned  the  case. 
The  cause  then  stood  as  if  no  answer  had  been  filed,  and  a 
decree  pro  confesso  was  properly  entered. 

This  leaves  nothing  of  the  case  requiring  consideration,  ex- 
cept the  refusal  of  the  court  to  allow  the  defendant,  at  a  subse- 
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quent  time,  to  file  a  bill  of  review,  and  in  this  we  think  the 
court  was  unquestionably  right.  The  defendant  knew  of  every 
fact  which  he  now  proposes  to  interpose  as  a  defense,  at  the 
time  he  abandoned  his  case  and  virtually  confessed  the  truth  of 
the  bill,  and  there  is  no  pretense  that  he  had  made  the  least 
effort  to  find  his  witnesses.  If  he  had  a  defense  and  did  not 
make  it,  it  was  his  own  fault,  and  he  must  abide  by  the  result. 
The  decree  is  affirmed. 

Decree  affirmed. 


John  C.  Wells,  Appellant,  v.  Alvis  C.  McClenning, 

Appellee. 

APPEAL  FKOM  GREENE. 

A  party  who  pleads  non  detinet  only,  to  an  action  of  replevin,  cannot  call  the  fact 
of  ownership  in  question.  He  is  thereby  estopped  from  claiming  the  property 
as  his  own. 

Declaration  by  plaintiff  in  error  alleges  that,  on  the  27th  day 
of  August,  1858,  the  defendant  was  unlawfully  possessed  of  a 
certain  sorrel  mare,  the  property  of  plaintiff,  to  be  delivered  to 
plaintiff  by  defendant  on  request,  but  that  the  defendant,  though 
requested,  refused  to  deliver  said  mare  to  plaintiff,  and  so  the 
defendant  wrongfully  detains  the  same. 

To  this  declaration,  defendant  interposed  the  following  plea 
of  estoppel,  to  wit : 

"  And  the  said  defendant,  by  his  attorney,  comes  and  defends 
the  wrong  and  injury,  etc.,  and  well  avows  the  detention  of  the 
said  mare  in  the  plaintiff's  declaration  mentioned,  and  justly, 
etc.,  because  he  says  that,  at  the  August  special  term  of  the 
Greene  Circuit  Court,  State  of  Illinois,  on  a  certain  action  of 
replevin,  then  and  there  pending,  wherein  the  said  Alvis  C. 
McClenning  was  plaintiff,  and  the  said  John  C.  Wells  was 
defendant,  which  said  action  of  replevin  was  brought  to  recover 
the  possession  of  the  said  mare  in  the  plaintiff's  declaration 
mentioned,  and  in  which  said  action  a  declaration  was  then  and 
there  filed,  claiming  the  said  mare  to  be  the  property  of  the 
said  Alvis  C.  McClenning,  and  that  the  said  mare  was  unjustly  and 
unlawfully  detained  by  the  said  John  C.  Wells  from  the  said 
Alvis  C.  McClenning,  and  to  which  said  declaration  the  said 
John  C.  Wells  filed  a  plea,  denying  the  wrongful  detention  of 
the  said  mare  from  the  custody  of  the  said  Alvis  C.  McClenning, 
(and  no  other  plea  was  then  and  there  filed  by  John  C.  Wells,) 
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upon  which  said  declaration,  plea  and  replication,  a  trial  was 
had,  and  a  jury  was  then  and  there  called  to  try  the  issue  afore- 
said, and  the  said  jury  then  and  there  rendered  a  verdict  for  the 
plaintiff,  which  said  verdict  has  been  in  no  way  set  aside,  but 
was  in  full  force  from  the  date  of  the  rendition  thereof  to  the 
present  time,  whereby  the  said  defendant  was  and  is  estopped 
from  asserting  any  title  to  the  said  mare,  and  that  since  the 
said  August  special  term  of  the  Greene  county  Circuit  Court,  the 
said  Alvis  C.  McCIenning  has  in  no  way  sold  or  disposed  of  said 
property  to  the  said  John  C.  Wells,  nor  to  any  person  through 
or  by  whom  he  claims  title  to  said  mare,  and  this  the  said  defend- 
ant is  ready  to  verify ;  wherefore,  etc. 

To  this  plea  the  plaintiff  interposed  a  general  demurrer,  which 
was  overruled  by  the  court ;  and  the  plaintiff  abiding  by  his 
demurrer,  the  court  rendered  judgment  in  favor  of  the  defend- 
ant ;  that  he  recover  the  property  replevied,  and  one  cent 
damages  for  the  detention  thereof,  and  his  costs,  and  that  a 
writ  of  retorno  habendo  be  granted,  ordering  a  return  of  the 
property  replevied ;  whereupon  an  appeal  was  prayed  and 
granted. 

Errors  assigned :  Court  erred  in  overruling  said  demurrer, 
and  in  rendering  said  judgment  in  favor  of  defendant. 

Knapp  &  Case,  for  Appellant. 

D.  A.  Smith,  for  Appellee. 

Breese,  J.  We  are  well  satisfied  on  reason  and  authority, 
that  the  judgment  and  recovery  in  the  first  action  of  replevin 
is  an  estoppel  in  this  action.  The  plaintiff,  in  that  action, 
alleged  property  in  himself,  and  an  unlawful  detention  by  the 
defendant.  By  pleading  non  detinet  only,  he  admitted,  on 
the  record,  the  property  was  in  the  plaintiff,  and  he  can  never 
again,  in  any  court,  call  in  question  that  fact.  It  was  a  material 
averment,  and  if  the  property  was  not  his,  but  the  defendant's, 
he  should  have  made  then  and  there  the  issue.  It  is  now  too 
late. 

The  demurrer  was  properly  overruled,  and  the  judgment  is 
affirmed. 

Judgment  affirmed. 
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George  Burnside,  Plaintiff  in  Error,  v.  Amos  F.  Potts, 

Defendant  in  Error. 

ERROR  TO  FULTON. 

Where  parties  had  submitted  differences  between  them  to  an  arbitration,  which 
resulted  in  an  award,  the  legality  of  which  was  questioned,  and  they  agree  to  a 
second  arbitration,  abrogating  the  first  award,  which  one  of  the  parties  refused 
to  recognise,  an  action  will  lie  upon  the  matters  of  difference  first  submitted. 

Potts  sued  Burnside  before  a  justice  of  the  peace  in  Fulton 
county,  in  September,  1858,  on  the  following  account : 

"  George  Burnside, 
1858.  To  Amos  F.  Potts,     Dr. 

To  damages  for  neglecting  and  refusing  to  boat  and  sell  for  plaintiff  a  lot  of 
cord  wood,  supposed  to  be  about  seventy-five  cords,  by  reason  of  which  neglect 
and  refusal,  said  wood  was  washed  away  and  lost  to  the  plaintiff.  Damage  claimed, 
$99.90." 

The  case  was  taken  to  the  Circuit  Court  of  said  county  by 
appeal,  where  a  trial  was  had  at  the  September  term,  1859, 
before  the  court,  by  consent  of  parties,  a  jury  being  waived,  and 
judgment  rendered  against  the  defendant  below  for  $53.33,  and 
costs. 

The  defendant  below  comes  to  this  court  by  writ  of  error. 

On  the  trial  below,  the  plaintiff,  Potts,  proved  a  verbal  con- 
tract, made  the  last  of  March  or  first  of  April,  1858,  between 
himself  and  defendant,  Burnside,  to  boat  to  market  and  sell 
seventy-five  or  eighty  cords  of  wood  owned  by  plaintiff,  then 
corded  near  Spoon  River,  and  on  his  land  in  said  county  ;  Potts 
to  have  two-thirds  of  the  proceeds,  and  Burnside  one-third — 
the  boating  to  be  commenced  within  a  short  time.  He  also 
proved  that  the  wood  was  worth  at  Liverpool  and  Havana,  the 
nearest  markets,  $2  per  cord  ;  that  defendant  failed  to  boat  the 
wood,  which,  a  few  weeks  afterwards,  was  carried  away  by  the 
flood,  except  eight  or  ten  cords.  He  further  proved  the  wood 
worth  seventy-five  cents  per  cord  at  the  point  where  it  was 
corded. 

The  defendant  introduced  evidence  tending  to  prove  that  all 
the  wood  was  not  lost,  but  that  some  of  it  was  used  by  the  plaintiff, 
and  some  remained  on  the  ground. 

Andrew  Warfield,  a  witness  examined  on  the  part  of  defend- 
ant, testified  that,  in  the  latter  part  of  April  or  the  first  of 
May,  1858,  he  had  a  conversation  with  the  plaintiff,  in  which 
the  latter  told  him  that  the  defendant,  a  few  days  before,  had 
told  plaintiff  that  he  (defendant)  had  been  to  Liverpool  and 
Havana,  and  ascertained  that  he  could  get  only  $2  per  cord  for 
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the  wood  delivered  in  market,  that  being  then  the  market  price, 
and  that  he  (plaintiff)  thereupon  told  defendant  that  he  would 
not  let  the  wood  go  for  any  such  price ;  that  it  might  lay  there 
and  rot  first. 

The  defendant  then  proved  the  execution  of,  and  offered  and 
read  in  evidence  the  three  following  instruments,  in  writing, 
designated  as  instruments  "A,"  "  B,"  and  "  C." 

Instrument  A. : 

"July  the  10th,  1858. 

We,  the  undersigned,  do  agree  to  abide  by  the  decision  of  John  Grigsby  and  H. 
Anderson,  being  arbitrators  in  a  case  of  difference  in  reference  to  boating  wood. 

(Signed)  A.  F.  POTTS, 

GEO.  BURNSIDE." 
Instrument  B. : 

"  July  the  12th,  1858. 

We,  the  undersigned,  arbitrators  in  reference  to  the  wood  between  George  Burn- 
side  and  A.  F.  Potts,  according  to  our  judgment,  do  clear  George  Burnside  from 
damage.  John  Grigsby,  H.  R.  Anderson  agreed,  and  then  Nathaniel  Apple 
with  us.  (Signed)  H.  R.  ANDERSON, 

JOHN  GRIGSBY, 
NATHANIEL  APPLE." 
Instrument  C: 

"  Whereas,  Amos  F.  Potts  and  George  Burnside  did  agree  to  submit  a  matter  of 
difference  in  regard  to  boating  wood,  to  the  decision  of  John  Grigsby  and  II.  R. 
Anderson,  and  afterwards,  and  before  such  decision  was  made,  did  agree  that  the 
said  John  Grigsby  and  H.  R.  Anderson  might  select  a  third  person  to  act  with 
them,  and  they  did  thereupon  select  Nathaniel  Apple  to  act  with  them  ;  and  where- 
as, the  said  Amos  F.  Potts  and  George  Burnside  did,  on  the  10th  day  of  July,  A. 
D.  1858,  in  pursuance  of  such  submission,  appear  before  the  said  arbitrators  and 
submitted  said  matter  in  difference,  with  the  evidence  thereon,  to  said  arbitrators, 
Grigsby  and  Anderson,  and  then  agreed,  as  aforesaid,  that  they  might  select  a  third 
person,  and  Nathaniel  Apple  was  so  selected ;  and  thereupon  we,  the  undersigned 
arbitrators,  do  determine  and  award  that  the  said  George  Burnside  is  not  liable  to 
the  said  Amos  F.  Potts  upon  the  matter  in  difference,  and  there  being  no  cost,  we 
make  no  award  as  to  cost.  Witness,  our  hands  and  seals,  this  12th  day  of  July, 
1858.  (Signed)  JOHN  GRIGSBY.  [seal.] 

HENRY  R.  ANDERSON,  [seal.] 

[seal.]  ' 

The  defendant  then  introduced  the  said  John  Grigsby  and 
Henry  B..  Anderson,  respectively,  who  testified  that  they  were 
the  persons  selected  as  arbitrators  by  the  plaintiff  and  defendant, 
under  the  instrument  above  set  forth  as  "  Instrument  A,"  and 
under  an  oral  agreement  to  arbitrate  ;  that  they  had  listened  to 
all  the  evidence  given  in  this  case  on  the  present  trial  in  Circuit 
Court ;  that  they  heard  the  statements  of  the  parties  and  the 
evidence  offered'  before  them  on  the  10th  of  July,  1858,  and 
that  the  case  on  trial  in  this  court,  according  to  the  evidence 
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given,  was  upon  the  same  subject  matter  that  was  before  them 
as  arbitrators,  and  upon  which  they  made  an  award  in  writing. 
These  witnesses,  together  with  one  other,  also  proved  that  said 
Grigs  by  was  selected  as  arbitrator  on  the  said  10th  July,  by 
said  George  Burnside,  and  that  said  H.  R.  Anderson  was  at  the 
same  time  selected  as  arbitrator  by  said  Amos  F.  Potts,  in  the 
matter  now  in  difference ;  that  said  arbitrators,  Grigsby  and 
Anderson,  met  on  the  afternoon  of  Saturday,  the  10th  day  of 
July,  1858,  under  the  agreement  of  the  plaintiff  and  defendant, 
to  arbitrate  the  said  matter  in  difference ;  that  the  plaintiff, 
Potts,  claimed  damages  for  the  failure  of  defendant,  Burnside, 
to  boat  and  sell  the  wood  referred  to  in  the  evidence  in  this 
case  ;  that  the  arbitrators  heard  the  statements  of  both  plaintiff 
and  defendant  in  the  matter,  both  being  present  at  the  arbitra- 
tion, and  all  the  evidence  offered  by  either  party  in  the  case ; 
that  the  two  arbitrators,  Grigsby  and  Anderson,  then  asked  per- 
mission to  call  in  a  third  party  to  act  with  them  as  arbitrator, 
to  which  both  the  parties,  Potts  and  Burnside,  gave  their  con- 
sent, and  both  said  Potts  and  Burnside  agreeing  likewise  that 
the  two  arbitrators,  Grigsby  and  Anderson,  who  had  heard  the 
statements  of  the  parties,  and  the  evidence  offered,  might  relate 
the  facts  in  the  case  to  the  third  arbitrator,  in  lieu  of  the  proofs 
and  statements  being  heard  over  again  ;  that  in  pursuance  of 
such  arrangement,  said  arbitrators,  Grigsby  and  Anderson, 
selected  as  the  third  arbitrator  one  Nathaniel  Apple,  to  whom, 
on  Monday,  the  12th  day  of  July,  1858,  to  which  time  they  had 
adjourned,  they  related  the  facts  in  the  case,  statements  of  the 
parties,  and  evidence  offered  as  per  the  agreement  referred  to ;  that 
thereupon  all  the  arbitrators,  Grigsby,  Anderson  and  Apple, 
agreed  upon  and  drew  up  and  signed  the  award,  a  true  copy  of 
which  is  given  above,  marked  "  Instrument  B,"  and  left  the 
same  at  the  residence  of  George  Schnell,  where  the  arbitration 
was  had,  and  where  it  was  agreed  between  the  parties  that  the 
award  should  be  left ;  that  some  time  afterwards,  and  on  the 
morning  of  the  day  this  case  was  tried  before  the  justice  of  the 
peace,  the  other  paper,  a  copy  of  which  is  given  above  as  "  In- 
strument C,"  was  signed  by  said  arbitrators,  Grigsby  and 
Anderson. 

George  Schnell  was  then  produced  and  sworn  as  a  witness  on 
the  part  of  the  defendant,  who  testified  that  he  was  the  party 
at  whose  house  the  said  award  was  left ;  that  both  parties  came 
to  witness'  house  and  examined  the  award  ;  that  the  paper  pre- 
sented to  witness,  a  copy  of  which  is  given  above  as  "  Instru- 
ment B,"  is  the  award  which  was  so  left  and  examined  at  wit- 
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The  plaintiff  called  a  witness  who  testified  that,  as  Burnside 
was  passing  his  house,  plaintiff,  Potts,  called  out  to  defendant 
and  said,  come,  let  us  arbitrate  our  matter  over  again,  and  have 
it  done  legally,  and  defendant  said  that  he  would  do  it ;  and 
they  were  to  have  them  sworn.  The  parties  agreed  to  meet  a 
week  from  the  next  Wednesday,  to  agree  upon  arbitrators  and 
make  arrangements.  That  on  the  day  fixed  upon,  parties  met, 
and  defendant,  Burnside,  then  told  plaintiff  that  he  would  not 
arbitrate  over  again  ;  that  he  had  got  one  award,  that  was  good 
enough  for  him,  and  that  he  would  have  nothing  to  do  with  any 
further  arbitration  of  the  matter.  Another  witness  also  testified 
to  substantially  the  same  matter  concerning  a  re-arbitration. 

On  cross-examination,  this  witness  testified  that  Burnside 
received  no  consideration  for  agreeing  to  re-arbitrate  the  mat- 
ter, and  that  no  writings  were  entered  into  in  regard  to  any 
re-arbitration,  and  that  no  re-arbitration  was  had. 

S.  Knott  stated  that  he  heard  Burnside  say  he  had  agreed  to 
re-arbitrate  with  Potts,  each  to  choose  two  arbitrators,  and  they 
to  choose  the  fifth. 

The  court  found  for  the  plaintiff,  and  assessed  his  damages  at 
$53.33,  to  which  finding  the  defendant  excepted. 

The  defendant  then  moved  for  a  new  trial,  and  assigned  the 
following  reasons : 

1st.  The  court  erred  in  overruling  the  defendant's  motion  to 
dismiss  the  case  for  want  of  jurisdiction. 

2nd.  The  court  admitted  improper  evidence  on  the  part  of 
the  plaintiff. 

3rd.  The  finding  of  the  court  against  defendant,  and  assess- 
ment of  damages,  are  against  the  law  and  the  evidence. 

4th.     The  court  should  have  found  for  the  defendant. 

But  the  court  overruled  the  motion  and  refused  to  grant  a  new 
trial,  and  rendered  a  judgment  against  defendant  for  the  amount 
of  the  above  finding  and  costs,  to  all  which  the  defendant 
excepted. 

The  errors  assigned  are  as  follows  : 

1st.  The  court  below  erred  in  admitting  improper  evidence 
on  the  part  of  the  plaintiff  below. 

2nd.  The  finding  and  assessment  of  the  Circuit  Court  was 
against  the  law  and  evidence. 

3rd.  The  Circuit  Court  erred  in  not  finding  for  the  defendant 
below. 

4th.  ^  The  court  below  erred  in  overruling  the  motion  for  a 
new  trial,  and  in  rendering  judgment  against  the  defendant 
below. 
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Goudy,  Judd  &  Boyd,  for  Plaintiff  in  Error. 

L.  W.  Ross,  and  Stevenson  &  Woolfolk,  for  Defendant 
in  Error. 

Walker,  J.  There  are  few  questions  better  settled  than  that 
mutual  promises  between  the  parties,  are  a  sufficient  consideration 
to  support  the  agreement.  It  is  always  so  regarded  when  the 
promises  refer  to  the  performance  of  acts  which  are  of  incon- 
venience or  benefit  to  the  parties,  when  the  agreement  contra- 
venes no  provision  of  law  or  public  policy.  The  doctrine  is 
too  familiar  and  well  settled  to  require  reference  in  its  support 
to  authorities,  that  all  agreements  for  the  settlement  of  matters 
in  controversy  are  binding  and  valid,  without  any  other  consid- 
eration than  the  mutual  promises  of  the  parties.  The  differences 
between  the  parties  form  a  sufficient  consideration  for  the 
promises.  In  this  case,  it  appears  that  questions  had  arisen  as 
to  the  legality  of  the  first  award,  and  to  end  that  dispute,  it  was 
agreed  between  the  parties  that  they  would  have  the  matter 
again  submitted,  and  have  it  legally  arbitrated,  and,  by  agree- 
ment, they  fixed  upon  a  time  and  place  when  the  arbitration 
should  take  place.  They,  in  pursuance  of  that  agreement,  met 
at  the  place,  but  Burnside  then  refused  to  proceed  with  the 
arbitration.  This  then  presents  the  question,  whether  this  sub- 
sequent agreement  abrogated  the  award  which  had  been  formerly 
published.  It  appears  to  us  that  such  was  the  effect  of  that 
agreement.  They  must  have  designed  by  that  agreement  to 
abandon  the  previous  award.  They,  at  the  time,  made  no  pro- 
vision that  the  award  should  remain  in  effect  until  the  new 
award  should  be  published,  nor  do  we  discover  anything  in  the 
evidence  tending  to  show  such  an  intention.  The  agreement 
was  unconditional,  that  the  parties  would  again  submit  the  mat- 
ters to  the  arbitrament  of  other  referees,  and  procure  a  valid 
and  binding  award.  This  they  had  the  unquestioned  right  to 
do,  and  the  mutual  promises  of  the  parties  based  upon  the 
dispute,  and  for  the  settlement  of  the  controversy,  was  a  suffi- 
cient consideration  to  support  the  agreement. 

The  question  then  arises  as  to  what  was  the  effect  resulting 
from  the  abrogation  of  the  award.  When  it  was  canceled  and 
ceased  to  exist  as  a  binding  award,  the  parties  occupied  the 
same  attitude  to  the  case,  which  they  did  previous  to  the  first 
agreement  to  submit  the  question  to  arbitrators.  The  whole 
case  was  then  opened,  and  stood  upon  the  agreement  to  re-arbi- 
trate, and  had  they  proceeded  with  it,  the  new  award  would 
have  been  binding  upon  them,  not  by  force  of  the  new  award, 
but  by  force  of  the  agreement  out  of  which  it  would  have  grown. 
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But  Burnside  chose  to  violate  his  part  of  the  agreement,  and 
when  he  did  so,  Potts  was  left  with  the  option  to  sue  upon  the 
breach  of  that  agreement,  or  upon  the  original  cause  of  action. 
He  chose  to  adopt  the  latter  course,  and  has,  we  think,  shown 
by  the  evidence,  that  he  was  entitled  to  recover.  Wherefore 
the  judgment  of  the  Circuit  Court  must  be  affirmed. 

Judgment  affirmed. 


Bobert  N.  Neece,  Plaintiff  in  Error,  v.  James  L.  Haley, 
a  minor,  who  sues  by  his  next  friend,  Defendant  in 
Error. 

ERROR  TO  GREENE. 

A  bill  of  exceptions  signed  and  filed  on  the  seventeenth  of  September,  when  the 
trial  was  on  the  fourteenth,  will  be  good,  when  it  appears  to  have  been  taken  at 
the  terra,  if  it  shows  that  the  exceptions  were  properly  taken,  although  no  reason 
appears  why  the  bill  was  not  signed  on  the  fourteenth. 

Although  property  apparently  remains  with  a  defendant  in  execution,  the  owner- 
ship may  be  shown  elsewhere,  if  the  transaction  is  one  of  good  faith,  and  of  this 
the  jury  can  judge. 

Dependant  in  error  filed  his  declaration  below  in  replevin, 
claiming  property  and  the  right  of  possession  in  and  to  a  certain 
bay  mare,  which  had  been  duly  replevied. 

To  this  declaration  plaintiff  in  error  filed  three  special  pleas : 
Non  detinet;  Plea  of  property  in  H.  N.  Haley ;  That  plaintiff  in 
error,  on  the  6th  day  of  February,  1859,  was  a  constable  in  and 
for  the  county  of  Greene,  Illinois  ;  that  on  said  day,  said  Neece, 
as  said  constable,  had  in  his  hands  a  valid  execution,  issued  on 
a  valid  judgment,  rendered  by  a  justice  of  the  peace  in  and  for 
said  county,  against  the  goods  and  chattels  of  one  H.  N.  Haley ; 
that  on  said  6th  day  of  February,  said  mare  was  liable  to  be 
taken  on  execution  issued  against  the  said  H.  N.  Haley,  as  his 
property ;  and  that  in  pursuance  of  the  commands  of  said  exe- 
cution, said  constable  did  then  and  there  levy  upon  and  seize 
said  mare  as  the  property  of  said  H.  N.  Haley,  by  virtue  of 
said  execution,  and  that  at  the  time  of  the  institution  of  this  suit 
the  said  Neece  held  said  mare  by  virtue  of  said  levy  and  seizure. 

Defendant  in  error  filed  a  similiter  to  the  first  plea,  a  replica- 
tion to  the  second  plea,  alleging  property  in  himself,  and  a  re- 
plication to  the  third  plea,  denying  that  said  mare  "  was  subject 
to  said  execution  as  the  defendant  hath  alleged  in  his  said  plea." 

The  jury  found  the  issues  in  favor  of  said  James  Haley,  Wood- 
son, Judge,  presiding. 

Whereupon  Neece  moved  the  court  for  a  new  trial,  because 
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the  verdict  was  contrary  to  the  evidence,  and  because  said  ver- 
dict was  contrary  to  law.  Which  motion  was  overruled  by  the 
court,  and  defendant,  Neece,  excepted.  Whereupon  the  court 
rendered  judgment  in  favor  of  plaintiff  below,  and  awarded  a 
writ  of  retorno  habendo  for  a  return  of  the  property. 

Errors  assigned  :  The  court  erred  in  overruling  said  motion 
for  a  new  trial ;  and  in  rendering  judgment  for  plaintiff. 

Knapp  &  Case,  for  Plaintiff  in  Error. 

J.  H.  Berry,  for  Defendant  in  Error. 

Breese,  J.  A  preliminary  question  is  raised  here,  as  to 
whether  the  bill  of  exceptions  found  in  the  record  is  legitimately 
a  part  of  the  record. 

It  seems  the  cause  was  tried  September  14th,  1859,  and  the 
bill  signed  and  filed  September  17th.  The,  exceptions  were 
taken,  as  the  bill  shows  on  its  face  at  the  time  the  decision  of 
the  court  was  pronounced  on  the  several  motions.  This  the  bill 
shows  affirmatively ;  but  the  bill  was  not  signed  at  the  time  the 
exceptions  were  taken,  and  no  reason  given  why  it  was  not ; 
but  as  the  exceptions  were  taken  on  the  trial,  the  bill  will  be 
considered  as  having  been  signed  at  the  term,  and  so  the  record 
shows. 

The  plaintiff  in  error  assigns,  as  error,  the  refusal  of  the 
court  below  to  grant  a  new  trial. 

The  evidence  is  somewhat  contradictory  and  unsatisfactory. 
The  jury  trying  the  case  knew  the  parties  and  witnesses,  and 
have  decided  it  in  favor  of  the  plaintiff  in  replevin,  and  we  can- 
not say  they  decided  wrong.  The  plaintiff  proved,  by  two  wit- 
nesses, that  he  had  purchased  the  mare  for  value,  before  any 
execution  had  issued  against  the  person  from  whom  he  pur- 
chased. That  before  there  was  any  controversy  about  it,  he 
claimed  her  and  bought  feed  for  her. 

It  is  said,  however,  there  was  no  change  of  possession.  The 
facts  are,  that  the  plaintiff  was  a  minor,  living  with  his  brother, 
from  whom  he  purchased,  and  working  for  him  on  his  farm.  We 
have  said,  in  Brown  v.  Riley,  22  111.  R.  52,  "  Whilst  a  sale  of 
personal  property,  without  a  delivery  and  change  of  possession, 
is  fraudulent  as  to  subsequent  purchasers  and  creditors,  if  the 
sale  is  made  in  good  faith,  for  a  sufficient  consideration,  and 
possession  is  taken  by  the  purchaser,  it  is  valid  to  pass  the  title 
against  all  creditors  not  having  a  lien  upon  it,  and  a  loan  of  the 
property  by  the  purchaser  to  the  seller,  for  a  temporary  pur- 
pose, or  the  employment  of  the  seller  to  use  the  property  in  the 
pursuit  of  the  business  of  the  purchaser,  will  not  avoid  the  sale, 
27 
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and  render  it  liable  to  sale  on  an  execution  issued  after  the  pur- 
chase." It  may  be  a  circumstance  against  the  fairness  of  a 
transaction,  that  the  seller  is  subsequently  found  in  possession, 
to  be  judged  of  by  the  jury.  It  is  for  them  to  determine 
•whether  such  possession  is  bona  fide  or  only  colorable. 

The  jury  believed  the  transaction  fair,  and  we  cannot  say 
they  were  mistaken,  or  misunderstood  the  facts.  The  judgment 
must  be  affirmed. 

Judgment  affirmed. 


Henry  Hill  et  al,  Appellants,  v.  James  G.  Figley, 

Appellee. 

APPEAL  FROM  HANCOCK. 

All  the  personal  property  of  the  tax  payer  is  bound  for  the  payment  of  his  taxes, 
from  the  time  the  collector  receives  his  warrant  until  they  shall  have  been  paid. 
The  warrant,  like  an  execution,  operates  as  a  lien. 

This  was  an  action  of  trespass,  brought  by  the  appellee,  who 
was  plaintiff  below,  against  the  appellants,  who  were  defendants 
below,  to  recover  damages  for  two  hundred  cords  of  wood,  of 
which  the  plaintiff  claimed  to  be  the  owner. 

Plea,  not  guilty. 

Both  parties  claimed  the  wood  under  title  derived  from  James 
P.  Death  &  Sons. 

A  jury  was  dispensed  with,  and  the  case  was  submitted  to 
Sibley,  Judge,  for  trial. 

The  evidence  and  admissions  showed  on  behalf  of  plaintiff 
below,  that  Edward  D.  Baldwin  was  collector  of  the  town  of 
Warsaw,  county  of  Hancock,  and  State  of  Illinois,  for  the  year 
1858,  and  that  the  collector's  book  for  the  taxes  of  1858,  came 
into  his  hands  about  the  first  of  December,  1858 ;  that,  the 
amount  of  tax  charged  on  said  book  against  James  F.  Death  & 
Sons  was,  on  their  personal  property,  $141.56,  and  on  their  real 
property,  $92.45 ;  that  a  warrant  was  attached  to  said  book, 
commanding  said  Baldwin  to  collect  and  pay  over  said  taxes ; 
that  by  virtue  of  said  warrant,  said  Baldwin  levied  upon  the 
property  in  dispute,  on  the  22nd  of  April,  1859 ;  that  pre- 
vious to  the  levy,  he  demanded  the  taxes  of  Death  &  Sons  :  that 
at  the  time  it  was  so  levied  upon,  it  was  the  property  of  James 
F.  Death  &  Sons  ;  that  it  was  advertised  for  sale  by  Baldwin 
according  to  law ;  that  it  was  sold  by  him,  and  purchased  by 
the  plaintiff,  Figley,  on  the  fourth  of  May,  1859 ;  that  after  the 
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sale  to  plaintiff,  and  before  the  commencement  of  this  suit, 
defendants  took  and  carried  away  about  one  hundred  cords  of 
said  wood ;  that  it  was  worth  from  $2  to  $2.50  per  cord  ; 
that  Baldwin  sold  four  hundred  cords  of  said  wood  to  the  plain- 
tiff, under  said  warrant,  on  the  fourth  of  May,  1859,  at  fifty 
cents  per  cord ;  and  that  when  the  defendants  purchased  the 
wood  at  sheriff's  sale,  as  hereinafter  stated,  they  had  notice  of 
the  claim  of  Baldwin,  the  collector,  on  said  property,  under  said 
warrant. 

On  behalf  of  the  defendants  below,  it  was  admitted  by  the 
plaintiff: 

That  at  the  March  term,  1859,  of  the  Hancock  Circuit  Court, 
a  judgment  was  recovered  by  Hollowbush  &  Co.  against  Spencer 
&  Co.,  of  which  firm  of  Spencer  &  Co.,  James  F.  Death  &  Sons 
were  members ;  that  on  the  25th  of  March,  1859,  an  execution 
was  issued  upon  said  judgment,  directed  to  the  sheriff  of  Han- 
cock county,  Illinois ;  that  said  execution  came  to  the  hands  of 
the  sheriff  on  the  25th  March,  1859,  at  nine  o'clock,  a.  m.,  and 
that  he  levied  it  on  the  property  in  controversy  on  the  12th 
April,  1859,  and  prior  to  the  levy  by  the  collector,  Baldwin  ;  that 
by  virtue  of  said  execution,  the  sheriff  sold  the  property  on  the 
30th  April,  1859,  and  that  the  defendants  below  became  the 
purchasers  thereof  at  the  sale,  and  claim  to  be  the  owners 
thereof,  by  virtue  of  said  sale  and  purchase,  and  that,  at  the 
time  the  plaintiff  purchased  of  Baldwin,  the  collector,  he  had 
notice  of  the  prior  sale  by  the  sheriff  to  the  defendants. 

Defendants  also  proved  that  the  personal  property  of  James 
F.  Death  &  Sons,  listed  for  taxation  for  the  year  1858,  and  upon 
which  the  before  mentioned  personal  property  tax  was  assessed, 
consisted  of  horses,  mules,  cattle,  hogs,  wagons  and  carriages, 
goods  and  merchandise,  and  manufactured  and  unmanufactured 
articles. 

The  court  found  the  defendants  guilty,  and  assessed  the  plain- 
tiff's  damages  at  $225,  and  rendered  judgment  therefor,  with 
costs  of  suit,  in  favor  of  plaintiff  and  against  defendants,  and 
defendants  excepted. 

The  appellants,  who  were  defendants  below,  now  assign  for 
error  the  opinion  and  decision  of  the  court  finding  the  defend- 
ants guilty,  and  rendering  judgment  against  them  as  above 
mentioned. 

Browning  &  Bushnell,  for  Appellants. 

Williams,  Grimshaw  &  Williams,  for  Appellee. 

Walker,  J.    This  record  presents  the  question,  as  to  what 
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property  is  bound  by  the  lien  created  by  the  delivery  of  the 
warrant  to  the  collector.  The  lien  is  created  by  the  53rd  sec- 
tion of  the  revenue  act,  (Scates'  Comp.  1099,)  which  is  this  : 
"  The  assessment  shall  be  a  lien  on  the  personal  property  of  all 
persons  owing  taxes  (from  and  after  the  time  the  assessment 
books  are  received  by  the  collector)  for  State  and  county  tax, 
due  thereon,  and  no  sale  or  transfer  of  such  property  shall  affect 
the  claim  of  the  State  or  county,  but  the  said  property  may  be 
seized  by  the  collector,  wherever  found,  and  removed  if  neces- 
sary, and  sold  to  discharge  the  taxes  of  the  person  owing  the 
same  at  the  time  of  such  assessment." 

Is  the  lien  given,  by  this  section,  upon  all  the  personal  pro- 
perty owned  by  the  tax-payer  at  the  time  of  the  delivery  of  the 
tax  books  to  the  collector,  or  is  it  confined  to  only  such  articles 
as  entered  into  and  formed  a  portion  of  the  assessment  ?  This 
section  does  not  in  terms  limit  it  to  the  property  listed  for  tax- 
ation. But  it  is  urged  by  the  apellants  that  the  language  "  due 
thereon"  refers  to,  and  qualifies  property  as  its  antecedent,  and 
thereby  limits  the  lien  to  the  property  assessed.  The  lien  is 
given  upon  the  property  of  the  tax-payer,  from  the  delivery  of 
the  collector's  books  to  the  officer.  It  is  true  that  the  statute 
declares  that  the  assessment  shall  be  a  lien  from  and  after  the 
delivery  of  the  books  to  the  collector.  A  lien  upon  what  ? 
Upon  the  personal  property  of  persons  owing  taxes.  Not  upon 
the  property  assessed  for  taxation,  but  upon  his  personal  pro- 
perty. The  language  is  manifestly  broad  enough  to  embrace, 
and  we  think  does  embrace,  all  of  the  personal  property  which 
he  owned  at  that  time.  We  have  no  doubt  that  such  was  the 
intention  of  the  Legislature  in  adopting  this  provision.  The 
object  the  Legislature  had  in  view  was  to  secure  the  collection 
of  the  revenue,  and  if  the  construction  were  given,  that  the  lien 
only  extended  to  the  specific  articles  assessed,  the  object  would 
not  be  attained.  The  assessments  are  made  in  May  and  June, 
and  the  collector's  books  do  not  come  to  the  hands  of  the  officer 
before  November,  so  that  with  traders  and  business  men  of  the 
country,  all,  or  the  greater  portion,  of  the  property' assessed  by 
them,  in  the  interim  changes  hands,  and  much  of  it  is  consumed. 
And  with  others,  a  large  portion  changes  hands,  is  removed,  or 
cannot  be  identified. 

If  the  lien  is  to  be  confined  to  the  property  assessed,  by  the 
same  rule  of  construction,  we  must  hold  that  it  attaches  to  each 
article  of  property  to  the  extent  only  of  the  amount  of  tax 
assessed  upon  it.  This  would  lead  to  great  perplexity  and  con- 
fusion, as  each  specific  article  of  property  is  not,  nor  does  the 
law  require  it  to  be  enumerated,  with  its  value  annexed.  The 
amount  of  the  tax  on  personal  property  is  given  in  an  aggregate 
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sum,  on  the  collector's  books,  and  it  would  be  impossible  to 
ascertain  the  precise  amount  for  which  the  books  were  a  lien  on 
each  article.  The  Legislature  never  could  have  designed  to 
imDOse  such  difficulties  in  the  collection  of  the  revenue.     The 

J. 

language  "  due  thereon,"  we  think  was  intended  to  apply,  and 
does  apply  to  the  collector's  books,  and  not  to  the  assessment, 
or  the  property  assessed.  When  they  are  delivered  to  the  col- 
lector, all  the  taxes  which  he  is  commanded  to  collect,  is  due  on 
them,  from  the  payer  to  the  State,  county,  etc.  If  a  different 
lien  had  been  intended,  it  seems  to  us  that  the  lien  would  have 
been  given  from  the  time  the  assessment  was  made.  We  have 
no  hesitation  in  believing  that  the  Legislature  intended  to  bind 
all  the  personal  property  in  the  hands  of  the  tax-payer,  from  the 
time  the  collector  receives  his  warrant  until  it  is  paid,  precisely 
as  an  execution  binds  the  property  of  the  debtor  on  its  delivery 
to  the  officer. 

This  construction  does  not  create  the  hardship  which  was 
urged.  All  persons  know  that  taxes  are  due  on  the  1st  day  of 
November  in  each  year,  and  knowing  that  the  collector's  books 
become  a  lien  on  all  the  property  owned  by  the  tax-payer, 
from  the  time  of  their  delivery  until  the  taxes  are  discharged, 
and  when  any  person  is  desirous  of  purchasing  such  property, 
he  must  see  that  the  tax  has  been  paid,  or  take  the  hazard  of 
having  it  seized  after  his  purchase,  just  as  if  he  had  purchased 
personal  property  subject  to  an  execution  lien.  To  inform  him- 
self before  purchasing,  he  has  only  to  call  upon  the  collector,  to 
learn  whether  it  is  discharged  from  the  liens  for  the  amount  of 
taxes  owing  by  the  owner.  This  is  certainly  not  more  incon- 
venient than  the  liens  created  by  executions  in  the  hands  of 
sheriffs  and  constables. 

We  are,  therefore,  of  the  opinion  that  the  court  below  com- 
mitted no  error  in  the  rendition  of  the  judgment  in  this  case, 
and  that  it  must  be  affirmed. 

Judgment  affirmed. 


Daniel  G.  Jones,  Plaintiff  in  Error,  v.  Robert  E.  Guthrie, 

Defendant  in  Error. 

ERROR  TO  HANCOCK. 

Judgments  in  the  Circuit  and  District  Courts  of  the  United  States,  are  liens  upon 
real  estate ;  but  a  party  should  show  the  date  of  the  adjournment  of  the  court 
creating  them. 

This  is  an  action  of  ejectment,  instituted  in  Schuyler  county 
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Circuit  Court,  April  term,  1857,  brought  to  recover  on  title  in 
fee,  the  possession  of  all  that  part  of  the  south  half  of  Lot  No. 
7,  in  William  Manlove's  addition  to  the  town  of  Rushville,  situ- 
ated in  the  county  of  Schuyler,  and  State  of  Illinois,  bounded,  etc 

The  suit  was  commenced  in  Schuyler  county,  and  the  venue 
changed  to  Hancock  Circuit  Court. 

Plea,  general  issue. 

Cause  came  on  to  be  tried  at  March  term,  1858,  in  the  Han- 
cock Circuit  Court.     The  parties,  by  agreement,  waived  a  jury. 

The  court,  Sibley,  Judge,  after  hearing  the  evidence  and 
counsel,  found  the  issues  for  the  defendant. 

The  plaintiff,  by  his  bill  of  exceptions,  shows  that  he,  to 
maintain  his  issue,  read  in  evidence  :  An  exemplification  of 
a  judgment  record  duly  authenticated,  of  a  judgment  recovered 
in  the  Circuit  Court  of  the  United  States,  for  the  District  of 
Illinois,  on  the  15th  day  of  June,  1851.  Wherein  John  P. 
Doan,  Wyllys  King  and  Richard  Bigelow  recovered  against 
Thomas  Freeman,  on  declaration,  warrant  of  attorney,  release  of 
errors,  a  judgment  for  $616.35  damages,  and  $10.67  costs — 
$627.02 ;  a  fieri  facias,  under  seal  of  said  court,  to  the  mar- 
shal of  the  State  of  Illinois,  issued  on  said  judgment,  7th  Feb- 
ruary, 1852 ;  and  a  return  of  said  execution  by  said  marshal, 
with  the  following  indorsed  thereon : 

"  Came  to  hand  the  10th  day  of  February,  A.  D.  1852." 

"  I  have  levied  upon  the  following  property,  namely  :  A  part 
of  the  south  half  of  lot  No.  7,  in  William  Manlove's  addition 
to  the  town  of  Rushville,  commencing  at  the  south-east  corner 
of  said  lot,  at  an  alley,  running  thence  west,  141  feet,  thence 
north,  115  feet,  thence  east,  141  feet,  to  an  alley,  thence  south, 
115  feet,  to  the  place  of  beginning,  as  the  property  of  said 
Thomas  Freeman. 

"April  20th,  1852." 

"  Sale  postponed,  execution  returned  by  order  of  the  plain- 
tiff's attorney,  this  21st  of  August,  1852." 

Indorsed—"  Filed  August  21st,  1852.     W.  Pope,  Clerk." 

A  venditioni  exponas,  from  said  Circuit  Court  of  the  United 
States,  directed  to  the  marshal  of  the  State  of  Illinois,  to  sell 
the  said  property  so  levied  upon,  indorsed  as  follows : 

"  Received  this  execution  this  20th  day  of  January,  1854,  at 
the  hour  of  one  o'clock,  p.  m. 

Harry  Wilton,  U.  S.  Marshal." 

"  I  do  hereby  appoint  71.  N.  Garbutt,  United  States  deputy 
marshal,  for  the  purpose  of  executing  and  collecting  the  within 
execution,  this  20th  day  of  January,  A.  D.  eighteen  hundred 
and  fifty-four.  Harry  Wilton,  U.  S.  Marshal." 

"  By  virtue  of  the  within  execution,  I  proceeded  to  advertise 
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the  within  described  property  according  to  law ;  and  in  confor- 
mity thereto,  I  did,  on  the  12th  day  of  April,  A.  D.  1854,  at 
the  door  of  the  Court  House,  in  Rushville,  in  Schuyler  county, 
between  the  hours  of  nine  o'clock,  a.  m.,  and  sun  set  of  that 
day,  offer  for  sale  and  sell  as  required,  the  said  property  ;  at 
which  time  and  place  Jacob  0.  Jones  bid  and  offered  for  the 
same  the  sum  of  one  hundred  and  ten  dollars,  and  this  being 
the  highest  and  best  bid,  the  same  was  struck  off  and  sold  to 
him.  I  therefore  return  this  execution  unsatisfied,  with  a  credit 
of  one  hundred  and  ten  dollars. 

"  Given  under  my  hand  this  18th  day  of  April,  1854. 
<  H.  Wilton,  Marshal, 

By  Z.  N.  Garrutt,  Speeial  Deputy." 

The  certificate  of  purchase  on  said  sale  corresponding  with 
the  return  of  the  levy  on  the  original  execution,  and  describing 
the  property  sold  by  metes  and  bounds,  and  as  being  in  the  S. 
E.  corner  of  said  lot. 

"  Filed  October  19, 1857.     W.  H.  Bradley,  Clerk." 

Certificate  of  clerk,  authenticating  said  papers. 

The  marshal's  deed  on  said  sale  to  said  plaintiff,  reciting  all 
the  facts,  and  in  due  form. 

Description  of  premises,  as  in  levy  on  first  execution,  duly 
acknowledged,  authenticated  and  recorded. 

Plaintiff  produced  and  read  in  evidence  a  deed,  conveying 
said  premises,  from  Jacob  0.  Jones  and  wife,  to  Horace  R.  Witt, 
dated  12th  January,  1846,  duly  acknowledged  and  recorded. 

Also,  a  deed  from  Horace  Witt  and  wife,  conveying  said 
premises  to  Samuel  McCreary,  bearing  date  of  July,  1848,  duly 
acknowledged  and  recorded. 

Also,  a  deed  from  Samuel  McCreary  and  wife,  conveying  said 
premises,  in  fee,  to  said  Thomas  Freeman,  bearing  date  the  15th 
day  of  November,  1850,  duly  acknowledged  and  recorded. 

The  defendant,  to  prove  the  issue  on  his  part,  read  in  evidence 
the  mortgage  of  Thomas  Freeman  to  Thomas  Wilson,  John 
Beatty  and  Wheeler  W.  Wells,  dated  18th  December,  1850, 
upon  131  feet  from  off  the  east  side  of  said  premises.  Condi- 
tioned to  pay  the  mortgage,  $1,000,  according  to  the  tenor  of 
four  notes,  of  $250  each.  Which  was  duly  acknowledged  and 
recorded. 

With  a  satisfaction  of  said  mortgage  of  record  thereon  entered 
and  written. 

The  defendant  also  read  in  evidence  a  deed  from  said  Thomas 
Freeman  and  wife,  conveying  to  the  said  Thomas  Wilson,  John 
Beatty  and  Wheeler  W.  Wells,  an  undivided  two-thirds  part  of 
said  premises,  bearing  date  29th  July,  1851,  duly  acknowledged 
and  recorded  July  31st,  1851,  with  a  covenant  therein  against 
his  own  acts. 
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Also,  a  deed  from  said  Thomas  Freeman  and  wife,  conveying 
to  William  H.  Ray  an  undivided  one-third  part  of  said  premises, 
duly  acknowledged  and  recorded  31st  July,  1851,  with  a  cov- 
enant therein  by  said  Freeman,  against  his  own  acts. 

And  also,  a  deed  from  said  John  Beatty,  Wheeler  W.  Wells 
and  William  H.  Ray,  conveying  to  the  said  Thomas  Wilson  their 
interest  in  said  premises,  duly  acknowledged  and  recorded.  Here 
the  defendant  rested. 

The  plaintiff  then  moved  the  court  to  exclude  the  deeds  and 
mortgage  offered  in  evidence  on  the  part  of  the  defendant,  for 
the  reason  of  their  irrelevancy,  to  which  the  defendant  objected ; 
whereupon  the  court  decided  and  ruled  that  it  became  unneces- 
sary to  exclude  said  evidence,  and  overruled  said  plaintiff's  said 
motion. 

To  the  said  ruling  of  the  said  court,  in  not  excluding  said 
evidence,  and  overruling  said  plaintiff's  motion,  the  plaintiff 
then  and  there  excepted. 

The  court  found  the  issues  in  the  cause,  on  the  evidence,  in 
favor  of  the  defendant,  to  which  said  finding  of  the  court  the 
said  plaintiff  excepted. 

The  plaintiff  thereupon  moved  the  court  for  a  new  trial,  on  the 
ground  that  the  said  finding  of  the  court  was  against  law  and 
the  evidence.  To  which  the  defendant  objected,  and  the  court 
overruled  the  plaintiff's  motion  for  a  new  trial. 

The  court  thereupon  entered  its  final  judgment  in  the  cause, 
according  to  said  finding.     And  which  said  opinion  and  decision 
of  the  said  court,  in  rendering  its  final  judgment,  the  plaintiff, 
by  its  counsel,  excepted. 
The  errors'  assigned  are — 

1st.  The  court  erred  in  admitting  in  evidence  the  deeds  and 
mortgage  offered  by  the  defendant,  and  in  overruling  the  motion 
of  plaintiff  to  exclude  the  same  from  the  evidence. 

2nd.  The  court  erred  in  its  decision,  in  finding  the  issues,  on 
the  evidence,  for  the  defendant,  when  the  same  should  have  been 
for  the  plaintiff. 

3rd.  The  court  erred  in  refusing  to  grant  a  new  trial  in  the 
cause,  for  the  reason,  the  finding  of  the  court  was  against  law, 
and  the  evidence  in  the  cause. 

4th.  The  court  erred  in  entering  final  judgment  in  the  cause 
in  favor  of  defendant,  and  against  the  plaintiff. 

5th.  The  court  erred  in  not  entering  judgment  for  the  plain- 
tiff upon  the  facts  given  in  evidence. 

A.  Wheat,  for  Plaintiff  in  Error. 

Browning  &  Bushnell,  for  Defendant  in  Error. 
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Breese,  J.,  We  do  not  deem  it  necessary  now  to  consider 
more  than  one  point  in  this  case,  and  that  is,  was  the  judgment 
in  the  U.  S.  Circuit  Court  for  this  district,  a  lien  upon  the  pre- 
mises in  controversy  ?  There  is  no  statute  of  the  United  States 
making  judgments  rendered  in  their  Circuit  or  District  Courts 
liens  upon  real  estate. 

By  the  law  of  this  State,  judgments  become  liens  on  land  from 
the  last  day  of  the  term  at  which  the  judgment  was  rendered, 
and  for  the  period  of  seven  years.  (Scates'  Comp.  603.)  There 
being  no  law  of  the  United  States  making  judgments  a  lien, 
Congress  has  recognized  the  existence  of  liens  under  the  local 
law,  and  has  regulated  their  continuance  and  termination  at  the 
periods  fixed  by  the  local  law.  5  U.  S.  Statutes  at  large  338, 
§  10  ;  also  at  pages  393  and  518. 

The  existence  of  the  lien,  the  time  at  which  it  takes  effect, 
and  expires,  must  depend,  therefore,  upon  the  local  law  of  the 
State  in  which  the  judgment  is  rendered. 

It  follows,  therefore,  the  plaintiff  should  have  proved  when 
the  Circuit  Court  adjourned,  in  order  to  show  the  time  at  which 
the  judgment  became  a  lien.  He  could  not  show  when  the  lien 
attached,  except  by  showing  the  precise  day  when  the  Court 
adjourned.     This  he  did  not  do.     The  judgment  is  affirmed. 

Judgment  affirmed. 

Walker,  Justice,  took  no  part  in  this  decision. 


Brentz  Wade,  Appellant,  v.  David  Walden,  Appellee. 

APPEAL  PROM  PIKE. 

In  an  action  for  malicious  prosecution,  want  of  probable  cause  must  be  shown. 
The  existence  of  malice  is  not  sufficient  to  raise  a  presumption  of  want  of  proba- 
ble cause. 

What  constitutes  probable  cause  is  a  question  of  law. 

This  was  an  action  on  the  case  tried  at  August  term,  1859, 
before  Bailey,  Judge. 

The  declaration  contains  five  counts  ;  the  first  two  charge  the 
defendant  with  maliciously  prosecuting  the  plaintiff  before  R. 
W.  Scanland,  a  Justice  of  the  Peace  of  said  county,  for  having, 
on  the  28th  day  of  October,  1858,  stolen  one  load  of  wood  of 
the  value  of  one  dollar,  the  property  of  Otto  Jarrett.  The  re- 
maining counts  are  for  libel,  and  are  founded  upon  the  affidavit 
made  by  Wade  to  procure  the  arrest  of  Walden. 
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Plea,  general  issue,  and  verdict  and  judgment  for  plaintiff  for 
$225.     Defendant  below  appealed. 

Higbee  &  Hays,  for  Appellant. 

M.  Hay,  for  Appellee. 

Caton,  C.  J.  Although  the  defendant  below  may  have  been 
actuated  by  malice  against  the  plaintiff  in  the  institution  of  the 
prosecution  for  larceny,  yet  for  that  reason  alone,  this  action 
could  not  be  maintained.  In  addition  to  the  malice,  there  must 
have  been  want  of  probable  cause.  A  want  of  probable  cause 
may  raise  the  presumption  of  malice,  but  the  existence  of  malice 
will  not  raise  a  presumption  of  the  want  of  probable  cause.  If 
the  facts  and  information  upon  which  Wade  made  the  complaint 
were  sufficient  to  raise  the  belief  in  a  reasonable  mind  that 
Walden  was  guilty  of  the  crime  charged,  and  Wade  did  believe 
that  he  was  guilty,  then  he  acted  upon  probable  cause,  and  must 
be  justified  in  law,  although  his  malice  may  have  been  gratified 
to  find  so  strong  a  case  existed  against  Walden.  Such  we  cannot 
for  a  moment  doubt  was  the  case  here.  It  is  not  denied  that 
Walden  took  the  wood  under  circumstances  which  would  have 
made  it  larceny  if  he  had  not  purchased  it  of  James,  as  he 
claimed  to  have  done.  While  James  swears  that  he  had  sold 
the  wood  to  Walden  before  he  sold  it  to  Jarrett,  he  admits  that 
Bradbury,  Jones  and  Jarrett  called  on  him  and  asked  him  if  he 
had  sold  the  wood  to  Walden,  and  says  that  he  gave  them  no 
direct  answer,  but  laughed  ;  while  on  the  other  hand,  all  three 
of  these  witnesses  swear  that  he  did  on  that  occasion  say  that 
he  had  not  sold  the  wood  to  Walden  and  that  "  the  grand  little 
rascal  had  stolen  it."  In  addition  to  this,  these  witnesses  swear 
that  a  few  days  before  Walden  took  the  wood,  he  and  James 
both  went  to  Jarrett,  when  Walden  tried  to  purchase  some  of 
the  wood,  which  Jarrett  refused  to  sell,  and  at  that  time  neither 
Walden  nor  James  pretended,  or  intimated,  that  Walden  had  ever 
purchased  the  wood  of  James,  either  before  he  sold  it  to  Jarrett 
or  after.  All  these  facts  were  communicated  by  the  witness  to 
Wade  before  he  instituted  the  prosecution.  Even  admitting  that 
all  these  witnesses  are  mistaken  about  the  denial  of  James  that 
he  had  ever  sold  the  wood  to  Walden,  yet  their  unanimous  state- 
ments that  he  had  so  denied  it,  were  as  convincing  to  Wade  of 
the  truth  of  such  denial  as  if  it  had  in  fact  been  made.  But  we 
have  no  doubt  that  James  did  deny,  not  only  to  these  witnesses, 
that  he  ever  sold  the  wood  to  Walden,  but  that  he  repeatedly 
assured  Wade  himself  of  the  same  fact.  Winsor  testified  that 
when  he  was  at  work  for  James,  in  his  shop,  Wade  came  there 
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and  asked  James  if  he  had  given  Walden  any  right  to  take  the 
wood,  who  assured  him  that  he  had  not,  but  that  the  grand  little 
rascal  had  stolen  it,  and  that  if  Wade  would  take  him  up  he 
would  swear  to  it.  This  was  a  few  days  before  the  complaint 
was  made.  Bradbury,  Jones  and  Jarrett  also  testify  that  Wade, 
on  his  return  from  the  office  of  the  justice,  after  making  the 
complaint,  called  on  James  and  told  him  that  he  had  commenced 
the  prosecution  and  wanted  him  as  a  witness.  That  James 
inquired  if  he  had  been  arrested,  and  on  being  informed  that  he 
had  not,  advised  Wade  to  nab  him  at  once,  else  he  would  run 
away.  Even  after  the  trial,  James  told  the  witness,  Duffield, 
that  he  had  told  Wade  if  he  would  prosecute  Walden  he  would 
swear  against  him. 

Now,  in  the  face  of  all  this  proof,  to  say  that  Wade  did  not 
believe  that  Walden  was  guilty  and  so  prosecuted  him  without 
probable  cause,  is  quite  beyond  our  appreciation. 

What  constitutes  probable  cause  is  a  question  of  law,  and  we 
do  not  hesitate  to  say  that  here  was  probable  cause. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Jesse  T.  Newman,  and  Simon  P.  Newman,  Plaintiffs  in 
Error,  v.  James  Bennett,  Defendant  in  Error. 

ERROR  TO  MORGAN. 

The  demand  of  one  who  stands  in  loco  parentis,  is  sufficient  in  a  case  of  replevin. 
A  demand  from  one  of  two  parties  will,  in  the  Supreme  Court,  he  held  sufficient ; 

such  an  objection  to  avail  should  be  taken  advantage  of  in  the  lower  court. 
A  demand  of  B.'s  stock,  where  it  is  known  from  the  circumstances,  that  a  lot  of 

cattle  were  intended,  is  good. 

This  was  an  action  of  replevin,  by  defendant  in  error.  Pleas  : 
1,  nun  cepit;  2,  non  detinet. 

The  jury  found  the  property  replevied  to  be  the  property  of  B. 

The  court,  in  behalf  of  the  plaintiff,  gave  the  following 
instruction,  to  which  the  defendants  excepted  : 

If  the  jury  believe,  from  the  evidence  in  this  case,  that  the 
plaintiff  has  proven  that  he  was  owner  of  the  stock  at  the  time 
of  the  institution  of  this  suit,  and  that  the  plaintiff'  was  a  minor, 
living  with  H.  R.  Gillespie,  acting  as  his  parent,  and  that  said 
Gillespie,  for  the  plaintiff,  demanded  the  property  in  controversy 
before  the  institution  of  this  suit,  that  then  the  plaintiff  is 
entitled  to  a  verdict  in  this  case. 
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The  defendants  asked  the  following  instructions  : 

The  court  instructs  the  jury  that  before  they  can  find  a  verdict 
for  the  plaintiff,  they  must  believe,  from  the  evidence,  that  be- 
fore the  institution  of  this  suit  a  demand  for  the  property  in 
controversy  was  made  on  the  defendants,  either  by  the  plaintiff 
or  his  authorized  agent. 

The  court  also  instructs  the  jury,  that  if  they  believe,  from 
the  evidence,  that  the  only  demand  upon  the  defendants  for  the 
property  in  controversy,  was  made  by  H.  R.  Gillespie,  and  that 
the  said  Gillespie  was  not  the  legally  appointed  guardian  of  the 
plaintiff  at  the  time  of  the  demand,  then  such  demand  was  not 
authorized  by  law,  and  the  defendants  were  not  bound  to 
regard  it. 

The  court  also  instructs  the  jury,  that  if  they  believe,  from 
the  evidence,  that  the  only  authority  which  H.  R.  Gillespie  had 
to  demand  the  property  in  controversy,  of  the  defendants,  was 
that  derived  from  the  relation  which  he  sustained  to  the  plaintiff 
as  a  member  of  his  family,  then  the  said  Gillespie  had  no  legal 
authority  to  make  such  demand,  and  the  defendants  were  not 
bound  to  regard  it. 

The  court  gave  the  first  instruction  as  asked  by  defendants, 
but  refused  the  other  two ;  to  which  refusal  defendants  excepted. 

Defendants  then  entered  a  motion  for  a  new  trial  which  was 
denied. 

The  property  replevied  in  this  case  was  two  cows,  two  calves, 
and  two  steers. 

Errors  assigned :  The  court  erred  in  refusing  to  instruct  the 
jury  as  in  case  of  a  non-suit ;  in  overruling  the  motion  for  a  new 
trial ;  and  in  rendering  judgment  against  both  of  the  defendants. 

Knapp  &  Case,  for  Plaintiffs  in  Error. 

D.  A.  Smith,  for  Defendant  in  Error. 

Breese,  J.  The  facts  in  this  case  abundantly  show  that  Gilles- 
pie stood  to  Bennett,  the  minor,  in  loco  parentis,  and  had  the  care 
of  the  stock  of  cattle  claimed  by  Bennett.  He  was,  therefore,  well 
authorized  to  make  a  demand  of  the  property  before  suit  brought. 
Blackstone  says,  (1  Bl.  Com.  450,)  that  a  parent  may,  by  our 
law,  maintain  and  uphold  his  children  in  their  law-suits,  without 
being  guilty  of  the  legal  crime  of  maintaining  law-suits.  A  forti- 
ori, he  can  demand  his  child's  property  from  a  wrong  doer.  That 
demand  was  sufficient,  though  he  did  not  specify  each  article 
composing  the  stock.  A  demand  of  "  Bennett's  stock,"  if  not 
objected  to  at  the  time,  and  no  claim  made  that  the  demandant 
should   be  more  specific,  is  sufficient.     The  defendants  well 
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knew,  from  the  circumstances  under  which  it  was  placed  in  their 
possession,  that  it  was  a  stock  of  cattle — a  collected  number, 
feeding  and  ranging  together — and  the  demand  for  the  stock  as 
stock  was  good. 

As  to  the  objection  that  the  verdict  is  against  both  the  New- 
mans, when  the  demand  was  proved  against  one  of  them  alone, 
that  cannot  avail  here,  as  it  was  not  made  in  the  court  below, 
where  it  might  have  been  rectified.  The  case  in  1  Cowen,  322, 
was  a  case  in  trover,  and  a  conversion  not  being  proved  against 
both,  the  verdict  was  set  aside.  So  in  4  Hill,  13,  unless  the 
defendants  are  shown  to  have  been  partners,  in  which  case,  a 
demand  on  one  would  have  been  sufficient.  It  would  not  be  a 
violent  presumption  in  this  case,  from  the  fact  that  the  property 
was  in  possession  of  J.  T.  and  S.  P.  Newman,  that  they  were 
partners  in  its  custody.  There  is  no  dispute  about  the  owner- 
ship of  this  property — the  defendants  conceding  that  it  was 
Bennett's  property.  To  sustain  the  verdict,  we  will  consider 
the  Newmans  as  partners  in  this  particular  transaction. 

The  instructions  given  were  correct,  and  those  refused,  were 
properly  refused. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Thompson  Tomlin,  Appellant,  v.  The  Tonica  and  Peters- 
burg Railroad  Company,  Appellee. 

APPEAL  FROM  MASON. 

A  demurrer  to  a  declaration  having  several  counts,  some  of  which  are  good,  will 
not  be  sustained. 

"Where  a  railroad  charter  authorises  a  construction  by  divisions  of  the  road  under 
by-laws,  and  a  count  in  an  action  to  recover  a  subscription  describes  it  as  a  gene- 
ral subscription,  and  not  as  a  subscription  to  aid  in  constructing  a  division,  and 
the  count  does  not  show  a  division  of  the  road  by  by-law,  and  a  proper  call  for 
stock  is  not  shown  to  have  been  made,  according  to  contract,  the  company  can- 
not recover.  The  certificate  of  a  secretary,  that  a  proper  call  has  been  made,  is 
not  proof,  the  fact  must  be  made  to  appear  by  a  copy  of  the  orders  of  the  board, 
properly  proven. 

So  of  his  certificate  of  publication  of  notice  of  calls  upon  subscribers  for  stock. 
That  fact  must  be  proven  otherwise. 

Averments  of  notice  that  calls  upon  subscribers  have  been  made,  should  conform 
to  the  provisions  of  the  act  of  incorporation ;  and  such  notice  as  the  act  requires 
must  be  given  and  proven. 

This  was  an  action  of  assumpsit,  by  .the  appellee,  against  the 
appellant,  in  the  Mason  County  Circuit  Court,  damages  $1,500, 
at  its  October  term,  1859. 
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The  declaration  contains  two  special  counts,  and  the  ordinary 
common  counts.  The  first  special  count  avers  the  incorporation 
of  the  plaintiffs  by  certain  acts  of  the  legislature,  and  that 
"  afterwards,  to  wit,  on  the  1st  day  of  August,  A.  D.  1857,  at 
etc.,  the  said  defendant  contracted  to  and  with  the  plaintiffs, 
etc.,  to  take,  and  did  take,  and  subscribe  ten  shares  to  the  capi- 
tal stock  in  said  enterprise,  (shares  of  stock  in  the  same  being 
one  hundred  dollars  each,)  in  words  and  figures  following,  to 

wit: 

"  Tonica  and  Petersburg  Railroad. 

"We  the  undersigned  agree  to  take  the  number  of  shares  set  opposite  our 
respective  names  in  the  capital  stock  of  the  Tonica  and  Petersburg  Railroad 
Company. 

"Thompson  Tomlin,  No.  10, Amount:  -  -  -  $1,000." 

It  further  avers  a  promise  to  pay  the  instalments  of  stock  in 
such  times  and  manner  as  the  Directors  might  require,  and  that 
afterwards,  to  wit,  on  the  26th  August,  1857,  at  a  meeting  of 
the  Board  of  Directors,  an  order  was  passed  "  that  the  subscrib- 
ers to  the  capital  stock  of  the  third  division  of  the  Tonica  and 
Petersburg  Railroad  Company  between  Petersburg  and  Delavan 
should  pay  on  the  1st  day  of  October,  1857,  ten  dollars,"  etc. 
It  then  avers,  that  in  pursuance  of  such  calls,  all  the  payments 
are  due. 

The  second  count  is  substantially  the  same  as  the  first,  except 
that  it  does  not  set  out  the  subscription  hcec  verba,  but  instead, 
avers  "  that  the  said  defendant  contracted  with  said  plaintiffs  to 
subscribe,  and  did  then  and  there  subscribe  ten  shares  of  the 
capital  in  said  enterprise,  (shares  of  stock  in  the  same  being  one 
hundred  dollars,)  and  that  said  plaintiffs  accepted  said  subscrip- 
tions," and  also  that  it  avers  a  general  call  for  instalments  on 
all  the  subscribers  of  stock. 

The  defendant  filed  several  pleas. 

The  first  plea  was  non  assumpsit,  and  the  second  and  third' 
nul  tie  I  corporation,  on  which  issue  was  joined. 

A  several  general  demurrer  was  sustained  to  the  other  pleas, 
and  the  defendant  stood  by  his  pleas. 

The  11th  and  12th  pleas  are  as  follows,  to  wit:  "  And  the 
said  defendant  comes  and  defends  the  wrongs  and  injuries,  etc., 
in  the  said  declaration  mentioned  and  says  actio  non,  because 
he  says  that  the  cause  of  action  mentioned,  in  the  said  plaintiff's 
declaration  mentioned,  is  a  certain  subscription  alleged  to  have 
been  made  by  the  said  defendant  to  the  said  plaintiffs,  and  the 
said  defendant  avers  that  the  said  subscription  was  obtained  by 
the  agents  of  the  said  plaintiffs  by  false  and  fraudulent  represen- 
tations in  this  ;  that  before  and  at  the  time  of  the  signing  of  the 
said  subscription  by  the  said  defendant,  James  P.  Walker  and 
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Wm.  Young,  agents  and  employees  of  the  said  plaintiffs,  solic- 
ited from  the  said  defendant,  his  subscription]  to  the  said  plain- 
tiffs, and  that  the  said  defendant  then  and  there  stated  to  the 
said  agents  that  he  would  not  sign  the  said  subscription  unless 
the  said  railroad  should  run  through  the  farm  of  John  Y.  Lane, 
of  Mason  county,  Illinois,  near  to  the  residence  of  the  said 
defendant,  and  that  the  said  agents  then  and  there  fraudulently 
and  deceitfully  stated  to  the  said  defendant  that  the  said  rail- 
road^ of  the  said  plaintiffs,  should  be  laid  down,  and  run  through 
the  said  farm,  and  that  thereupon  the  said  defendant,  trusting  in 
the  representations  of  the  said  agents,  then  and  there  signed  the 
said  subscription,  without  which  representations  the  said  defend- 
ant would  not  have  so  signed. 

"  And  the  said  defendant  avers  that  the  said  railroad  has  not 
been  laid  down  or  run  through  the  said  farm  of  the  said  John 
Y.  Lane,  but  has  been  laid  down  a  mile  and  a  half  from  the  said 
farm  of  the  said  Lane,  farther  off  by  a  mile  and  a  half  from  the 
residence  of  the  said  defendant. 

"  And  the  said  defendant  further  avers  that  the  said  Railroad 
would  have  been  of  much  greater  value  to  the  said  defendant  if 
laid  down  through  the  farm  of  the  said  John  Y.  Lane,  than  it  is, 
or  will  be,  laid  down  where  it  now  is,  all  of  which  this  defend- 
ant is  ready  to  verify,"  etc. 

"  And  the  said  defendant  says  actio  non,  because  he  says  that 
the  consideration  in  the  said  plaintiffs'  declaration  mentioned,  for 
which  they  seek  to  recover  judgment,  was  for  a  certain  subscrip- 
tion to  the  said  plaintiffs,  purporting  to  be  signed  by  the  said 
defendant,  and  that  the  consideration  moving  the  said  defendant 
to  sign  the  said  subscription,  has  wholly  failed  in  this,  that  be- 
fore and  at  the  signing  of  the  said  subscription,  the  agents  and 
employees  of  said  plaintiffs,  who  were  obtaining  subscriptions  for 
the  said  plaintiffs,  on  the  paper  set  out  in  the  said  plaintiffs' 
declaration  mentioned,  being  informed  at  the  time  of  the  signing 
of  said  subscription  by  the  said  defendant,  that  he  would 
not  sign  the  same  unless  John  Y.  Lane's  farm  should  be  made  a 
point  in  the  line  of  the  said  railroad,  and  a  town  built  there, 
fraudulently  and  deceitfully,  then  and  there  stated  that  the  said 
John  Y.  Lane's  farm  should  be  a  point  in  the  line  of  the  said 
railroad,  and  that  there  would  be  a  town  built  on  the  said  farm, 
and  the  said  defendant  being  induced  by  the  said  false  and  de- 
ceitful representations,  then  and  there  signed  the  subscription, 
without  which  he  would  not  have  so  signed. 

"  And  the  said  defendant  further  avers,  that  the  said  John  Y. 
Lane's  farm  was  not  made  a  point  in  the  line  of  the  said  road 
ol  the  said  plaintiffs,  and  that  there  was  not  at  the  time  of  the 
commencement  of  this  suit,  or  has  there  been  since,  a  town  built 
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there,  but  on  the  contrary,  the  road  has  been  laid  down  some 
mile  and  a  half  from  the  said  premises,  all  of  which  the  said 
defendant  is  ready  to  verify,"  etc. 

"Which  two  pleas  were  demurred  to  by  the  plaintiffs,  and  the 
demurrer  sustained. 

At  November  term,  1859,  issue  was  joined,  and  a  jury  impan- 
neled  and  sworn,  and  after  hearing  the  evidence,  brought  in  a 
verdict  against  the  defendant  for  $990,  upon  which  the  court 
rendered  judgment,  and  thereupon  the  defendant  made  a  motion 
for  a  new  trial,  which  motion  was  overruled. 

The  following  is  the  only  evidence  offered  by  the  plaintiffs  on 
the  trial,  to  wit :  "  An  Act  to  incorporate  the  Tonica  and  Peters- 
burg Railroad  Company,  approved  Jan.  15th,  1857,  and  supple- 
ment approved  Feb.  4th,  1857,  and  additional  supplement 
approved  Feb.  14th,  1859.  Objectedto  by  defendant,  objection 
overruled,  to  which  defendant  excepted. 

The  plaintiffs  then  offered  before  the  jury  the  following  certifi- 
cates : 

"  State  of  Illinois,    ) 
Morgan  County,         ) 

"I,  James  Berdan,  Secretary  of  the  Tonica  and  Petersburg  Railroad  Company, 
do  hereby  certify  that  the  said  company  is  duly  and  regularly  organized  under  its 
charter,  contained  in  an  act  of  the  General  Assembly  of  the  State  of  Illinois, 
entitled  '  An  act  to  Incorporate  the  Tonica  and  Petersburg  Railroad  Company,' 
January  15th,  1857. 

In  testimony  whereof,  I  have  hereunto  subscribed  my  name  and  affixed 
[seal.]    the  corporate  seal  of  said  company,  at  my  office  in  Jacksonville,  this  23rd 
day  of  January,  1858.  JAMES  BERDAN,  Secretary." 

"  I,  James  Berdan,  Secretary  of  the  Tonica  and  Petersburg 
Railroad  Company,  do  hereby  certify  that,  at  a  meeting  of  the 
board  of  directors  of  said  company,  held  at  Jacksonville,  Aug. 
26th,  1857,  a  resolution,  or  order,  was  adopted  by  the  said 
board,  of  which  the  following  is  a  true  copy  from  the  record  of 
the  proceedings  from  the  said  board  of  directors,  in  my  office, 
to  wit : 

" '  It  was  ordered  that  the  work  of  construction,  2nd  and  3rd 
divisions,  be  advertised  for  letting  as  soon  as  possible,  and  that 
calls  be  made  on  the  stockholders  in  the  said  divisions  for  pay- 
ment of  ten  dollars  to  be  made  on  each  share,  on  the  first  day  of 
October  next,  and  a  further  payment  on  each  share,  of  ten  dol- 
lars, to  be  paid  on  the  first  day  of  November  next,  and  ten 
dollars  to  be  paid  on  the  first  day  of  every  month  thereafter, 
until  the  amount  of  subscriptions  shall  be  paid,  and  that  the 
president  and  secretary  give  notice  of  such  calls  by  advertise- 
ment.' 

"  I  do  further  certify,  that   the  calls   aforesaid  were  duly 
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advertised  by  the  president  and  secretary  for  at  least  thirty  days 
previous  to  the  first  day  of  October,  1857,  in  the  Morgan 
Journal,  a  public  newspaper,  printed  in  Jacksonville,  and  also 
in  the  Menard  Index,  a  public  newspaper,  published  in  Peters- 
burg ;  both  places  being  on  the  line  of  said  road.  I  do  further 
certify  that,  at  a  meeting  of  the  board  of  directors  aforesaid, 
held  at  Delevan,  October  28th,  1857,  a  resolution,  or  order,  was 
adopted  by  the  said  board,  of  which  the  following  is  a  true  copy 
from  the  record  of  proceedings  aforesaid,  to  wit : 

"  '  Resolved,  That  hereafter,  in  all  cases  where  any  call  upon 
subscribers  has  been  made,  and  has  remained  unpaid  for  thirty 
days,  it  shall  be  the  duty  of  the  directors  having  the  collection 
of  such  subscription,  to  institute  suit  against  the  delinquents  for 
the  amount  due  the  company,  and  that  the  secretary  give  notice 
of  this  resolution  by  a  circular,  to  be  issued  from  this  office.' 

"  And  I  further  certify,  that  I  gave  notice  of  the  last  men- 
tioned resolution,  in  the  manner  therein  specified. 

"  In  testimony  whereof,"  etc. 

"  Office  of  the  Tonica  and  Petersburg  R.  R.  Co., 
Jacksonville,  Illinois,  Oct.  24th,  1859. 

"  I,  James  Berdan,  secretary  of  the  Tonica  and  Petersburg 
Railroad  Company,  do  hereby  certify  that,  by  resolution  of  the 
board  of  directors  of  said  company,  calls  were  made  upon  the 
sums  subscribed  to  said  capital  stock  of  said  company,  requiring 
installments  of  ten  per  cent,  thereof  to  be  paid  monthly,  in  each 
and  every  successive  month,  until  the  whole  should  be  paid,  and 
that  said  calls  were  duly  published  as  required  by  the  charter 
of  said  company  ;  and  I  do  further  certify  that  the  last  install- 
ments of  said  calls  have  been  due  and  payable  by  the  terms  of 
said  calls,  and  of  the  publication  aforesaid,  for  more  than  twelve 
months  last  past. 

r         -,     Given  and  certified  under  my  hand  and  the  seal  of 
seal.  .-,  ,,    ,  J 

L         J         said  company,    etc. 

The  plaintiffs  then  offered  in  evidence  the  subscription  upon 
which  they  relied  to  recover,  as  follows  : 

"  Tonica  and  Petersburg  Railroad  Company." 

"  We,  the  undersigned,  agree  to  take  the  number  of  shares 
set  opposite  our  respective  names,  in  the  capital  stock  of  the 
Tonica  and  Petersburg  Railroad  Company." 

All  of  which  certificates  and  subscriptions,  as  they  were  sev- 
erally presented,  were  objected  to  by  the  defendant,  and  the 
objection  overruled,  and  the  same  admitted  to  the  jury. 

The  plaintiffs  then  closed  their  case,  and  admitted  the  pay- 
ment of  ten  dollars. 

The  plaintiffs  then  asked  the  following  instructions  which 
were  given : 

28 
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1.  The  court  instructs  the  jury  that  under  the  issue  in  this 
case,  plaintiff  was  only  required  to  prove  the  incorporation  of 
the  company,  and  the  defendant's  promise  to  pay  his  stock  sub- 
scribed, and  the  orders  of  the  board  of  directors  making  the  calls. 

2.  That  the  printed  laws  offered  in  testimony  is  proof  of  the 
corporate  existence  of  plaintiffs,  and  of  their  right  to  sue,  and 
that  the  certificate  of  the  secretary  is  evidence  of  the  organ- 
ization of  the  company,  and  of  the  calls  for  stock. 

3.  And  if  the  jury  believe,  from  the  testimony,  that  there  is 
a  corporation  by  the  name  of  the  "  Tonica  and  Petersburg  Rail- 
road Company,"  and  that  said  company  was  organized  in  pur- 
suance of  the  charter  of  said  company,  and  that  defendant  took 
and  subscribed  stock  to  said  enterprise,  and  that  calls  for  said 
stock  have  been  made  by  the  board  of  the  company,  then  the 
jury  will  find  for  the  plaintiffs. 

The  defendant  then  asked  the  following  instructions,  to  wit : 

1.  That  unless  the  plaintiffs  have  shown,  from  the  evidence, 
that  the  said  Tonica  and  Petersburg  Railroad  Company  was,  at 
the  time  of  the  commencement  of  this  suit,  a  legally  incorpo- 
rated company,  they  will  find  for  the  defendant. 

Which  the  court  gave. 

2.  That  unless  the  jury  believe,  from  the  evidence,  that  the 
said  plaintiffs,  since  the  1st  day  of  July,  A.  D.  1857,  have  been 
a  legally  established  and  organized  body  corporate  and  politic, 
as  charged  in  the  said  plaintiffs'  declaration,  they  will  find  for 
the  defendant. 

3.  Unless  the  jury  believe,  from  the  evidence,  that  the  sub- 
scription, sued  on  in  this  case,  was  executed  on  the  1st  day  of 
August,  in  the  said  plaintiffs'  declaration,  they  will  find  for  the 
defendant. 

4.  The  jury  are  instructed  that  the  calls  on  the  said  defend- 
ant must  have  been  made  before  the  plaintiffs  could  call  upon 

.the  defendant  to  pay.     Said  calls  must  have  been  published  in 
two  newspapers  along  the  line  of  the  said  railroad. 

That  a  certificate  of  the  publishers  of  such  papers  must  be 
shown,  stating  the  time  when  the  first  insertion  was  made,  and 
the  last  insertion,  accompanied  with  a  copy  of  the  calls  so 
published. 

5.  That  if  the  instrument  set  out  in  the  declaration  is 
charged  in  the  said  declaration  to  have  been  executed  on  the  1st 
day  of  August,  A.  D.  1857,  and  the  one  offered  in  evidence  is 
without  date,  and  no  proof  offered  as  to  the  execution  of  said 
subscription  by  said  defendant,  in  such  case  the  jury  will  find 
for  the  defendant. 

Which  last  four  instructions  the  court  refused. 
The  defendant  then  offered  this  instruction  : 
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That  unless  the  plaintiff  has  shown,  by  the  evidence,  that  calls 
have  been  made  for  the  payment  of  installments  before  the  com- 
mencement of  this  suit,  as  provided  in  section  eleven  of  the 
charter  of  said  company,  they  will  find  for  the  defendant. 

Which  the  court  modified  by  striking  out  the  words  "  as  pro- 
vided in  section  eleven  of  the  charter  of  said  company,"  and 
gave  it  with  such  modification. 

The  defendant  assigns  the  following  errors,  to  wit : 

1.  The  court  erred  in  sustaining  the  demurrer  to  the  11th 
and  12th  pleas. 

2.  The  court  erred  in  admitting  improper  evidence  on  the 
part  of  the  plaintiff. 

3.  The  court  gave  improper  instructions  to  the  jury. 

4.  The  court  refused  proper  instructions. 

5.  The  court  erred  in  refusing  a  new  trial. 

6.  The  court  erred  in  rendering  judgment  against  the 
defendant. 

Lyman  Lacy,  and  Goudy  &  Judd,  for  Appellant. 

W.  H.  Herndon,  and  T.  P.  Cowan,  for  Appellee. 

Caton,  C.  J.  Several  of  the  errors  in  this  case  are  well 
assigned,  but  not  all.  The  eleventh  and  twelfth  pleas  were  bad, 
and  the  demurrer  properly  sustained  to  them.  It  was  insisted 
that  this  demurrer  should  have  been  carried  back  to  the 
declaration,  and  sustained  to  the  first  count,  because  it  is  sup- 
posed that  that  count  is  insufficient.  The  pleas  professed  to 
answer  the  whole  declaration,  and  the  demurrer  to  them 
could  not  be  sustained  to  the  declaration  if  either  of  the  counts 
were  good.  The  third  count  was,  beyond  doubt,  good,  and 
hence  the  demurrer  could  not  be  sustained  to  the  declaration. 
We  think  that  the  first  count  of  the  declaration  was  bad,  and 
that  the  court  erred  in  admitting  the  contract  of  subscription  in 
evidence  under  it.  The  fifth  section  of  the  charter  authorizes 
the  board  of  directors  to  provide,  by  by-laws,  for  the  construc- 
tion of  the  road  by  divisions,  "  and  in  such  case  it  may  be  law- 
ful for  the  subscription  of  stock  to  be  taken  and  subscribed  for 
either  of  said  divisions  or  for  the  whole  of  said  road,  as  those 
taking  and  subscribing  for  the  same  may  think  proper."  Now, 
this  count  describes  the  contract  sued  on  as  a  general  subscrip- 
tion, and  not  a  subscription  to  any  particular  division.  Nor 
indeed  does  the  count  show  that  the  road  had  ever  been  divided 
into  separate  divisions  by  by-law  of  the  board  of  directors.  The 
call  which,  in  this  count,  is  averred  to  have  been  made,  was, 
"  that  the  subscribers  to  the  capital  stock  to  the  third  division" 
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should  pay  on  the  first  day  of  October,  etc.  This  call  was  not 
on  the  subscription  set  out  in  the  count,  and  offered  in  evidence 
on  the  trial,  and  was  not  such  as  to  render  the  defendant  liable  to 
pay  that  subscription.  The  count  itself  was  bad,  and  the  court 
erred  in  admitting  the  contract  of  subscription  in  evidence  under  it. 

The  fifteenth  section  of  the  charter  makes  the  certificate  of 
the  secretary  "  evidence  of  the  regular  organization  of  said  com- 
pany under  its  charter,  and  of  any  act  or  order  of  the  board  of 
directors  of  said  company."  Under  this  law,  we  think  the 
certificate  of  the  secretary  of  the  fact  of  organization  sufficient 
proof  of  such  fact,  for  the  charter  authorized  him  to  certify  to 
such  fact ;  but  in  all  other  cases,  his  certificate,  to  be  evidence, 
must  be  confined  to  acts  or  orders  of  the  board  of  directors. 
His  certificate  of  the  fact  that  a  call  was  made  by  order  of  the 
board  of  directors,  is  not  made  evidence  of  that  fact,  but  he 
must  give  a  copy  of  the  order  of  the  board  of  directors,  and  let 
the  court  judge  whether  it  constituted  a  sufficient  call.  His  first 
certificate  does  give  a  copy  of  the  order  passed  by  the  board, 
calling  for  payment  of  the  subscriptions  to  the  third  division  of 
the  road,  and  is  sufficient  evidence  of  such  call ;  but  as  the 
action  was  on  a  general  subscription,  and  not  on  a  subscription 
to  the  third  division,  it  was  irrelevant,  and  did  not  tend  to  sup- 
port the  action. 

This  certificate  also  states  the  fact  that  notice  of  the  call  was 
published  as  required  by  the  eleventh  section  of  the  charter. 
The  publication  could  not  be  proved  by  the  certificate  of  the 
secretary,  but  should  have  been  proved  by  competent  legal 
evidence,  the  same  as  any  other  fact. 

The  third  certificate  of  the  secretary  is  of  the  fact  that  a  call 
was  made  for  the  payment  of  the  general  subscriptions  to  the 
road,  but  does  not  give  a  copy  of  the  order  of  the  board  of 
directors  making  the  call,  and  hence  was  improperly  admitted 
as  evidence  of  such  call ;  and  without  competent  and  proper 
evidence  of  such  call,  no  right  of  action  accrued  on  the  sub- 
scription. 

We  will  add,  that  we  are  inclined  to  think  that  the  averments 
of  notice  in  the  first  and  second  counts  are  insufficient.  The 
averments  are,  after  stating  the  passage  of  the  orders  making 
the  calls,  "  of  which  the  said  defendant  then  and  there  had 
notice."  The  eleventh  section  of  the  charter  positively  requires 
notice  of  the  calls  to  be  published  for  thirty  days  in  two  news- 
papers published  in  the  vicinity  of  the  road.  We  are  inclined 
to  think  that  this  notice  required  by  the  charter,  could  not  be 
dispensed  with  by  giving  actual  notice  to  the  subscriber.  The 
third  or  common  count  was  undoubtedly  good. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 
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Coles  County,  Plaintiff  in  Error,  v.  Francis  A.  Allison, 

Defendant  in  Error. 

ERKOR  TO   COLES. 

The  day  indicated  by  the  act  incorporating  the  town  of  Mattoon,  for  the  first 

election  of  officers,  being  directory  only,  an  omission  to  elect  on  that  day  was 

not  fatal. 
Officers  elected  on  the  proper  day,  refusing  to  qualify,  became  officers  de  facto,  and 

their  acts  are  valid  as  to  third  persons,  and  can  only  be  inquired  into  directly,  not 

collaterally. 

This  suit  was  brought  against  defendant,  Allison,  for  a  failure 
to  perform  road  labor  which  he  was  bound  to  perform  to  the 
county,  unless  he  was  "within  the  corporate  limits  of  the  town  of 
Mattoon. 

It  was  agreed  by  the  parties  that  Allison,  at  the  time,  resided 
on  the  north  half  of  section  23,  town  12  north,  range  7  east, 
in  said  county,  which  is  outside  of  the  limits  of  the  old  corpora- 
tion, and  that  he  was  liable  in  this  suit,  unless  exempted  by  an 
act  of  the  legislature,  approved  22nd  February,  1859,  to  incor- 
porate the  town  of  Mattoon,  which  was  pleaded  in  bar  to  the 
suit.  It  was  further  agreed  between  the  parties,  that  the  inhab- 
itants of  said  town  had  been  and  were,  at  the  date  of  the  above 
act,  a  body  politic  and  corporate,  including  a  given  territory, 
but  outside  of  which  defendant,  Allison,  resided. 

It  was  also  agreed  that  an  election  was  holden  on  the  first 
Monday  of  April,  1859,  in  pursuance  of  article  4th  of  sec.  1st, 
of  the  above  entitled  act,  but  owing  to  some  error,  real  or  sup- 
posed, in  said  election,  all  of  said  persons  so  elected  refused  to 
qualify.  Whereupon  another  election  was  holden  two  weeks 
thereafter,  at  which  subsequent  election,  all  those  elected  at  the 
former  election,  except  Newton  W.  Chapman,  were  again 
elected,  and  that  Rufus  W.  Houghton  was  elected  in  his  place, 
and  thereupon  the  persons  so  elected  at  the  said  second  election 
qualified,  and  have  ever  since  exercised  the  functions  of  their 
office.  Allison  claims  that  that  election  and  qualification  under 
the  new  act  was  valid,  and  exempts  him  from  road  labor  outside 
of  the  corporation.  Plaintiff  contends  that  pretended  election 
and  qualification  were  not  in  pursuance  of  law,  and  therefore 
invalid. 

0.  B.  Picklin,  for  Plaintiff  in  Error. 

J.  Scholfield,  for  Defendant  in  Error. 
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Breese,  J.  The  day  indicated  by  the  legislature  as  the  day 
on  which  the  election  of  town  officers  should  be  held,  was  not  of 
the  essence  of  the  incorporation  of  the  town  of  Mattoon,  and  if 
the  day,  by  some  means  free  from  design  or  fraud,  was  passed 
by,  the  power  to  elect  on  a  subsequent  day  was  not  taken  away. 
It  must  be  considered  as  directory  only.  2  Kent's  Com.  295, 
and  the  cases  cited  in  note. 

But  it  appears  the  election  was  held  on  the  day  indicated, 
and  the  parties  elected  failed  to  qualify.  An  election  at  a 
subsequent  day,  under  such  circumstances,  cannot  be  questioned. 
The  trustees  they  elected  were,  at  any  rate,  officers  de  facto,  and 
their  acts  are  valid  as  respects  the  rights  of  third  persons,  who 
have  an  interest  in  them,  and  as  concerns  the  public.  The 
People  v.  Col/ins,  7  Johns.  549  ;  People  v.  Runkel,  9  ib.  147. 

There  being,  then,  a  corporation  in  fact,  the  regularity  of  its 
organization  cannot  be  inquired  into,  in  this  collateral  manner. 

Its  officers  cannot  be  ousted  except  by  a  proceeding  directly 
aimed  at  its  organization.  People  v.  Watkins,  19  111.  R.  120  ; 
Hoes  v.  VanAlstine  et  al.,  20  ib.  200. 

This  case  is  plainly  distinguishable  from  the  case  cited  by 
appellant's  counsel — Haynes  v.  The  County  of  Washington, 
19  111.  R.  Q6.  In  that  case  we  held  that,  until  an  organization 
by  election  and  qualification  of  the  number  of  persons,  being  the 
several  integral  parts  of  the  corporation,  and  forming  the 
political  body  provided  for  in  the  law,  there  could  be  in  being 
no  municipal  corporation  or  government.  In  this  case,  all 
designated  in  the  act  of  incorporation,  were  elected,  and  there 
was  therefore  a  corporation  de  facto. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 


Polly  Hopper,  Appellant,  v.  Zadock  Ferguson,  surviving 
Adm'r  of  Joshua  Hopper,  deceased,  Appellee. 

APPEAL  FROM  GREENE. 

Where  A  obtained  a  decreee  that  a  certain  sum  should  be  paid  to  him,  out  of  an 
allowance  to  B,  from  the  estate  of  C,  but  the  administrator  paid  the  whole 
amount  to  B,  in  disregard  of  the  decree ;  held,  that  A  could  not  institute  pro- 
ceedings against  the  administrator  to  recover,  he  not  being  a  party  to  the  suit 
in  chancery  which  occasioned  the  decree. 

This  case  was  submitted  upon  the  following  agreed  state  of 
facts : 
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It  is  agreed  that  the  report  of  the  case  of  Polly  Hopper  v. 
Cavil  Hopper  et  al.,  and  the  facts  there  stated,  as  in  the  19th 
of  Illinois  Reports,  is  a  part  of  the  record  in  this  case,  and  that 
Fielding  Mitchell,  one  of  the  administrators  of  said  deceased, 
with  full  notice  of  the  terms  and  provisions  of  the  decree  in  the 
divorce  case  of  Poll?/  Hopper  v.  Cavil  Hopper,  paid  to  him, 
after  allowance  of  his  claim  against  the  estate  of  said  deceased, 
on  the  8th  of  August,  1854,  in  the  said  County  Court,  the  $600 
consideration  of  the  deed  of  the  16th  of  July,  1853,  of  Cavil  Hop- 
per to  said  Joshua  Hopper.  It  is  further  agreed  that  the  estate 
of  said  'Joshua  Hopper,  deceased,  was  not  fully  administered 
and  settled  on  the  9th  of  August,  1858,  when  the  said  Polly 
Hopper  exhibited  her  petition  to  the  said  County  Court,  that 
the  said  surviving  administrator  be  ordered  to  pay  to  her  the 
sum  of  $200,  with  6  per  cent,  interest,  from  the  16th  July, 
1853.  Said  petition  was  dismissed  by  the  County  Court,  and 
she  appealed  to  the  present  term  of  said  Circuit  Court,  and  on 
trial  by  said  court — a  jury  being  waived — the  court  affirmed  the 
judgment  of  the  County  Court,  and  rendered  judgment  against 
her  for  costs.  The  rectitude  of  said  decision  is  the  question 
certified  to  be  decided  at  the  next  term  of  the  Supreme  Court 
of  said  State,  Second  Grand  Division,  on  this,  in  lieu  of  a  full 
and  comolete  record  of  this  case. 

x. 

D.  A.  &  T.  W.  Smith,  for  Appellant. 

J.  W.  English,  for  Appellee. 

Caton,  C.  J.  It  was  provided  by  the  decree  in  the  case  of 
Polly  Hopper  v.  Cavil  Hopper,  reported  in  19  111.  R.  219,  that 
if  Cavil  Hopper  should  get  an  allowance  by  the  probate  court 
against  the  estate  of  Joshua  Hopper,  for  six  hundred  dollars, 
that  Polly  Hopper  should  be  entitled  to  receive  one-third  of 
such  allowance,  and  that  the  administrator  of  Joshua  Hopper 
might  pay  one-third  of  the  amount  of  that  allowance  to  Polly 
Hopper,  whose  receipt  should  be  a  good  acquittance  to  him. 
Cavil  Hopper  did  get  that  amount  allowed  him  against  the 
estate  of  Joshua  Hopper,  and  the  administrator,  with  know- 
ledge of  that  decree,  paid  the  full  amount  of  the  allowance  to 
Cavil  Hopper,  instead  of  retaining  the  two  hundred  dollars,  and 
paying  that  amount  over  to  Polly  Hopper,  as  provided  for  in  the 
decree.  This  proceeding  is  now  instituted  against  the  estate  of 
Joshua  Hopper,  by  Polly  Hopper,  claiming  an  allowance  of  the 
two  hundred  dollars  to  her.  The  County  Court  refused  to  make 
the  allowance  to  her,  and  that  decision  was  affirmed  by  the 
Circuit  Court,  whence  it  is  brought  here  for  review. 
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We  have  no  doubt  that  those  courts  decided  properly.  The 
administrator  of  the  estate  of  Joshua  Hopper  was  not  a  party 
to  that  suit  in  chancery,  and  was  not  bound  by  that  decree,  nor 
was  he  bound  to  execute  it.  As  between  the  parties  to  that 
suit  only  was  it  binding.  As  to  third  persons,  it  was  no  more 
than  a  contract  between  the  parties  would  have  been,  containing 
the  same  provisions.  Suppose  Cavil  Hopper  had  made  an  agree- 
ment with  Polly  Hopper,  or  any  one  else,  assigning  one-third  of 
this  claim  against  the  estate  of  Joshua  Hopper,  no  one  would 
contend  that  such  agreement  would  create  a  legal  obligation 
against  the  administrator,  in  favor  of  Polly  Hopper  for  the  two 
hundred  dollars.  If  there  was  no  legal  obligation  created 
against  the  estate  in  her  favor,  for  this  money,  then  there  was 
no  legal  obligation  violated  when  the  full  amount  of  the  allow- 
ance, in  his  favor,  was  paid  over  to  Cavil  Hopper.  Indeed, 
Cavil  Hopper  had  no  right  by  his  agreement,  either  in  the  form 
of  a  decree  or  otherwise,  to  divide  up  one  legal  demand  into 
two,  and  create  two  liabilities  where  but  one  existed  before. 
That  is  a  violation  of  the  debtor's  rights  which  the  law  will  not 
allow.  It  may  be  that  Polly  Hopper  might  have  presented  this 
decree  to  the  probate  court,  and  obtained  an  order  directing 
the  administrator  to  pay  the  amount  of  her  proportion  of 
the  allowance  to  her.  This  she  did  not  do,  but  sat  by  till  the 
full  amount  of  the  claim  was  paid  to  Cavil  Hopper,  and  now 
comes  in  and  asks  that  the  administrator  be  compelled  to  pay, 
out  of  the  estate,  this  two  hundred  dollars  over  again.  She 
comes  too  late.  She  must  now  seek  her  remedy  against  Cavil 
Hopper.  The  estate  has  paid  the  claim,  and  is  discharged  from 
liability. 

The  order  of  the  Circuit  Court  is  affirmed. 

Order  affirmed. 


James  Dunlap,  Appellant,  v.  Eli  Taylor,  who  sues  for 
the  use  of  Isham  Taylor,  Appellee. 

appeal  from  morgan. 

In  an  action  of  assumpsit  to  recover  back  money  paid  for  land  not  conveyed,  the 
finding  of  the  jury,  as  to  the  value  of  the  lots,  will  not  be  disturbed. 

The  facts  of  this  case  are  stated  in  the  opinion  of  the  court. 

The  cause  was  heard  before  Woodson,  Judge,  and  a  jury,  at 

October  term,  1859,  of  the  Morgan  Circuit  Court,  which  resulted 
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in  a  verdict  and  judgment  in  favor  of  plaintiff  below,  for  the 
sum  of  $415.84.     Defendant  below  appealed. 

M.  McConnel,  and  C.  Epler,  for  Appellant. 

J.  L.  and  C.  M.  Morrison,  for  Appellee. 

Breese,  J.  This  is  an  action  of  assumpsit ;  the  declaration 
contains  three  counts.  The  third  is  for  the  value  of  certain  lots 
of  ground  the  plaintiff  had  paid  for.  It  alleges,  substantially, 
that  the  ,plaintiff  paid  the  defendant  Dunlap,  four  hundred  dol- 
lars for  the  lots,  on  his  promise  to  convey  on  request,  and  the 
breach  is  that  he  did  not  convey  them  on  request. 

The  proof  is  clear,  that  the  defendant  said  to  several  persons, 
that  the  plaintiff  had  paid  him  for  the  lots.  This  fact  was  ad- 
mitted. This  was  sufficient  to  authorize  the  jury  to  find  for  the 
plaintiff  on  the  third  count.  It  is  manifest  the  defendant  paid 
for  the  horses  and  wagon,  in  hay  delivered  the  plaintiff. 

It  is  true,  as  argued,  the  defendant  was  entitled  to  have  the 
note  he  held  by  indorsement  from  McClernand  executed  by  the 
plaintiff,  set  off  against  the  claim  of  the  plaintiff.  It  was  pleaded, 
and  was  a  fair  subject  of  set-off;  but  we  cannot  say  the  jury  did 
not  allow  it.  The  evidence  of  the  value  of  the  lots,  at  the  time 
they  should  have  been  conveyed  to  plaintiff,  was  conflicting,  and 
by  equalizing  it,  the  balance  found  due  the  plaintiff,  after  deduct- 
ing the  amount  of  the  note,  might  have  been  the  precise  amount 
found  by  the  jury.     We  cannot  say. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 


City  of  Belleville  et  al,  Appellants,  v.  Samuel  Stookey, 

Appellee. 

APPEAL  FROM  ST.  CLAIR. 

Cities  and  towns  may  acquire  the  title  to  streets  by  conveyance,  dedication,  pre- 
scription, or  by  a  record  of  the  town  plat.  But  the  ground  for  streets  should  be 
properly  indicated  on  the  town  plats,  and  other  requisitions  of  the  statute  should 
be  complied  with,  to  enable  the  city  or  town,  and  others,  to  enforce  the  opening 
of  such  streets. 

Samuel  Stookey,  the  appellee,  filed  his  bill  for  an  injunction 
in  the  St.  Clair  Circuit  Court,  against  the  City  of  Belleville  and 
Charles  Palme,  Street  Inspector. 

The  bill  alleges  that  Stookey  is  owner  of  and  resides  on  a 
tract  of  land,  describing  it  by  metes  and  bounds ;  that  he  claims 
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under  a  deed  from  J.  D.  Hughes  and  Theodore  Engelmann, 
made  27th  of  September,  1851,  and  that  ever  since  he  has  paid  his 
city  and  county  taxes  generally  on  the  said  tract  by  the  descrip- 
tion of  229  feet  on  1st  South  street  by  314  on  Charles  street. 

Former  conveyances  are  set  out  up  to  one  from  Wesley  Cole- 
man and  Wife  to  James  Affleck,  describing  said  lands  by  metes 
and  bounds,  dated  15th  of  May,  1844.  Coleman  had  bought 
the  tract  in  question  together  with  other  lands  from  one  B.  S. 
Edwards,  in  1840.  After  Coleman  had  purchased  the  said 
tracts,  he  recorded  a  map  of  an  addition  to  the  town  of  Belle- 
ville, 17th  April,  1840,  on  which  are  twenty-seven  lots  num- 
bered, none  of  which  cover  the  tract  of  land  conveyed  to  said 
Stookey,  but  said  tract  has  lines  drawn  across  it  indicating  how 
the  same  might  eventually  be  subdivided  into  lots,  but  the  size  of 
said  lots  are  not  mentioned,  or  their  length  or  width,  or  their 
number,  nor  the  size  of  the  proposed  streets  or  alleys,  nor  the 
corner  from  which  to  make  future  surveys  of  the  same,  as  ap- 
pears on  said  plat. 

Alleges  that  said  tract,  of  which  Stookey  is  now  the  owner, 
has  been  inclosed  for  more  than  thirteen  years,  and  has  been 
sold  by  the  respective  owners  in  a  compact  body.  Alleges  that 
the  City  of  Belleville  lately  insists  on  having  a  fee  simple  in  the 
supposed  alley,  and  that  public  has  a  right  of  way  in  said  alley, 
and  has  directed  the  street  inspector,  Charles  Palme,  to  open 
said  alley,  which  opening  would  be  a  matter  of  irreparable 
injury  to  said  Stookey. 

Defendants  demurred  generally  to  this  bill,  which  demurrer 
the  Court,  Snyder,  Judge,  presiding,  overruled  and  rendered  a 
decree  of  perpetual  injunction,  etc.  And  the  City  of  Belleville 
appeals  this  case.  By  consent  of  record,  this  appeal  was  taken 
to  the  Second  Grand  Division. 

The  errors  assigned  are,  that  the  court  overruled  the  plaintiff's 
demurrer ;  the  court  did  not  dismiss  the  bill,  but  rendered  a 
decree  of  perpetual  injunction. 

G.  Koerner,  for  Appellants. 

W.  H.  and  J.  B.  Underwood,  for  Appellee. 

Walker,  J.  Cities  and  towns  may  acquire  the  title  to 
streets  and  alleys  by  conveyance,  by  dedication,  by  prescription, 
or  by  the  surveying  and  platting  of  a  town  or  city,  if  acknowl- 
edged and  recorded  in  the  mode  prescribed  by  the  statute. 
The  plat  in  question,  and  under  which  the  city  claims  the  street 
in  controversy,  was  made  and  recorded  in  1840,  and  is 
governed  by  the  act  of  1833,  prescribing  the  mode  of  making 
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and  recording  town  plats.  The  first  section,  R.  L.,  p.  599, 
provides,  that  any  person  wishing  to  lay  out  a  town,  or  an 
addition,  or  sub-division  of  out  lots,  shall  cause  the  same  to  be 
surveyed,  and  a  plat  or  map  thereof  made  by  the  county  sur- 
veyor, which  shall  particularly  describe  all  streets,  alleys,  com- 
mons or  public  grounds,  and  all  in  and  out  lots,  etc.,  giving  the 
names,  widths,  corners,  boundaries,  and  extent  of  all  such 
streets  and  alleys.  By  the  second  section,  it  is  required  that 
all  in  lots  intended  for  sale,  shall  be  numbered  in  progressive 
numbers,,  or  by  squares  in  which  they  are  situated,  and  their 
precise  length  and  width  shall  be  stated  on  the  plat  or  map  ; 
and  out  lots,  which  do  not  exceed  ten  acres,  are  likewise 
required  to  be  surveyed  and  numbered,  and  their  exact  length 
and  width  stated  on  the  map  or  plat,  together  with  any  streets, 
alleys,  or  roads  which  may  divide  or  border  on  the  same. 

The  third  section  requires  the  proprietor,  at  the  time  of  the 
survey,  to  set  a  stone  at  the  corner  of  the  public  ground,  if  any, 
or  if  there  be  none,  then  at  the  corner  of  some  lot,  from  which 
to  make  future  surveys  ;  the  point  at  which  it  is  placed  is  required 
to  be  designated  on  the  plat.  The  fourth  section  requires  the 
plat,  after  its  completion,  to  be  certified  by  the  surveyor  and  pro- 
prietor, and  before  the  recording  the  same,  to  acknowledge  it 
before  one  of  the  officers  named  in  the  section,  which  acknowl- 
edgment is  required  to  be  certified  on  the  plat,  and  the  certifi- 
cates, with  the  plat,  are  required  to  be  recorded.  The  fifth 
section  provides  that  the  plat,  when  made  out,  certified,  acknow- 
ledged, and  recorded,  as  required  by  the  act,  shall  vest  the  title 
in  the  land  intended  for  streets,  alleys,  ways,  commons,  or  other 
public  uses,  in  such  town  or  city,  or  addition  thereto,  and  for 
the  uses  and  purposes  set  forth  and  expressed  or  intended. 

It  will  be  perceived  in  this  case,  that  the  ground  claimed  as 
a  street,  is  not  named  on  the  plat  as  such,  nor  is  its  length, 
width,  boundaries  and  corner  given,  as  the  statute  requires. 
The  certificate  accompanying  the  plat,  also  fails  to  refer  to,  or 
in  any  wise  to  designate  it  as  such.  From  the  plat  and  cer- 
tificate it  cannot  be  known  whether  it  was  designed  for  a  street 
or  lot,  or,  in  fact,  whether  for  either.  In  this  respect,  there  is 
a  failure  to  conform  to  the  requirements  of  the  statute,  and  as 
the  plat  and  certificate,  under  the  statute,  takes  the  place  of  a 
deed  of  conveyance,  its  provisions  should  have  been,  at  least,  so 
far  observed  as  to  describe  it  with  such  a  degree  of  certainty, 
that  it  might  be  determined  for  what  purpose  it  was  intended. 
Even  if  we  could  infer  from  the  plat  and  certificate  that  it  was 
designed  for  a  street,  this  map  affords  no  means  of  ascertaining 
its  length  or  width.  If  it  were  conceded  that  the  observance  of 
every  requirement  of  the  statute  was  not  essential  to  the  valid- 
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ity  of  the  plat,  still  enough  must  appear  to  enable  a  location,  by 
metes  and  bounds  of  the  streets,  alleys,  ways  and  roads,  and  to 
distinguish  them  from  lots,  before  the  title  can  vest  in  the  city 
by  operation  of  the  plat.  The  plat  has,  by  the  statute,  the 
force  and  effect  of  a  deed  to  pass  the  title  to  the  streets,  alleys, 
etc.,  and  to  have  that  effect,  it  should  describe  them  with  such 
certainty,  by  measurement  and  description,  that  they  may  be 
located.  This  plat  and  certificate  is  insufficient,  under  the 
statute,  to  pass  the  title  to  the  land  in  dispute,  to  the  city. 

It  then  becomes  simply  a  question  of  intention,  whether  there 
was  a  design  to  dedicate  this  property  to  the  city  for  the  pur- 
pose of  a  street.  This  question  of  intention  must  be  deter- 
mined by  all  the  circumstances  which  surrounded  the  transaction. 
It  is  alleged  in  the  bill  that  this  piece  of  ground  had  been  sold 
by  Coleman  with  the  supposed  adjoining  lots,  in  a  body,  and 
not  by  the  lines  on  the  map.  That  he  and  his  assigns,  including 
complainant,  had  been  assessed  by  the  city,  and  paid  taxes  on  the 
ground  in  controversy  ever  since  the  plat  was  recorded.  That 
it  had  never  been  opened,  traveled  or  repaired  as  a  street,  at 
any  time.  That  no  lots  had  ever  been  sold  adjoining  it,  by  which 
it  became  necessary  to  be  used  by  the  purchasers  or  others  for 
that  purpose.  That  the  lines  on  the  map  or  plat  were  only 
intended  to  indicate  the  manner  in  which  it  might  be  sub-divided 
at  some  future  time.  The  allegations  are  admitted  by  the 
demurrer  to  be  true,  and  from  them  it  becomes  necessary  to 
determine  whether  an  intention  to  dedicate  this  property  by  the 
owner,  or  an  acceptance  on  the  part  of  the  city,  is  manifested. 
These  acts  on  the  part  of  the  owner  and  city,  instead  of  indi- 
cating, repel  the  presumption  of  such  an  intent.  If  the  city 
considered  it  a  public  street,  why  tax  it,  and  compel  the  persons 
claiming  it,  to  pay  such  taxes  in  the  same  manner  as  they  did 
upon  their  other  property  ?  Or  why  permit  it  to  remain  inclosed 
for  such  a  length  of  time,  without  the  assertion  of  any  right  or 
claim  to  it  ? 

Again,  the  allegations  which  stand  admitted  as  true,  do  not 
warrant  the  presumption  that  Coleman  regarded  the  property 
as  having  been  dedicated,  but  they,  on  the  contrary,  repel  any 
such  presumption.  If  he  had  supposed  that  he  had  dedicated 
the  property,  why  sell  and  convey  it  as  his  own  ?  Or  if  his 
grantee  had  supposed  that  it  had  been  dedicated,  why  would  he 
become  the  purchaser  of  it  ?  And  why  pay  taxes  upon  it  as  his 
own  if  he  knew  or  supposed  it  belonged  to  the  city  ?  While 
the  statute  of  limitations  can  not  bar  the  public,  still,  long  con- 
tinued possession,  adverse  to  the  claim  of  the  public,  may  be 
shown  to  repel  the  presumption  of  a  dedication,  sought  to  be 
established  by  equivocal  or  doubtful  acts  of  the  owner,  and  the 
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greater  the  length  of  possession,  where  the  public  have  never 
been  in  the  enjoyment  of  the  property,  the  stronger  will  be  the 
presumption  against  the  intention  to  dedicate. 

In  this  case  the  occupancy  by  the  defendant  in  error,  and 
those  under  whom  he  claims,  had  been  nearly  double  the  length 
of  time  required  to  create  a  bar  under  the  statute  of  limitations, 
had  the  claim  been  asserted  against  him  by  an  individual,  and 
during  that  period,  there  seems  to  have  been  no  claim  or  assertion 
of  right  by  the  city,  but,  on  the  contrary,  it  seems  to  have  recog- 
nized the  (individual  claims  by  collecting  taxes  on  this  property. 
This,  we  think,  when  taken  with  the  other  facts  in  the  case, 
raises  a  strong  presumption  that  this  property  was  never  dedi- 
cated, and  accepted  by  the  city,  both  of  which  is  essential  to  such 
a  claim. 

Again,  the  bill  alleges,  and  the  demurrer  admits  that  it  was 
not  the  intention  of  the  proprietor  to  divide  the  ground  at  the 
time  of  the  recording  of  the  plat,  but  that  there  was  an  intention  to 
do  so  at  some  future  time.  This  averment  seems  to  be  sup- 
ported by  the  plat  which  was  made  and  recorded.  Until  he 
carried  that  intention  into  effect  by  selling  lots  on  this  tract  by 
the  lines  indicated  on  the  plat,  we  cannot  infer  an  intention  to 
dedicate.  Had  he  made  such  sales,  then  he  would  doubtless 
have  indicated  such  an  intention,  but  until  that  time,  he  had  a 
right  to  change  his  mind,  and  sell  the  whole  of  the  ground  as 
one  tract.  This  right  he  has  exercised,  and  by  doing  so,  the 
city  never  became  the  owners  of  the  property  by  dedication, 
wherefore  the  decree  of  the  court  below  must  be  affirmed. 

Decree  affirmed. 


J4MES   W.  Whitney,   Appellant,  v.  Mary   Porter,  and 
Servetus  Thorp,  Appellees. 

APPEAL  FROM  PIKE. 

Where  it  appears  that  notice  of  application  for  the  sale  of  land,  as  recited  in  a  de- 
cree, (pronounced  thirty  years  since,)  was  served  upon  infants,  instead  of  their 
guardians,  as  the  statute  required,  no  guardians  ad  litem  having  been  appointed, 
it  will  be  held  that  the  Circuit  Court  had  not  jurisdiction. 

This  was  an  action  of  ejectment  brought  by  appellant  to  re- 
cover the  north-east  quarter  of  section  15,  town  7  south,  range 
4  west,  in  the  county  of  Pike.  The  declaration  claims  the  pre- 
mises in  fee  against  Mary  Porter,  and  was  served  on  her  on  the 
5th  day  of  September,  1856.     At  the  September  term  of  the 
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Pike  Circuit  Court,  1856,  declaration  was  filed,  and  the  plea  of 
general  issue  by  defendant,  Porter,  filed,  and  cause  continued. 
At  the  September  term,  1857,  Servetus  Thorp  was  admitted  as 
a  co-defendant.  Jury  waived,  trial  by  the  court,  Bailey,  Judge, 
presiding,  and  judgment  for  defendants.     At  the  March  term, 

1858,  the  judgment  was  vacated,  and  a  new  trial  granted.  At 
the  April  term,  1859,  the  cause  was  again  tried  by  the  court 
without  the  intervention  of  a  jury,  and  at  the  August  term, 

1859,  the  court  found  the  issues  for  defendant,  and  rendered 
judgment ;  an  appeal  was  prayed  and  allowed. 

The  bill  of  exceptions  shows  that  on  the  trial  of  the  cause  at 
the  April  term,  1859,  the  plaintiff  read  in  evidence,  without 
objection,  a  patent  from  the  government  of  the  United  States  to 
Michael  McKee,  dated  December  18,  1817,  for  the  land  in  his 
declaration  described ;  also  a  deed  from  said  McKee  to  James 
D.  Wads  worth,  for  the  same  land,  dated  April  6th,  1815. 

Plaintiff  further  read  in  evidence,  subject  to  an  objection 
made  by  defendants  to  the  sufficiency  thereof,  an  order  from 
the  records  of  the  Pike  county  Circuit  Court,  made  at  the  April 
term  thereof,  1822,  in  the  words  and  figures  following :  "  On 
reading  and  filing  the  affidavit  of  Levi  Roberts,  one  of  the 
administrators  of  the  estate  of  James  D.  Wadsworth,  deceased, 
setting  forth  that  notice  had  been  duly  served  upon  the  infant 
heirs  of  said  deceased,  and  on  motion  of  said  administrator  it 
is  hereby  ordered  and  decreed  that  the  said  administrators  be 
and  are  hereby  licensed  and  permitted  to  sell  and  dispose  of  so 
much  of  the  real  estate  of  said  deceased  as  will  be  sufficient  to 
pay  his  debts,  on  their  entering  into  bond  with  two  securities  in 
the  sum  of  one  thousand  dollars  each,  agreeably  to  the  statute 
in  such  cases  provided ;  whereupon  the  said  Levi  Roberts  ten- 
dered in  open  court  James  Nixon  and  John  Shaw  his  securities, 
who  were  approved  of  by  the  court." 

The  plaintiff  read  his  affidavit,  stating  in  substance  that  he 
was  clerk  of  said  court  from  March,  1821,  until  May,  1825, 
during  all  which  time  he  discharged  the  duties  of  said  office. 
The  affidavit  then  states  and  shows  that  a  petition,  notice,  proof 
of  the  service  thereof  upon  the  heirs  of  Wadsworth,  who  were 
all  minors,  and  residents  of  said  county,  and  all  other  papers 
necessary  in  the  case,  were  presented  to  said  court  at  the  April 
term,  1822,  when  said  order  was  granted  ;  that  in  1829,  all  the 
papers  and  files  of  said  court  were  destroyed  by  fire,  so  that 
nothing  now  remains  of  said  proceedings  in  said  office,  except 
the  order  read  in  evidence;  that  Henry  Starr,  the  solicitor 
who  obtained  said  order,  Joseph  Phillips,  the  judge  of  the 
court,  and  both  of  the  administrators  of  said  estate  are  all  long 
since  dead.     And  that  affiant  knows  of  no  witness  by  whom  the 
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existence  and  contents  of  said  papers  can  be  proven.  To  the 
reception  of  which  affidavit  as  evidence  defendant  objected. 

Plaintiff  then  read  in  evidence,  subject  to  objection  by  defend- 
ant, a  deed  dated  May  20th,  1823,  from  Levi  Roberts  and 
Ephraini  Marsh,  to  plaintiff,  for  the  land  described  in  plaintiff's 
declaration,  which  deed  is  executed  by  Roberts  and  Marsh,  as 
administrators  of  James  D.  Wadsworth,  deceased,  and  recites 
at  length  the  order  of  the  Pike  Circuit  Court,  above  copied, 
and  a  sale  by  them  to  plaintiff  under  said  order,  at  Cole's  Grove, 
the  then  county  seat  of  said  county,  on  the  20th  day  of  August, 
1822,  at  public  vendue,  he  being  the  highest  and  best  bidder 
therefor.  Said  deed  was  duly  acknowledged  on  the  day  it  bears 
date,  and  recorded  in  the  recorder's  office  of  said  county,  on 
the  18th  day  of  October,  1823. 

The  court  found  the  issues  for  the  defendants,  and  rendered 
judgment  in  their  favor.  The  plaintiff,  at  the  time,  excepted  to 
such  finding,  and  to  rendering  said  judgment,  and  moved  the 
court  for  a  new  trial,  for  the  following  reasons : 

The  finding  of  the  court  was  against  the  evidence ;  and  the 
finding  and  judgment  were  contrary  to  the  law  and  the  evidence. 
Which  motions  the  court  overruled,  to  which  plaintiff,  at  the 
time,  excepted. 

Plaintiff  now  assigns  for  error  the  following  causes :  Said 
court  erred  in  admitting  improper  evidence  ;  in  finding  the  issues 
for  defendant;  in  overruling  plaintiff's  motion  for  a  new  trial ; 
and  in  rendering  final  judgment  in  favor  of  defendants,  and 
against  plaintiff. 

Browning  &  Bushnell,  and  Higbee  &  Hays,  for  Appellant. 

M.  Hay,  for  Appellee. 

Breese,  J.  The  question  presented  by  this  record  is,  did  the 
Circuit  Court  of  Pike  county  have  jurisdiction  of  the  persons 
of  the  minor  heirs  of  Wadsworth,  so  as  to  pass  a  decree  against 
them  for  the  sale  of  their  land,  to  pay  their  ancestors'  debts,  as 
by  the  order  of  that  court  of  April  term,  1822,  it  attempted  to  do  ? 

That  court  being  a  court  of  general  and  unlimited  jurisdic- 
tion, every  reasonable  intendment  is  to  be  made  to  sustain  its 
acts,  judgments,  decrees,  and  orders,  when  it  is  shown  jurisdic- 
tion attached  in  the  particular  case.  This  is  a  well  settled 
doctrine  of  the  books,  and  of  all  courts. 

By  force  of  it,  considering  the  lapse  of  time  since  the  order 
(more  than  thirty  years) — the  destruction  of  the  records  and 
files  of  the  court  by  fire — the  death  of  the  principal  actors  in 
these  proceedings,  we  would  be  induced  to  presume  much  to 
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sustain  this  order  of  sale.  But  when  we  see  the  final  order  of 
the  court  decreeing  a  sale  of  the  land,  in  which  it  is  recited 
that  notice  of  the  application  was  only  served  upon  the  infant 
heirs  of  the  decedent,  when  the  statute  required  service  upon 
their  guardians,  or  persons  having  control  of  them,  and  no 
guardians  ad  litem  appointed  for  them  by  the  court,  we  are 
constrained  to  say,  the  court  had  not  obtained  jurisdiction  of 
the  persons  of  the  minors,  in  the  mode  pointed  out  by  the  law. 

The  object  of  such  service  is  made  apparent  from  the  last 
clause  of  section  2  of  the  act,  "  And  it  shall  be  the  duty  of  any 
guardian  or  guardians,  or  persons  having  the  care  of  any  such 
minor  or  minors,  on  receiving  such  notice,  to  appear  and  defend 
on  behalf  of  said  minor  or  minors."  (Purple's  Real  Estate 
Stat.  439.) 

This  duty,  it  is  true,  is  of  imperfect  obligation,  which  the 
guardian  or  curator  could  not  be  compelled  to  perform,  and  fail- 
ing to  notify  him,  but  notifying  the  infant  heirs  in  person, 
followed  by  the  appointment  of  a  guardian  ad  litem,  over  whom 
the  court  would  possess  full  power,  we  would  be  inclined  to  hold 
a  substantial  compliance  with  the  requirements  of  the  statute. 

Neither  having  been  done  in  this  case,  the  jurisdiction  of  the 
court  did  not  attach.  Its  power  was  not  properly  called  into 
action  to  deliberate,  to  decide.  This  renders  the  order,  and  all 
proceedings  under  it,  void,  and  it  can  be  attacked  anywhere. 
Herdman  v.  Short,  18  111.  R.  60. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 


John  D.  Pahlman,  Executor,  etc.,  et  al,  Plaintiffs  in  Error, 
v.  William  R.  Smith,  Defendant  in  Error. 


ERROR  TO  COOK. 


Where  two  persons  are,  by  will,  empowered  to  sell  real  estate  as  executors,  and 
not  as  trustees,  and  one  of  them  refuses  to  act,  the  other  may,  as  sole  executor, 
exercise  the  power  in  the  same  manner  as  both  might  have  done  if  both  had 
qualified. 

A  construction  given  to  the  words  of  the  will  in  this  case. 

John  D.  Pahlman  as  executor  of  the  will  of  Asher  Rossiter, 
made  a  contract  with  the  defendant,  Smith,  to  sell  him  certain 
property  devised  by  the  testator. 

The  plaintiff  made  and  tendered  the  deed  to  defendant,  in 
accordance   with   the   terms   of    the   contract,   but   defendant 
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refused  to  pay  the  stipulated  price,  on  the  ground  that  the 
plaintiff  could  not  convey  a  good  title  to  the  property  ;  where- 
upon the  plaintiff  brought  his  bill  in  the  Superior  Court  of 
Chicago,  to  compel  performance  of  the  contract. 

A  demurrer  to  the  bill  was  sustained  by  the  court,  and  the 
bill  dismissed.     The  remaining  facts  will  be  found  in  the  opinion. 

Scates  &  Rucker,  for  Plaintiffs  in  Error. 

William  R.  Smith,  pro  se. 

Walker,  J.  This  record,  presents  the  question,  whether  the 
last  will  and  testament  of  Asher  Rossitter,  deceased,  confers 
the  power  on  John  D.  Pahlman,  his  sole  executor,  to  sell  and 
convey  real  estate  of  the  testator,  for  the  payment  of  debts 
of  his  estate.  By  the  will,  Pahlman  and  one  John  B.  King 
were  named  executors.  The  will  was  duly  proved,  and  admit- 
ted to  record,  and  letters  testamentary  were  granted  to  Pahl- 
man. The  will,  amongst  others,  contained  these  provisions : 
He  first  appoints  Pahlman  and  King  his  executors,  and  then 
proceeds,  "  I  give  and  devise  all  my  messuages,  lands  and 
tenements,  wheresoever  situate,  unto  John  Pahlman  and  John 
B.  King,  and  their  heirs,  and  the  heirs  of  the  survivors  of  them, 
to  have  and  to  hold  the  same  to.  the  uses  following,  to  wit :  to 
the  use  of  them,  the  said  John  Pahlman  and  John  B.  King,  execu- 
tors, and  the  survivor  of  them,  and  his  heirs,  for  and  during 
and  until  the  time  when  my  youngest  child,  Charles  D.  Rossit- 
ter, shall  arrive  at  the  age  of  maturity,  or  twenty-one  years  of 
age,  and  then,  and  from  thenceforth,  the  said  King  and  Pahl- 
man shall  cease  to  exercise  any  further  control  over  the  same ; 
but  the  title  to  all  my  said  lands  and  tenements,  shall  then  vest 
absolutely  in  my  said  children,  subject,  however,  to  the  following- 
condition  : 

"  That  the  said  Pahlman  and  King  shall,  upon  my  daughter, 
Mary  S.,  coming  of  age,  or  in  case  she  shall  marry  before  arriv- 
ing at  the  age  of  maturity,  then,  and  in  either  case,  they,  the  said 
executors,  shall  give  and  set  over  to  her,  or  to  her  husband,  in 
case  she  marries,  from  and  out  of  my  estate  such  an  amount  as 
they,  the  said  King  and  Pahlman,  shall  deem  a  third  of  the 
property  left  by  me  at  my  decease,  both  real  and  personal.  As 
also  upon  my  son,  George  W.  Rossitter,  coming  of  age,  then 
said  King  and  Pahlman  shall,  in  like  manner,  set  off  to  him  so 
much  of  my  estate  as  they  shall  consider  equivalent  to  one-third 
of  the  property  left  at  the  time  of  my  death.  And  when  my 
youngest  son,  Charles  Decatur  Rossitter,  shall  come  of  age, 
then  the  said  King  and  Pahlman  shall  set  over  to  him  as  much 
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as  each  of  ray  other  said  children  shall  receive  ;  and  if  there  shall 
be  anything  remaining  after  such  distribution,  arising  from  rents 
and  profits,  or  in  any  other  way,  from  my  real  or  personal  estate, 
it  shall  be  divided  equally  between  my  said  children  and  their 
heirs  ;  and  in  case  of  the  death  of  any  one  or  more  of  my  said 
children  without  heirs,  before  arriving  at  the  age  of  maturity, 
then,  and  in  that  case,  their  portion  of  my  estate,  to  which, 
by  the  provisions  of  this  will,  they  would  be  entitled,  either 
real  or  personal,  shall  go  to  and  be  divided  equally  between 
survivors  or  survivor  of  them."     *     *     *     * 

"  And  the  freehold  which  I  have  devised  to  the  said  King 
and  Pahlman,  and  the  survivor,  for  and  during  and  until  the 
maturity  of  all  my  said  children,  is  upon  the  especial  trust  fol- 
lowing, to  wit:  That  they,  the  said  King  and  Pahlman,  and  the 
survivor  of  them,  shall,  during  the  continuance  of  the  said  estate, 
take  and  receive  the  rents  and  profits  accruing  from  the  mes- 
suages, lands  and  tenements  aforesaid,  and  therewith  make  all 
necessary  repairs,  pay  all  taxes,  and  all  other  necessary  charges 
and  expenses  in  and  about  the  same,  and  after  all  such  payments 
are  deducted,  shall,  in  their  discretion,  pay  over  the  residue  of 
said  rents  and  profits  to  my  said  children  in  equal  proportion,  or 
shall  use  the  same  for  the  maintenance,  education  and  support 
of  my  said  children,  as  they,  the  said  King  and  Pahlman,  or  sur- 
vivor, may  deem  proper  and  expedient.  Subject,  however  to 
this  condition :  That  before  the  payment  of  said  residue  to  my 
said  children,  they,  the  said  King  and  Pahlman,  shall  pay  to 
my  wife,  Martha  A.  Rossitter,  instead  and  in  place  of  her  right 
of  dower,  the  annuity  or  yearly  rent  of  one  thousand  dollars, 
each  and  every  year,  during  the  term  of  her  natural  life.  And 
the  said  annuity  or  yearly  rent  shall  be  paid  to  my  said  wife  in 
four  equal,  quarterly  payments,  on  the  first  day  of  January, 
and  on  the  first  days  of  May  and  September  in  every  year ; 
the  said  payment  to  begin  and  to  be  made  on  such  of  said 
days  as  shall  next  happen  after  my  decease.  And  I  do  fur- 
ther authorize  and  empower  the  said  King  and  Pahlman,  my 
executors,  and  the  survivor  of  them,  in  case  my  personal 
estate  shall  be  insufficient  to  pay  my  just  debts  and  incidental 
charges,  as  also  the  annuity  for  my  said  wife,  and  support  of 
my  said  children,  to  sell  and  convey  in  fee  simple,  or  for  a  less 
estate,  and  for  such  price  as  they  may  judge  expedient,  such 
parts  of  my  messuages,  lands  and  tenements  aforesaid,  as  may 
be  necessary  for  that  purpose,  and  the  proceeds  of  such  sale 
to  appropriate  thereto";  and  further,  the  receipts  in  writing 
of  my  said  children  or  wife,  to  the  said  Pahlman  and  King,  for 
any  sum  or  sums  of  money  paid  them  by  virtue  of  this  will  and 
testament,  shall  be  a  good  and  sufficient  discharge  unto  them, 
and  every  of  them  therefor." 
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Whatever  difficulties  may  be  presented  to  giving  a  construc- 
tion to  all  of  the  provisions  of  this  will,  it  is  clear  that  the 
testator  did  intend  to  give  the  power  to  the  persons  named  as 
executors  to  sell  and  convey  his  real  estate  for  the  payment  of 
his  debts,  to  raise  the  annuity  for  his  wife,  or  for  the  support  of 
his  children.  But  whether  he  intended  that  they  should  exer- 
cise it  in  their  capacity  of  executors,  or  as  trustees,  may  not  be 
so  clear.  We  conceive  that  it  can  make  no  difference  whether 
they  took  an  estate  in  fee,  a  qualified  fee,  a  term  of  years  until 
the  youngest  heir  arrived  at  age,  or  a  naked  power  to  sell,  as 
the  power  to  sell  is  clearly  given.  The  language  will  admit  of 
no  other  construction.  If  they  took  any  estate  under  the  will 
as  trustees,  this  provision  was  designed  to  enable  them  to  execute 
the  trusts  declared.  If  they  took  no  estate  under  the  will,  this 
provision  conferred  the  naked  power  to  sell  for  the  purposes 
enumerated,  when  it  should  become  necessary.  He,  in  the  first 
clause,  appoints  Pahlman  and  King  his  executors,  and  then  he 
gives  and  devises  to  them  and  the  survivor  of  them,  and  their 
heirs,  his  real  estate,  to  the  use  of  them,  naming  them  execu- 
tors, and  the  survivor  of  them  and  his  heirs,  until  his  youngest 
child  shall  come  of  age.  He  then,  in  different  portions  of  the 
will,  requires  "  the  said  John  Pahlman  and  John  King,"  and  the 
survivor,  to  perform  specified  duties,  without  naming  them 
executors.  But  he  again,  in  the  last  clause,  empowers  "  the 
said  King  and  Pahlman,  my  executors,  and  the  survivor  of 
them,"  in  case  his  personal  property  should  be  insufficient  to 
pay  his  debts,  to  sell  his  real  estate  for  that  purpose.  He  here 
names  them  his  executors,  and  not  trustees,  and  from  that  fact, 
and  that  they  had  been  by  name  appointed  his  executors,  it  is  a 
reasonable  inference  that  he  intended  that  the  power  should 
devolve  upon  them  as  executors,  and  not  as  trustees.  The 
office  of  an  executor  embraces  the  powers  and  the  duties  of  a 
trustee,  and  that  the  testator  declared  a  trust  does  not  imply 
that  they  must,  as  trustees,  unite  in  a  conveyance  to  pass  the 
title,  unless  it  would  be  required  of  executors.  It  is  true,  that 
in  making  this  devise,  it  is  to  them  and  their  heirs,  and  the  heirs 
of  the  survivor ;  but  he  no  where  in  the  will  confers  any  power 
on  their  heirs  to  perform  any  act.  The  authority  to  dispose  of 
the  property  is  limited  to  them,  and  to  the  survivor.  As  the 
heirs  could  not,  under  the  law,  perform  the  duties  of  an  execu- 
tor, and  might  that  of  a  trustee,  if  so  empowered,  and  failing 
to  confer  upon  them  such  power,  it  woulcl  seem  that  the  testator 
intended  to  confer  this  power  upon  his  executors  as  such,  and 
not  as  trustees.  Had  the  power  to  sell  been  conferred  upon 
them,  the  survivor,  and  the  heirs  of  the  survivor,  then  there 
would  have  been  a  trust  created  in  the  heirs  of  the  executors, 
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and  it  would  have  indicated  an  intention  to  confer  the  power 
upon  them  as  trustees.  Had  he  associated  any  person  hot  an 
executor  with  them,  in  the  power  to  sell,  there  could  have  been 
no  question  of  his  intention  that  they  should  act  as  trustees,  and 
not  as  executors.  It  would  have  indicated  that  the  testator 
relied  upon  their  judgment  and  discretion  when  acting  together, 
while  in  this  case  that  intention  is  negatived,  by  his  conferring 
on  them,  and  the  survivor,  the  power  to  act,  which  manifests  an 
intention  that  they  should  act  as  executors  in  making  the  sale 
and  disposition  of  the  property. 

Then,  if  this  power  was  conferred  upon  them,  as  executors, 
has  the  plaintiff  in  error  the  power,  without  the  action  of  King, 
to  convey  real  estate  for  the  payment  of  debts  ?  In  other  words, 
has  he  the  power,  as  sole  executor,  to  execute  this  will  ?  There 
can  be  no  question  that  the  power  was  conferred  upon  the  two, 
and  upon  the  survivor,  and  we  have  seen  that  they  were  empow- 
ered as  executors,  and  not  as  trustees.  If  King  were  not 
living,  there  would  be  no  doubt  of  the  power ;  but  it  is  suggested 
that,  as  he  filed  his  renunciation  and  refusal  to  act,  in  the 
probate  court,  before  the  appointment  of  Pahlman,  he  has  no 
power  to  execute  this  trust  created  by  the  will.  This  court,  in 
the  case  of  ClinefeUer  v.  Ayres,  16  111.  R.  329,  held,  that,  by 
the  1st  sec.  of  chap.  62,  R.  S.,  1845,  the  21  Hen.  8,  chap.  4,  is  in 
force  in  this  State.  By  that  enactment,  it  is  provided  that,  if 
any  or  either  of  the  persons  named  as  executors  in  the  will, 
shall  refuse  to  act,  the  right  and  power  shall  devolve  upon  those 
who  shall  qualify,  to  execute  the  will  in  the  same  manner  as 
all  could  have  done.  In  this  case,  King  filed  his  renunciation 
and  refusal  to  act  as  an  executor,  under  the  will,  and  complain- 
ant did  qualify,  and  under  the  provisions  of  that  statute  he 
became  fully  invested  with  all  the  powers  that  could  have  been 
exercised  by  both,  had  they  qualified.  This  being  the  case,  he 
could,  when  it  became  necessary  to  sell  real  estate  for  the  pay- 
ment of  debts,  without  the  concurrence  of,  or  any  action  with 
King,  sell  and  convey  real  estate  for  that  purpose.  The  bill 
alleges  that  it  has  become  necessary  to  make  such  a  sale  to  pay 
the  debts,  for  the  want  of  personal  assets,  and  the  truth  of  this 
allegation  is  admitted  by  the  demurrer.  If  these  allegations 
were  true,  the  complainant  had  power  to  sell  for  that  purpose, 
and  the  court  erred  in  sustaining  the  demurrer,  and  dismissing 
the  bill. 

The  decree  of  the  court  below  is  reversed,  and  the  cause 
remanded  for  further  proceedings  not  inconsistent  with  this 
opinion. 

Decree  reversed. 
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Reuben  Miller,  Appellant,  v.  Nathaniel  M.  Whittaker, 

Appellee. 

William  H.  Young,  Apellant,  v.  Reuben  Miller, 

Appellee. 

APPEAL  FROM  LOGAN. 

On  a  bill  filed  for  relief,  where  notes  have  been  given  and  conveyances  made  to  an 
agent,  in  his  own  name,  in  consideration  of  a  patent  right,  the  principal  should 
be  made  a  party,  that  he  may  defend  his  interest.  The  agent  is  supposed  to  be 
a  trustee  for  his  principal. 

Such  a  bill  should  offer  to  reconvey  the  patent  right. 

Whittaker  filed  his  bill  herein  June  6th,  1854,  in  the  Logan 
Circuit  Court,  alleging:  That  about  the  7th  day  of  January, 
A.  D.  1853,  Miller  was  recommending  in  complainant's  neigh- 
borhood, a  patent  cast  iron  cemetery  tomb  or  monument,  the 
patent  right  of  which  he  was  desirous  of  selling,  representing 
himself  as  the  agent  of  Henry  R.  Flinchbaugh,  the  patentee; 
that  Miller  made  many  misrepresentations  for  the  purpose  of 
selling  the  same,  as  to  its  popularity,  usefulness,  cheapness,  etc., 
asserting  that  it  was  cheaper,  more  durable  and  elegant  than 
marble  :  that  it  was  fifteen  times  cheaper,  etc. ;  that  influenced 
by  these  misrepresentations  of  Miller,  complainant,  on  the  7th 
of  February,  1853,  bought  of  Miller  all  the  right,  title  and 
interest  of  said  Flinchbaugh  in  the  said  patent  for  the  counties 
of  Logan,  McLean,  De  Witt,  Piatt  and  Macon  ;  that  Miller,  on 
said  day,  executed  a  deed  for  the  same  as  attorney  in  fact  of 
Flinchbaugh,  the  patentee,  and  duly  acknowledged  the  same ; 
that  complainant  was  to  pay  Miller  the  sum  of  $1,000  for  the 
patent  right  to  said  counties,  and  that  on  the  16th  day  of  Feb- 
ruary, 1853,  he  executed  to  said  Miller  a  deed  of  conveyance 
for  the  N.  half  of  S.  E.  qr.  of  Sec.  16,  T.  19,  R.  2  W.,  which 
land  was  in  consideration  of  said  patent  right,  and  in  place  of 
the  $1,000. 

Bill  further  alleges,  that  a  few  days  afterwards  complainant 
purchased  of  said  Miller  all  the  right  of  Flinchbaugh,  the 
patentee,  to  the  patent  right  for  said  iron  tomb  to  all  the  other 
counties  of  the  State,  excepting  certain  counties  named,  for  the 
sum  of  $1,000,  to  pay  which,  he,  on  the  17th  day  of  February, 
1853,  executed  to  said  Miller  two  notes  of  $500  each,  one  pay- 
able the  1st  of  January,  1854,  and  the  other  1st  of  May,  1854; 
that  complainant  has  paid  since  $125  on  one  of  these  notes ; 
that  after  this  second  purchase,  the  deed  of  Flinchbaugh,  con- 
veying the  patent  to  him,  was  altered  so  as  to  convey  all  the 
territory  embraced  by  both  purchases,  and  to  express  the  con- 
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sideration  to  be  $2,000  instead  of  $1,000.  The  deed  of  Flinch- 
baugh,  executed  by  Miller  as  attorney  in  fact,  is  made  an  exhibit 
with  the  bill.  That  complainant  not  being  fully  satisfied  with 
the  deed  of  Flinchbaugh  as  executed,  procured  Miller  to  execute 
another  deed,  which  complainant  thinks  was  a  duplicate  of  the 
deed  exhibited,  and  which  was  acknowledged  and  sent  to 
"Washington  to  be  recorded  in  the  patent  office. 

The  bill  alleges  that  all  the  representations  of  Miller  were 
false  and  fraudulent,  and  that  he  was  induced  by  said  represen- 
tations to  purchase  ;  also  alleges  that  the  patent  is  void. 

Also  avers  that  complainant,  at  the  time  of  purchase,  was  so 
intoxicated  and  stupified  by  the  excessive  use  of  spirituous  liquor, 
that  he  did  not  know  what  he  was  doing ;  that  Miller  not  only 
knew  this,  but  in  a  great  measure  caused  it,  and  encouraged  and 
prolonged  it  for  the  purpose  of  taking  advantage  of  complain- 
ant. Charges  that  Miller  still  holds  the  land  conveyed  to  him, 
and  the  promissory  notes.  Bill  makes  Miller  defendant,  and 
prays  a  rescission  of  the  contract,  and  that  Miller  be  compelled 
to  surrender  the  notes  executed,  and  reconvey  the  land,  and 
also  repay  the  money  paid  upon  the  notes,  and  also  expenses 
incurred. 

Miller  answered,  denying  the  allegations  of  the  bill,  and 
replication  was  filed  thereto. 

The  cause  was  heard  upon  bill,  answer,  exhibits  and  deposi- 
tions, and  a  decree  rendered,  "  That  the  contract  set  forth  in 
said  bill  be  rescinded  and  held  for  nought ;  that  the  said  Reuben 
Miller  reconvey  by  deed  (land  described  in  the  bill)  to  said 
Nathaniel  M.  Whittaker,  in  thirty  days,  or  in  default  that  the 
master  in  chancery  make  said  deed  ;  that  said  two  notes  for 
$500  each,  described  in  said  bill  as  given  by  said  Whittaker  to 
said  Miller,  be  held  to  be  forever  canceled,  and  as  such,  be 
delivered  up  by  the  clerk  of  this  court  to  the  said  Whittaker ; 
and  that  the  said  Miller  pay  back  to  the  said  Whittaker  the 
$125  paid  by  said  Whittaker  on  one  of  said  notes,  and  that  he 
have  execution  therefor." 

Errors  assigned  are  : 

1st.  The  court  erred  in  not  dismissing  the  bill  upon  hearing 
for  the  want  of  necessary  parties  to  the  suit. 

2nd.  The  court  erred  in  not  dismissing  the  bill  for  the  want 
of  the  necessary  allegations  therein  to  entitle  the  complainant 
to  the  relief  prayed. 

3rd.  There  were  no  allegations  in  the  bill,  showing  an  offer 
or  tender  back  of  the  title,  and  rights  and  interest  acquired  by 
the  complainant  by  the  deed  of  Flinchbaugh,  and  until  this  was 
done,  he  was  in  no  condition  to  have  the  contract  rescinded, 
and  the  court  erred  in  sustaining  the  bill  without  these  alle- 
gations. 
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4th.  The  bill  was  further  fatally  defective  in  not  affirma- 
tively showing  that  complainant  and  defendant  could  be  placed 
in  statu  quo  by  a  rescission  of  the  contract.  For  aught  that 
appears,  the  complainant  may  have  transferred  the  whole  or  a 
portion  of  the  interest  acquired  by  his  deed  from  Flinchbaugh. 

5th.  The  court  erred  in  not  decreeing  a  surrender  and  can- 
celation of  the  deed  of  Flinchbaugh  on  the  part  of  the  com- 
plainant. 

6th.  Upon  the  evidence  and  pleadings  before  the  court,  the 
court  should  have  dismissed  the  bill,  as  the  evidence  did  not 
sustain  the  allegations  of  the  bill. 

7th.     The  general  assignment  of  errors. 

Young  filed  his  bill  against  Miller,  in  the  Logan  Circuit 
Court,  A.  D.  1854,  to  set  aside  a  conveyance  and  rescind  a  con- 
tract for  the  sale  of  a  patent  right.  The  allegations  of  the  bill 
are  substantially  as  follows :  That  in  the  year  1853,  Miller, 
who  represented  himself  as  the  duly  authorized  agent  of  Henry 
R.  Flinchbaugh,  who  was  the  owner  of  a  patent  cast  iron  cem- 
etery tomb,  and  that  he  was  the  owner  of  said  patent  right  to 
the  State  of  Michigan ;  that  said  Miller  made  false  and  fraud- 
ulent representations  concerning  the  durability,  cost,  and  use- 
fulness of  said  cast  iron  tomb ;  that  he  falsely  and  fraudulently 
represented  said  patent  to  be  for  a  cast  iron  tomb,  and  covering 
the  right  to  use  cast  iron  for  such  purposes ;  that  said  patent 
was  only  for  a  design  for  a  certain  combination  of  ornaments 
for  a  cast  iron  tomb  ;  that  Young,  through  such  representations, 
was  induced  by  Miller  to  purchase  said  pretended  patent  for  the 
State  of  Michigan  ;  that  in  payment  for  the  same,  Young  con- 
veyed to  Miller  160  acres  of  land  in  Logan  county. 

The  allegation  then  is,  that  there  was  fraud  and  misrepresen- 
tation ;  that  the  patent  was  worthless ;  that  it  was  not  an 
invention  within  the  meaning  of  the  patent  laws,  because  it  was 
not  new  and  original,  and  because  it  was  of  no  utility,  etc. 

The  answer  of  the  defendant  is  substantially  as  follows  :  Ad- 
mits the  sale  of  the  patent  as  stated ;  admits  making  the 
representations  charged,  but  alleges  they  were  only  matters  of 
opinion ;  denies  the  fraud  charged,  and  to  which  there  was  a 
replication. 

The  bill,  exhibits  and  evidence  were  submitted  to  the  court, 
who,  after  taking  the  same  under  consideration,  refused  to  grant 
the  relief  prayed  for,  and  ordered  and  decreed,  that  the  bill 
should  be  dismissed,  from  which  decree  appeal  is  taken. 

Logan  &  Hay,  and  Lincoln  &  Herndon,  for  Appellants. 

W.  H.  Young,  and  Stuart  &  Edwards,  for  Appellees. 
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Caton,  C.  J.  Flinchbaugh  should  undoubtedly  have  been 
made  a  party.  These  bills  show  that  Miller  sold  and  conveyed 
the  patent  right  to  the  complainants,  as  the  agent  and  attorney 
of  Flinchbaugh,  and  although  the  deeds  of  the  land  and  the 
notes  may  have  run  to  him  personally,  he  received  them  in 
trust  for  his  principal,  and  in  equity  the  principal's  rights  must 
be  regarded,  and  he  must  have  an  opportunity  of  defending 
them.  The  bill  is  also  defective  in  not  offering  to  re-convey  the 
titles  to  the  patent.  The  complainant  cannot  get  relief  by  a 
rescission  of  the  contracts,  without  placing  the  other  party  in 
statu  quo. 

In  the  last  case  we  should  be  induced  to  reverse  the  decree 
upon  the  merits,  but  as  Flinchbaugh  is  not  a  party,  and  would 
not  be  concluded,  the  same  order  will  have  to  be  entered  in  both 
cases. 

The  decrees  in  both  cases  are  reversed,  and  the  suits 
remanded,  with  leave  to  the  complainants  to  amend  their  bills 
and  make  Flinchbaugh  a  party. 

Reversed  and  remanded. 


Mathias   Ferraria   et  al,  Plaintiffs   in   Error,  v.   John 
Vasconcelles  et  al,  Defendants  in  Error. 

ERROR  TO  MORGAN. 

Under  the  statute  authorizing  the  formation  of  religious  corporations,  the  certificate 
by  the  trustees  should  state  the  time  for  which  they  are  elected,  should  be  under 
seal,  and  verified  by  affidavit,  and,  generally,  the  statute  must  be  substantially 
complied  with,  and  all  its  express  requirements  must  be  observed. 

The  title  to  church  property,  in  case  of  a  division  of  a  religious  corporation, 
remains  with  that  portion  of  the  church  which  adheres  to  the  tenets  and  disci- 
pline of  the  organization  to  whose  use  the  property  was  originally  dedicated, 
even  although  it  may  be  in  a  minority. 

This  was  a  suit  in  chancery,  commenced  by  Mathias  Ferraria 
and  others,  trustees  of  the  Free  Portugese  Church,  in  Jackson- 
ville, in  the  Morgan  county  Circuit  Court  of  Illinois,  Woodson, 
Judge,  presiding,  against  John  Vasconcelles  and  others,  who  claim 
to  be  trustees  of  said  church.  The  bill  of  complainants  sets  forth, 
that  on  or  about  the  year  1851,  in  the  town  of  Jacksonville,  Mor- 
gan county,  and  State  of  Illinois,  there  was  organized  a  religious 
body,  under  the  name  of  the  Free  Portugese  Church,  and  the 
persons  composing  said  church  were  members  of  the  Free  Church 
of  Scotland,  and  were  under  the  care  of  the  Free  Church  Pres- 
bytery of  Glasgow,  Scotland.     After  which  it  was  determined 
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by  said  organization  to  purchase  a  lot  of  ground  on  which  to 
erect  a  church  edifice  as  a  place  for  worship.  The  purchase 
was  made  on  the  1st  day  of  September,  1852  ;  they  obtained  a 
deed  for  said  lot ;  they  paid  for  said  lot  $250,  in  1852,  or  about 
that  time ;  they  erected  a  church  edifice,  part  of  the  cost  of 
which  was  subscribed  and  paid  by  the  complainants  and  members 
of  said  church,  and  by  others  in  the  community  disposed  to 
assist  them  ;  but  a  large  portion  of  the  money  paid  for  the 
building  of  said  church  was  donated  for  the  said  building  as  of 
the  Old  School  Presbyterian  order,  by  the  Old  School  Presby- 
terian Churches  in  the  Eastern  States.  In  1856,  the  said  church 
numbered  about  one  hundred  and  twenty-eight  members.  In  the 
same  year  (they  having  been  regularly  dismissed  from  the  Pres- 
bytery of  Glasgow,  Scotland,)  they  made  application  to  be 
received  into  and  taken  under  the  care  of  the  Old  School  Pres- 
bytery of  Sangamon,  which  application  was  accepted,  and  they 
were  received  on  the  5th  day  of  April,  A.  D.  1856.  This 
act  on  the  part  of  the  said  church  was  performed  with  the 
unanimous  consent  of  the  church  ;  and  by  this  act  they  be- 
came members  of  the  Old  School  Presbyterian  Church.  From 
the  5th  of  April,  1856,  they  were  subject  to  and  governed 
by  all  the  authority  of  the  Old  School  Presbyterian  Church. 

In  the  spring  of  1858,  about  the  3rd  of  April,  the  defend- 
ants, and  others  with  them,  held  a  meeting  and  determined 
to  withdraw  from  said  church,  which  they  did. 

Afterwards,  the  defendants,  with  others  unknown,  held 
another  meeting  and  determined  to  expel  from,  and  by  force 
prohibit,  any  of  the  members  of  said  church  from  worshiping 
in  said  house  or  place  of  worship  ;  and  did  eject,  and  by  force 
put  some  of  said  members  (who  had  not  seceded)  out  of  the 
house,  and  prohibited  others  of  said  church  from  worshiping 
therein,  by  bolting  and  barring  the  doors  of  said  house 
against  them.  They  also  have,  and  do  to  this  day,  continue 
to  refuse  the  complainants  and  all  those  who  still  belong  to 
the  said  Presbyterian  Church,  admittance  to  said  house  of 
worship. 

On  the  17th  day  of  May,  1858,  the  plaintiffs  in  error  were  regu- 
larly elected  trustees  of  said  church.  The  election  and  pro- 
ceedings of  the  defendants  in  error,  who  claim  to  be  trustees 
of  said  church,  are  irregular.  The  prayer  of  said  bill  is  for 
the  peaceable  possession  of  the  church  property,  etc.  To  this 
bill  the  defendants  answer  that  they  are  the  lawfully  constituted 
trustees  of  said  church,  and  that  the  title  to  said  house  and 
lot  is  vested  in  them  and  their  successors  in  office,  in  trust 
for  the  majority  of  said  church,  and  deny  that  the  plaintiffs 
in  error  are  the  legally  authorized   trustees  of  said  church  ; 
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that  in  the  spring  of  1858,  said  church  held  a  meeting  and  took 
a  vote  as  to  whether  they  should  remain  in  the  said,  presby- 
tery, and  the  vote  resulted  89  in  favor  of  presbytery,  and 
106  against ;  that  they  have  never  refused  said  plaintiffs  or 
any  of  said  members  the  privilege  of  worship  in  said  house, 
and  that  the  election  of  plaintiffs  was  not  held  at  the  said 
house  of  worship  ;  that  the  moneys  collected  for  the  building 
of  said  house  were  raised  irrespective  of  its  denominational 
character.  To  which  answer  the  plaintiffs  in  error  filed  a 
general  replication,  and  on  the  trial  of  said  cause,  and  after 
hearing  the  proof  in  the  same,  the  court  dismissed  said  bill 
of  complainants. 

M.  McConnell,  and  I.  J.  Ketchum,  for  Plaintiffs  in  Error. 

D.  A.  Smith,  for  Defendants  in  Error. 

Walker,  J.  The  first  question  presented  by  this  record 
which  we  propose  to  consider,  is,  in  whom  is  the  legal  title  to 
this  property  vested  ?  The  conveyance  by  the  grantor  to  the 
five  persons  named  as  trustees  in  the  deed,  is  not  questioned, 
and  wo  may  assume  that,  on  the  first  day  of  September,  1852, 
the  title  was  vested  in  them  for  the  use  of  the  church.  After- 
wards there  was,  on  the  8th  day  of  October,  1855,  an  effort  to 
incorporate  the  church  under  the  3rd  division  of  the  25th  chap- 
ter, R.  S.,  entitled  "  Corporations."  The  44th  section  of  that 
chapter  authorizes  the  members  of  any  society  or  congregation 
formed  in  this  State  for  purposes  of  religious  worship,  to  receive 
or  purchase  and  hold  real  estate,  not  exceeding  ten  acres,  and 
to  assume  a  name,  and  to  elect  or  appoint  any  number  of  trustees, 
not  exceeding  ten,  to  be  styled  trustees  of  such  society  or  con- 
gregation by  the  name  assumed,  and  that  the  title  to  land  pur- 
chased shall  vest  in  the  trustees,  by  that  name. 

The  45th  section  provides  that,  immediately  after  the  trustees 
are  elected  or  appointed  by  such  society,  as  provided  in  the 
preceding  section,  the  persons  elected  or  appointed  shall  make 
a  certificate  under  their  hands  and  seals,  stating  the  date  of 
their  election  or  appointment,  the  name  of  the  society,  and  the 
length  of  time  for  which  they  were  appointed  or  elected,  which 
is  required  to  be  verified  by  affidavit  of*  some  one  of  the  persons 
making  the  same,  and  that  it  shall  be  recorded  in  the  recorder's 
office  of  the  county  in  which  the  society  is  formed,  and  that 
the  trustees  shall  hold  their  office  during  the  period  stated  in 
the  certificate.  It  also  provides  for  electing  successors  to  such 
trustees,  at  the  expiration  of  the  term  of  their  office,  and  that 
the  trustees  whose  term  of  office  shall  have  expired,  shall  make 
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a  like  certificate,  signed  and  verified,  to  be  recorded  in  the  same 
manner  as  is  required  in  the  first  instance.  The  latter  clause 
of  the  49th  section  provides  that  the  rights  and  powers  conferred 
by  that  division  shall  not  be  exercised  by  such  society  until  its 
provisions  shall  have  been  complied  with. 

It  will  be  observed  that  the  certificate  of  the  8th  of  October, 
1855,  whollv  fails  to  state  the  length  of  time  for  which  the 
persons  elected  were  to  serve  as  trustees,  the  certificate  is  not 
under  seal,  and  in  both  of  these  respects  fails  to  comply  with 
the  requirements  of  the  statute.  It  was  not  recorded  until  the 
16th  of  April,  1858,  two  years  and  a  half  after  the  election, 
and  this,  too,  without  having  been  verified  by  affidavit.  It  is 
true,  that  after  it  was  recorded,  and  on  the  seventh  day  of  May 
following,  it  was  verified  by  the  affidavit  of  one  of  their  num- 
ber, and  appears  to  have  been  again  recorded  on  that  date. 
Even  this  certificate  was  not  amended  so  as  to  meet  the  require- 
ments of  the  statute,  by  having  seals  attached,  and  stating  the 
period  for  which  the  trustees  had  been  elected.  Up  to  this 
time,  there  was  certainly  no  such  compliance  with  the  statute 
as  created  them  a  corporation,  and  the  property  did  not,  nor 
could  it,  by  anything  they  had  done,  vest  in  these  trustees. 
The  statute  must  be  at  least  substantially  complied  with  in  its 
provisions,  and  all  of  its  express  requirements  must  be  observed. 
We  have  no  power  to  dispense  with  such  requirements,  and 
render  illegal  acts  valid  and  binding.  It  is  not  within  the 
province  of  the  court  to  question  the  propriety  of  such  require- 
ments when  imposed  by  the  legislature,  and  in  this  case  they 
are  few,  simple,  and  easily  performed.  But  whether  they  are 
the  most  salutary  is  not  a  question  which  we  can  consider ;  they 
have  been  imposed  as  a  condition  to  the  organization  of  these 
corporations,  and  must  be  performed  before  corporate  rights  can 
attach.  And  this  is  expressly  declared  to  be  the  legislative  will 
by  the  latter  clause  of  the  forty-ninth  section  of  that  division. 

The  question  is  then  presented,  whether  the  election  held  on 
the  eighteenth  day  of  May,  1858,  after  the  division  in  the  church 
had  occurred,  and  which  was  duly  signed,  sealed,  verified, 
recorded,  and  certified  the  length  of  time  for  which  the  trustees 
were  elected,  and  was  in  other  respects  in  the  form  required  by 
the  statute,  organized  a  corporation,  and  vested  the  title  to  the 
property  in  that  body  of  trustees.  To  determine  this  question, 
it  will  be  necessary  to  ascertain  what  effect,  if  any,  the  vote  of 
the  church  in  favor  of  withdrawing  from  its  connection  with  the 
Sangamon  Presbytery,  resulting  in  a  division  and  separate  organ- 
izations, had  upon  the  right  to  this  property. 

That  the  minority  who  elected  trustees  on  the  18th  of  May, 
1858,  are  still  adhering  to  the  faith  of  the  body  of  which  this 
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church  was  a  constituent  part,  seems  to  be  incontrovertible  from 
the  evidence,  which  shows  that  they  adhere  to  the  decision  of 
the  ecclesiastical  court,  which,  by  the  constitution  of  the  Pres- 
byterian Church,  is  invested  with  the  power  to  determine  such 
questions.  The  jurisdiction  of  that  tribunal  is  not  denied,  but 
it  is  insisted  by  the  secessionists  that,  when  the  church  attached 
itself  to  the  presbytery,  it  was  agreed  that  the  question  as  to 
the  validity  of  the  baptism  of  the  Roman  Catholic  Church 
should  be  waived,  and  that  both  parties  in  future  should  exercise 
forbearance,  and  that  the  having  the  question  presented  to,  and 
decided  by  the  presbytery,  was  an  act  of  bad  faith,  which 
absolved  them  from  all  obligation  to  continue  their  connection 
with  the  presbytery.  It  nowhere  appears  that  the  presbytery 
was  a  party  to  this  arrangement,  but  so  far  as  the  evidence 
shows,  it  was  confined  alone  to  the  members  of  this  church.  The 
defendants  have  failed  to  show  that  there  is  any  provision  in 
the  constitution  of  the  Presbyterian  Church,  as  it  is  organized 
in  this  country,  which  authorizes  an  individual  church  to  with- 
draw from  the  body.  Nor  was  any  authority  produced  to  show 
the  existence  of  such  a  right.  With  temporal,  as  well  as  eccle- 
siastical governments,  as  a  general  rule,  there  is  no  means  by 
which  any  of  the  subordinate  members  of  the  government,  or 
even  the  individuals  attached  to  the  organization,  may,  without 
the  consent  of  the  body,  sever  their  connection  with  the  organi- 
zation. This  is  true  of  most  of  the  moral,  benevolent,  and 
other  associations  of  this  and  other  countries.  And  the  pre- 
sumption, in  the  absence  of  proof,  is  that  the  constitution  of  the 
Presbyterian  Church  as  a  body,  in  this  country,  recognizes  no 
such  right.  By  the  organic  law  of  that  body,  a  member  cannot 
withdraw  from  the  church  without  the  assent  of  the  session,  nor 
can  a  church  withdraw  from  its  presbytery  without  the  consent 
of  the  synod,  and  all  efforts  to  do  so  are  irregular  and  revolu- 
tionary, according  to  the  law  of  their  organization.  After 
individuals  or  organized  bodies  have  entered  into  a  compact  or 
agreement,  it  requires  the  assent  of  the  contracting  parties  to 
abrogate  the  agreement,  and  no  reason  is  perceived,  on  this 
principle,why  a  church  which,  by  compact,  has  become  a  portion  of 
the  presbytery,  should  have  the  voluntary  right  to  withdraw  from 
the  organization  without  mutual  consent.  No  such  right  has 
been  proved  to  exist  by  the  usages  of  the  Presbyterian  Church. 
In  the  case  of  Shannon  v.  Frost,  3  B.  Mon.  253,  the  court 
say  of  the  withdrawing  members :  "  They  not  being  now  mem- 
bers of  the  church  to  whose  use  the  ground  was  conveyed,  the 
appellants  seem  no  longer  to  be  entitled  to  any  beneficial  interest 
in  that  property,  nor  to  any  other  right  which  this  court  can 
either  enforce  or  recognize;  and  consequently,  the  old  church, 
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as  organized  at  the  date  of  that  conveyance,  and  still  subsist- 
ing, must  be  entitled  to  the  exclusive  use  and  enjoyment  of  the 
property  for  all  the  purposes  for  which  it  was  first  dedicated, 
and  as  that  right  is  of  the  character  of  a  trust,  is  it  not  the  duty 
of  a  court  of  equity  to  uphold  it,  and  secure  its  full  and  undis- 
turbed enjoyment  ?  "  In  the  same  opinion,  the  court  hold,  that 
as  the  conveyance  was  to  the  church,  as  an  organized  body  of 
professing  christians,  every  member  of  that  church  had  a  bene- 
ficial interest  in  the  property  thus  conveyed,  so  long  as  he  or 
she  continued  to  be  a  member,  but  no  longer.  That  it  is  only 
as  a  constituent  element  of  the  organized  body  or  church, 
that  any  person  can  acquire,  or  hold,  as  cestui  que  trust,  any 
interest  in  the  property.  And  they  refer  to  Curd  v.  Wallace, 
7  Dana,  195,  in  support  of  this  doctrine.  The  court  say  that 
the  judicial  eye  cannot  penetrate  the  veil  of  the  church,  for  the 
forbidden  purpose  of  vindicating  the  alleged  wrongs  of  the 
excised  members  ;  that  when  they  became  members,  they  did  so 
upon  the  condition  of  continuing  or  not,  as  they  and  their 
churches  might  determine  ;  that  they  thereby  submitted  to  the 
ecclesiastical  power,  and  cannot  invoke  the  supervisory  power  of 
the  civil  tribunals. 

The  same  court,  in  the  case  of  Gibson  v.  Armstrong,  7  B. 
Mon.  481,  announce  the  rule,  that  in  case  of  the  division  of  the 
local  society  into  two  organized  parts,  though  the  individuals  of 
each  party  might  still  answer  to  the  general  description  of  the 
beneficiaries  described  in  the  deed,  that  it  does  not  follow  that 
each  party  would  be  entitled  to  the  use  of  the  house  of  worship. 
That  the  use  belongs,  in  subordination  to  the  rules  of  discipline, 
to  the  local  society  and  to  individuals  as  members  of  it.  The 
title  to  the  use,  so  far  as  it  depends  upon  the  deed,  must,  in  case 
of  a  divided  society,  be  determined  by  the  question,  which  of 
the  two  contending  bodies  is  entitled,  according  to  the  rules  and 
discipline,  and  the  laws  of  the  church,  to  be  regarded  as  the 
true  society,  by  which  and  for  whose  use  the  lot  was  purchased, 
and  the  building  erected  and  held  ?  The  court  say  that  they 
will  not  determine  that  there  could  not  be  a  case  of  friendly 
and  authorized  division  of  a  local  society,  when  being  recog- 
nized by  the  other,  and  by  the  higher  authorities  of  the  church, 
which  might  be  entitled  to  participate  in  the  use  which  had 
belonged  to  the  united  body.  But  next  to  the  diffusion  of  the 
christian  faith  and  morals,  the  church  has  in  view  the  promo- 
tion of  union  and  harmony,  and  order  and  subordination 
throughout  every  part  of  the  great  association  for  whose  gov- 
ernment they  were  intended.  They  hold  that  the  separating 
body  cannot,  by  its  own  mere  will,  nor  by  assuming  an  internal 
organization  conforming  to  the  rules  and  discipline,  and  usages 
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of  the  church,  nor  by  placing  over  itself  a  preacher  of  its  own 
choice,  nor  by  claiming  to  be  the  true  and  only  society  of  the 
church  belonging  to  the  place,  become  ipso  facto  an  organized 
portion  of  the  general  body,  or  church,  until  recognized  by 
the  proper  authority  of  the  church,  and  that  it  would  stand  as 
an  isolated  body,  unconnected  with  the  general  organization, 
and  independent  of  it. 

Again,  in  the  case  of  Hadden  v.  Cham,  8  B.  Mon.  70,  the 
same  court  hold,  that  it  is  not  material  whether  the  separating 
members  be  regarded  as  expelled  or  seceding  from  the  church, 
in  reference  to  their  claim.  They  say  the  question  is,  whether 
they  are  the  church  or  party  for  whose  use  the  property  has 
been  dedicated.  And  that  if  they  are  not,  it  is  manifest  they 
have  no  interest. 

In  this  case  there  can  be  no  doubt  that  the  comolainants  are 
still  conforming  to  the  usages  and  discipline  of  the  church  as  it 
was  organized  when  the  conveyance  was  made,  and  are  sub- 
mitting to  the  jurisdiction  and  authority  of  the  higher  tribunals 
of  the  organization  of  the  Presbyterian  Church,  while  the 
defendants  have  withdrawn  all  connection  with  it  and  attached 
themselves  to  another  and  wholly  different  organization.  This 
the  evidence  shows,  and  the  fact  is  not  controverted.  Then, 
notwithstanding  the  cases  above  referred  to  were  each  where  the 
separating  body  were  the  minority,  and  not  a  majority,  as  in 
this  case,  still  the  principles  announced,  must  and  do  cover  a 
case,  where  the  smaller  number  adhere  to  the  usages,  tenets 
and  discipline  of  the  church,  as  fully  as  if  they  were  the  greater 
number.  The  object  of  the  donations  of  money,  the  purchase 
of  the  property  and  the  erection  of  the  church  edifice,  was  to 
afford  a  place  of  worship  according  to  the  usages  and  principles 
of  the  body  as  then  organized,  and  not  according  to  the  usages 
of  some  other  body.  When  the  defendants  and  their  party  with- 
drew from  the  church,  and  refused  to  recognize  its  authority,  they 
abandoned  all  right  to  the  use  of  the  property  as  an  independent 
body  or  organization.  They  no  longer  constituted  the  same  church 
or  any  part  of  it,  as  it  was  organized,  when  the  property  was  ac- 
quired, and  are  not  entitled  to  its  use,  but  in  our  opinion  the 
complainants  and  their  party  are  entitled  to  its  exclusive  use. 

The  defendants  having  failed  to  comply  with  the  statute  in 
their  effort  to  become  incorporated,  and  even  if  their  last 
amendment  and  record  of  their  certificate  had  been  in  the  time 
required  by  the  statute,  which  we  are  not  prepared  to  admit, 
the  property  remained  in  the  trustees  named  in  the  deed,  up  to 
the  18th  day  of  May,  1858.  And  as  the  church  or  body  who 
then  conformed  to  the  original  usages  of  the  church,  and  were, 
as  we  think,  the  church  answering  the  description  of  the  body 
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named  in  the  deed,  and  for  whose  use  it  was  procured,  in  com- 
pliance with  the  statute,  elected  trustees  and  became  incorpo- 
rated, under  the  statute,  they  hold  the  legal  title  as  well  as  the 
equitable  right  to  its  exclusive  possession  and  enjoyment. 
Wherefore,  the  decree  of  the  court  below  is  reversed,  and  the 
cause  remanded  for  further  proceedings. 

Decree  reversed. 


George  W.  Metz  et  al.,  School  Directors,  etc.,  Plaintiffs 
in  Error,  v.  James  L.  Anderson  et  at,  Defendants  in 
Error. 

ERROR  TO  SCHUYLER. 

While  the  court  will  interfere  with  the  action  of  school  trustees,  in  relation  to 
school  districts  ;  still  it  should  appear,  in  order  to  justify  interference,  that  there 
has  been  gross  injustice,  oppression  or  corruption.  Acquiescence  in  the  action 
of  the  trustees  will  be  a  reason  for  non-interference. 

The  acts  of  trustees  in  levying  taxes  will  not  be  tried  by  bill. 

If  an  illegal  tax  is  collected,  the  remedy  is  at  law. 

The  right  to  hold  the  office  of  school  trustee  must  be  inquired  into  by  the  appro- 
priate writ,  not  by  bill  in  equity. 

This  bill  alleges  that  the  trustees,  in  April,  1855,  laid  off  and 
divided  the  township  into  nine  districts,  according  to  plat ;  that 
upon  division,  the  inhabitants  of  district  nine  organized,  pur- 
chased a  school-house,  and  maintained  schools  until  October, 
1857,  and  levied  sufficient  tax  to  pay  for  school-house,  ($2,050)  ; 
that,  on  5th  October,  1857,  the  trustees,  at  the  instance  of  citi- 
zens of  district  eight,  without  the  knowledge  or  consent  of  a 
majority  of  district  nine,  and  without  consulting  and  without 
regard  to  the  wishes  and  convenience  of  a  large  majority  of  the 
inhabitants  of  the  township,  passed  an  order  re-districting  said 
township,  and  consolidated  districts  eight  and  nine  under 
description  of  district  eight,  and  made  and  filed  a  map  for 
record.  On  which,  district  eight  organized  and  contracted  a 
heavy  debt  in  the  purchase  of  a  school-house,  a  large  portion  of 
which  remains  unpaid. 

On  the  day  of  consolidation,  elections  for  directors  were  held 
in  each  district ;  complainants  were  chosen  in  district  nine,  and 
believing  that  the  trustees  would,  at  the  next  meeting,  rescind 
the  order  on  being  fully  satisfied  that  it  was  made  without  con- 
sulting the  wishes  and  convenience  of  a  majority  of  the  inhab- 
itants of  the  township  and  of  said  district  nine,  complainants 
refrained  from  acting  as  directors. 
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At  the  meeting  of  trustees,  in  1858,  complainants  and  citizens 
of  district  nine  protested  against  the  order  for  consolidation, 
and  asked  its  rescinding. 

That  defendants,  named  as  trustees,  were  trustees  at  the  filing 
of  bill,  and  at  the  meeting  in  April,  1856,  and  refused  to  grant 
the  prayer  of  petitioners. 

That  on  the  3rd  of  July,  1858,  complainants,  as  trustees  of 
district  nine,  levied  30  cents  on  each  $100  taxable  property. 

That  in  1857,  consolidated  district  eight  chose  Metz,  Worth- 
ington  and  Cunningham,  directors,  who  claimed  to  be  directors, 
took  possession  of  the  school-house  and  of  district  nine,  made 
an  assessment  of  40  cents  for  general  school  purposes,  and  30 
cents  for  paying  teachers,  and  filed  levy  with  the  county  clerk. 

That  complainants,  on  the  4th  October,  1858,  were  again 
elected  directors  of  district  nine. 

Alleges  defendant,  Ryan,  to  be  town  collector,  and  Peter  L. 
Campbell,  county  collector. 

That  defendant  Neill,  as  county  clerk,  refused  to  enter  upon 
tax-books  the  levy  made  by  complainants,  and  extended  assess- 
ment made  by  district  eight,  and  delivered  books  so  extended 
to  Ryan ;  that  Ryan  threatens  to  collect  the  taxes  from  citizens 
unless  restrained. 

That  complainants  reside  in  district  nine,  and  are  owners  of 
property  subject  to  taxation ;  that  complainants  have  called  on 
said  trustees  and  requested  them  to  rescind  the  order  of  consol- 
idation, and  shown  them  that  said  order  was  made  without  the 
knowledge  of  complainants  and  a  majority  of  citizens  of  district 
nine,  and  in  opposition  to  and  without  consulting  the  wishes  and 
convenience  of  a  majority  of  the  inhabitants  of  the  township ; 
that  complainants  have  requested  the  trustees  of  district  eight 
to  refrain  from  asserting  authority  over  district  nine,  and  to 
surrender  the  house,  etc.,  to  them ;  that  they  have  requested 
Neill  to  extend  the  levy  made  by  them  on  the  tax-books,  which 
they  refuse. 

The  bill  charges  confederacy  and  refusal  to  comply,  and  that 
defendants  pretend  that  consolidation  was  done  according  to 
law ;  and  that  defendants,  as  directors  of  district  eight,  have  a 
right  to  hold,  as  such,  and  assess  and  collect  said  tax  ;  and  that 
Neill,  as  clerk,  is  bound  to  disregard  the  assessment  made  by 
defendants,  and  to  extend  the  assessment  made  by  complainants. 

And  charges  that  the  consolidation  was  made  without  the 
knowledge  of  citizens  of  district  nine,  and  without  regard  and 
without  consulting  the  wishes  and  convenience  of  a  majority  of 
the  inhabitants  of  the  township,  and  null  and  void  as  to  district 
nine. 

That  defendants,  directors  of  consolidated  district  eight,  are 
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not  such  directors,  and  have  no  authority  to  hold  property  of 
district  nine,  and  no  authority  to  assess  upon  property  in  district 
nine  ;  that  Neill  should  not  have  extended  said  tax,  but  should 
have  extended  that  levied  by  complainants. 

That  complainants  and  inhabitants  of  district  nine  are  with- 
out legal  remedy ;  that  it  is  intention  of  defendants  to  force 
district  nine  to  aid  citizens  of  district  eight  to  pay  their  debt 
improvidently  contracted. 

The  bill  charges  that  it  is  the  intention  of  Ryan  to  collect 
the  tax  ;  that  it  is  the  intention  of  Campbell  to  collect  such  as 
comes  to  him  for  collection  ;  that  the  trustees  should  be  required 
to  rescind  said  order  of  consolidation  ;  that  directors  of  district 
eight  should  surrender  to  complainants,  school-house  of  district 
nine,  and  that  Neill  should  be  required  to  extend  on  tax  books 
the  levy  of  complainants ;  that  defendants'  actings,  doings,  and 
pretenses  are  contrary  to  equity. 

The  bill  makes  defendants  as  in  title,  waives  answer  on  oath, 
and  prays  for  general  relief,  injunction  and  summons. 

Injunction  allowed,  recorded  and  issued. 

The  answer  of  the  school  directors  denies  that  complainants 
are  school  directors  of  district  nine,  or  that  any  such  school  dis- 
trict exists  in  law  or  fact,  and  alleges  and  insists  that  complain- 
ants have  no  right  or  authority  to  assume  or  act  as  such,  and 
alleges  that  said  complainants  never  have  acted,  in  fact,  as  such 
directors,  except  to  join  with  respondents  as  directors  of  original 
district  eight,  in  giving  notice  of  an  election  for  school  directors 
of  said  consolidated  district. 

And  that  after  respondents  were  elected  directors  of  said 
consolidated  district,  said  directors  of  district  nine,  surrendered 
to  respondents  the  direction  and  management  of  the  school-house 
and  schools  in  said  original  district  nine,  which  respondents,  as 
such  directors,  took  charge  of,  and  maintained  therein  public 
schools. 

Respondents  admit  that  the  said  trustees,  at  an  adjourned 
meeting,  21st  April,  1855,  laid  off  and  districted  said  township 
into  nine  school  districts,  but  deny  that  said  trustees  made,  cer- 
tified and  caused  to  be  recorded  a  plat  thereof,  as  is  required  by 
law. 

Respondents  also  allege  that  said  subdivision  was  the  division 
of  original  district  number  three,  in  said  township,  and  was  made 
by  said  trustees  without  consulting  the  convenience  and  wishes  of 
the  inhabitants  of  said  township,  and  was  done  without  their 
knowledge  and  against  their  wishes  and  interest ;  was  partial 
to  the  inhabitants  of  said  district  nine,  and  prejudicial  and  unjust 
to  the  inhabitants  of  said  district  eight,  in  this,  etc. 

Respondents  admit,  that  district  nine  organized  and  elected 
30 
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directors,  who  purchased  a  school-house  sufficient  to  accommodate 
all  pupils  of  said  district,  and  maintained  schools  as  district 
nine  until  April,  1857.  That  from  and  after  said  time,  the  said 
directors  wholly  submitted  to  the  direction  of  respondents  as 
directors  of  said  consolidated  district  eight.  Respondents 
allege  that  the  said  directors  purchased  said  school-house  with- 
out a  vote  of  the  district,  and  at  a  price  exceeding  $2,000. 

Respondents  admit,  that  during  the  time  aforesaid,  and  not 
otherwise,  directors  of  said  district  nine  acted  as  directors, 
levied  sufficient  taxes  to  pay  for  the  lot,  school-house  and  furni- 
ture, but  deny  that  said  taxes  were  appropriated  and  applied  in 
payment  of  the  purchase  money  for  said  lot,  etc.,  as  alleged  in 
the  bill. 

And  allege  that  the  taxes  so  levied  were  levied  without  the 
vote  of  the  inhabitants  of  district  nine  and  that  $400  of  the 
purchase  money  of  the  lot  and  school-house  were,  on  the  26th 
February,  1858,  paid  by  the  directors  of  district  eight,  from  the 
school  funds  of  said  district  on  the  application  of  a  majority  of 
complainants,  a  portion  of  which  purchase  money  was  applied 
to  and  for  the  individual  use  of  two  of  said  directors.  Respon- 
dents also  allege  that  during  the  existence  of  said  district  nine, 
a  large  sum  of  money  of  the  funds  belonging  to  said  district 
eight,  was  applied  by  the  trustees  of  the  township  in  the  pay- 
ment of  arrearages  due  teachers  in  district  nine,  on  their 
schedules,  which  was  never  refunded  to  district  eight. 

Respondents  admit  that  the  school-house  in  district  nine 
has  been  conveyed  to  the  trustees  for  the  use  of  district  nine, 
and  insist,  that  by  law  said  school-house  is  now  held  for  the  use 
of  the  inhabitants  of  present  district  eight,  comprising  all  the 
inhabitants  of  original  district  nine;  that  in  it,  the  inhabitants 
of  district  nine  have  not  contributed  more  than  their  share,  etc. 

At  October  term,  1859,  the  following  decree  was  made, 
entered  by  Bailey,  Judge  : 

"And  now,  on  this  day,  this  cause  came  on  for  hearing,  upon 
bill,  answer,  replication,  exhibits,  depositions  and  process.  And 
the  court  being  sufficiently  advised  in  the  premises,  it  is  adjudged, 
ordered  and  decreed,  that  the  said  defendants,  and  each  of  them, 
be  perpetually  enjoined  and  restrained  from  collecting  any  and  all 
school  tax  levied  and  assessed  against  the  property  included  in 
the  boundaries  mentioned,  on  the  temporary  injunction  heretofore 
issued  herein,  for  the  year  1858  ;  and  that  said  temporary  injunc- 
tion is  hereby  made  perpetual.  And  that  the  defendants  pay 
the  costs  of  this  proceeding,  to  be  taxed  by  the  clerk  of  the  said 
Circuit  Court." 

The  following  is  the  assignment  of  errors  : 

1.     The  court  erred  in  not  dismissing  complainants'  bill  for 
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want  of  jurisdiction  ;  for  want  of  equity ;  and  for  reason,  com- 
plainants have  a  complete  remedy  at  law. 

2.  The  court  erred  in  the  order,  decreeing  a  perpetual 
injunction,  restraining  the  collection  of  the  taxes,  as  restrained. 

3.  The  court  erred  in  decreeing  defendants  to  pay  the  costs 
of  this  suit. 

C.  L.  Higbee,  for  Plaintiffs  in  Error. 

M.  Hay,  for  Defendants  in  Error. 

Breese,  J.  It  is  contended  by  the  counsel  for  the  defendants 
in  error,  that  the  action  of  the  school  trustees,  consolidating 
districts  eight  and  nine  into  one  district,  was  inequitable,  and  a 
gross  abuse  of  their  powers — so  gross  as  to  justify  the  inter- 
ference of  a  court  of  equity  to  annul  their  act,  it  being  a  case  not 
of  the  simple  abuse  of  powers,  but  the  inequitable  exercise  of 
conceded  legal  powers,  and  comes  within  the  principles  decided 
in  the  case  of  Grove  v.  The  School  Inspectors  of  Peoria,  20  111. 
R.  541. 

In  that  case  it  was  said,  "  to  lay  off  and  divide  the  city  into 
school  districts,  and  from  time  to  time,  alter  them  or  create  new 
ones,  as  circumstances  may  require,  is  a  very  difficult  duty  to 
perform,  and  it  is  not  reasonable  to  expect,  however  just,  wise 
and  impartial  they  may  be,  that  there  will  be  no  single  com- 
plaint. It  requires  much  deliberation  and  the  exercise  of  sound 
judgment,  and  in  such  case  a  court  could  not  well  interfere, 
unless  gross  injustice  had  been  done,  or  the  marks  of  corruption 
in  the  board  so  evident  as  to  compel  the  court  to  interpose." 

In  the  case  of  the  same  board  of  inspectors  against  the  people, 
ex  relatione  Grove,  ib.  531-2,  we  said,  "  The  board  of  inspec- 
tors are  vested  with  a  large  discretion  in  the  performance  of 
their  important  duties,  and  courts  will  not  attempt  to  control 
its  exercise,  except  in  a  palpable  case  where  a  plain  violation  of 
the  law  is  manifested." 

We  shall  be  governed,  in  deciding  this  case,  by  the  views 
therein  expressed,  and  if  a  plain  violation  of  the  law  is  mani- 
fested in  a  palpable  case  where  gross  injustice  has  been  done,  or 
corruption  manifested,  we  will  not  hesitate  to  interfere  and  afford 
the  requisite  relief. 

"We  think  this  case  depends  wholly  upon  the  construction  to 
be  put  upon  the  thirty-third  section  of  the  act  of  1857,  "  to  estab- 
lish and  maintain  a  system  of  free  schools."  (Scates'  Comp. 
440.)  That  section  provides  that,  "  Trustees  of  schools  shall 
lay  off  the  township  into  districts  to  suit  the  wishes  and  con- 
venience of  a  majority  of  the  inhabitants  of  their  townships, 
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and  shall  prepare,  or  cause  to  be  prepared,  a  map  of  their  town- 
ship, as  often  as  may  be  necessary,  on  which  shall  be  designated 

districts,  to  be  styled  district  No. ,  in  township  No. , 

which  they  may  alter  or  change  at  any  regular  session  ;  which 
map  shall  be  certified  by  the  president  and  clerk  of  the  board, 
and  filed  with,  and  recorded  by  the  county  clerk,  in  a  book  to 
be  kept  for  that  purpose,  to  be  paid  for  out  of  the  county 
treasury :  Provided,  that  school  districts  may  be  formed  out  of 
parts  of  two  or  more  townships  or  fractional  townships ;  in 
which  case  the  trustees  of  the  schools  of  the  townships  inter- 
ested shall  act  in  conjunction  in  the  formation  of  such  district. 
When  a  new  district  is  formed  from  one  or  more  districts,  the 
trustees  shall  make  division  of  any  tax  funds  which  are,  or  may 
be,  in  the  hands  of  any  officer,  in  proportion  to  the  amount  of 
taxes  collected  from  the  property  remaining  in  each  district ; 
and  it  shall  be  the  duty  of  the  officer  to  pay  the  same  on  the 
order  of  the  trustees." 

The  charge  in  the  bill  is,  that  the  order  of  October  5,  1857, 
re-districting  the  township,  by  which  districts  eight  and  nine 
were  consolidated  to  form  district  eight,  was  made  without  con- 
sulting the  wishes  and  convenience  of  a  majority  of  the  inhabi- 
tants of  district  nine,  or  of  the  township  at  large. 

This  allegation  is  denied  by  the  answer,  and  the  trustees  who 
made  the  order  testify  that,  at  the  time  they  made  it,  it  did  suit 
the  wishes  and  convenience  of  the  majority  of  the  inhabitants 
■of  the  township,  as  they  then  thought  and  believed,  and  still 
think. 

There  is  some  proof  to  show  that  it  was  not  in  accordance 
with  the  wishes  or  convenience  of  district  nine,  or  of  the  town- 
ship ;  but  the  law  does  not  provide  any  mode  by  which  these 
facts  are  to  be  ascertained  ;  no  vote  of  the  people,  no  petition 
is  required,  but  the  trustees  are  peremptorily  required  to  lay  off 
the  township  into  districts,  and  they  are  directed  in  so  doing, 
to  suit  the  wishes  and  convenience  of  the  inhabitants  of  the 
township.  There  being  no  mode  provided  by  the  act  by  which 
this  is  to  be  accomplished,  the  board  must  necessarily  take  the 
responsibility  of  deciding  the  question,  acting  upon  the  best 
lights  before  them,  and  exercising  their  best  judgment.  They 
must  perform  that  duty,  and  their  honest  action  cannot,  in  this 
manner,  be  inquired  into. 

But,  we  apprehend,  if  the  views  of  the  defendants'  counsel  be 
correct,  the  validity  of  this  order  of  October  5th  would  not  be 
affected  by  it,  for  the  power  to  alter  and  change  districts  when 
once  established,  is  expressly  given  to  the  trustees,  by  the  same 
section  ;  the  only  limitation  being,  that  it  shall  be  done  at,  a 
regular  meeting  of  the  board.     The  record  shows  that  this  con- 
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solidation  of  districts,  which  is  no  more  than  a  change  of  the 
districts,  was  at  the  regular  October  meeting,  held  for  the  pur- 
pose of  equalizing  certain  districts.  The  alterations  and  change 
are,  and  must  be,  peculiarly  within  the  control  of  the  board,  and 
if  they  err  in  their  action,  no  fraud  or  corruption  being  charged, 
this  court  cannot  interfere.  No  palpable  case  is  made  out — no 
gross  injustice,  oppression  or  corruption  is  shown. 

But  if  it  could  be  shown  that  the  order  changing  the  districts 
by  consolidating  two  districts  into  one,  was  an  unwarrantable 
exercise  qf  power,  it  might,  with  propriety,  be  claimed  that 
there  has  been  an  acquiescence  in  it  by  the  functionaries  of  the 
now  complaining  district  nine.     • 

The  evidence  is,  that  the  consolidation  was  made  by  an  order, 
passed  October  5th,  1857,  and  that  immediately  thereafter,  the 
trustees  of  nine  surrendered  to  the  trustees  of  the  district  as 
consolidated,  the  possession  of  their  school-house,  and  all  the 
books,  papers  and  property  belonging  to  district  nine.  The 
new  directors  of  the  consolidated  district  took  possession  of  all 
of  it,  employed  teachers,  and  maintained  schools  in  it,  from  that 
time  until  this  bill  was  filed.  The  inhabitants  of  district  nine 
sent  their  children  to  these  schools — many  of  them  voted  at  the 
elections  held  under  the  school  law  in  the  new  district,  and 
many  of  them  were  voted  for,  for  offices  in  the  district.  The 
directors  of  the  consolidated  district,  at  the  request  of  the  old 
directors  of  nine,  paid  a  large  sum  of  money  on  the  indebted- 
ness of  nine.  The  inhabitants  further  recognized  the  consolida- 
tion by  petitioning  the  trustees  to  rescind  the  order  of  con- 
solidation, and  place  them  back  in  their  old  district.  These  acts 
go  far  to  show  an  acquiescence  in  the  action  of  the  trustees  of 
the  township,  and,  at  any  rate,  relieve  the  case  from  any  impu- 
tation of  gross  injustice,  oppression,  or  compulsion,  and  they 
constitute,  at  least,  good  grounds  for  the  refusal  of  the  restrain- 
ing power  of  a  court  of  chancery.  These  acts,  so  acquiesced  in, 
constitute  the  directors,  who  levied  the  tax  in  the  consolidated 
district,  officers  de  facto,  at  least,  and  as  against  them  and  their 
acts,  the  remedy  is  at  law.  The  tax  was  levied  at  the  time 
prescribed  by  law,  and  on  property  subject  to  taxation  for  school 
purposes  in  the  district,  and  no  irregularity  is  charged  upon  the 
mode  or  object. 

We  have  said  in  Merritt  v.  Farris,  22  111.  R.  803,  that  where 
irregularities  are  charged,  equity  will  not  restrain  the  collection 
of  a  tax  levied  by  officers  de  jure  or  de  facto,  much  less  then 
when  no  irregularities  are  charged.  And  the  same  point  was 
ruled  in  Munson  v.  Minor,  ib.  602.  In  this  case,  the  court  say : 
It  is  believed,  the  cases  are  rare,  even  where  the  tax  had  been 
levied  by  persons  having  no  pretense  of  legal  authority  to  make 
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such  levy,  or  in  cases  where  the  tax  was  not  authorized  by  law, 
or  where  the  warrant  for  its  collection  was  void,  that  courts 
have  interposed  to  stay  its  collection.  But  in  case  of  a  levy  of 
an  illegal  tax,  a  court  of  law  has  jurisdiction.  If  persons  hav- 
ing no  pretense  of  legal  authority  were  to  levy  a  tax,  or.if  per- 
sons not  holding  an  office  to  which  the  power  to  levy  a  tax  is 
incident,  or  holding  an  office  to  which  it  is  not  incident,  were  to 
levy  a  tax,  the  court  might  interpose.  But  if  officers  de  facto 
or  de  jure,  exercising  an  office  to  which  the  power  is  incident, 
exercise  it,  the  court  will  not  interpose  to  prevent  its  collection. 

"We  cannot,  in  such  a  case  as  this,  try  the  right  of  the  directors 
who  levied  this  tax,  to  hold  their  office,  and  do  the  act  in  virtue 
of  it.  If  the  tax  is  illegal  and  is  collected,  the  remedy  at  law 
is  complete  to  recover  back  the  money  paid.  The  right  to 
exercise  the  office  of  director  can  be  inquired  into  by  quo  war- 
ranto, or  the  original  proceedings  brought  up  on  certiorari  and 
revised. 

The  remedy  of  the  defendants,  in  every  view  of  this  case,  if 
there  be  a  wrong,  is  at  law ;  but  we  think  no  wrong  or  injus- 
tice has  been  done,  such,  at  least,  as  will  warrant  our  interfer- 
ence. The  decree  of  the  court  below  is  reversed,  and  the  bill 
dismissed. 

Decree  reversed. 

Walker,  Justice,  did  not  take  part  in  this  decision. 


Perry  Mathews,  use  of  J.  Grimsliaw,  Plaintiff  in  Error, 
v.  David  Hamilton  et  al,  Defendants  in  Error. 

ERROR  TO  MORGAN. 

The  admissibility  of  evidence  offered  on  the  trial  of  a  cause  cannot  be  inquired 
into  here,  unless  exceptions  are  taken  to  the  decisions  of  the  Circuit  Court. 

In  order  to  make  a  ratification  of  the  acts  of  an  agent  binding  on  his  principal,  he 
must  be  fully  and  fairly  informed  of  all  the  material  facts  and  circumstances  of 
the  matter  which  he  has  ratified. 

A  principal  is  bound  by  the  acts  of  his  agent,  only  so  far  as  they  are  within  the 
scope  of  the  agent's  authority. 

The  fact  of  agency  must  be  shown  from  the  evidence  adduced  before  the  jury. 

_  This  was  an  action  of  debt,  on  a  bond,  commenced  by  plain- 
tiff in  error  against  defendants  in  error  in  the  Morgan  Circuit 
Court,  Woodson,  Judge,  presiding  . 

The  case  was  reversed  in  this  court  on  account  of  the  instruc- 
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tions  given,  which  will  be  found   sufficiently  set  forth  in  the 
opinion  of  Mr.  Justice  Walker. 

J.  Grimshaw,  and  A.  Wheat,  for  Plaintiff  in  Error. 

H.  B,  McClure,  for  Defendants  in  Error. 

"Walker,  J.  The  record  in  this  case  fails  to  show  that  the 
evidence  of  the  contents  of  the  letter  given  by  Lusk  was 
excepted  to  by  plaintiff,  and  its  admissibility  cannot  be  inquired 
into  by  this  court.  The  plaintiff  should  have  excepted,  if  he 
wished  to  present  that  question  for  our  consideration.  So  of 
other  evidence  which  it  is  urged  was  improperly  admitted.  We 
shall,  therefore,  proceed  to  the  consideration  of  a  portion  of  the 
instructions  as  given,  and  which  were  excepted  to  at  the  trial. 

The  second  instruction  asked  by  plaintiff,  was  this  :  rThat 
plaintiff  would  not  be  barred  by  payment  made  to  Strong  in 
anything  but  cash,  unless  Strong  had  authority  from  plaintiff  to 
receive  such  payments,  other  than  money,  or  plaintiff  has  since, 
on  full  information  of  all  the  facts,  as.  to  said  payments,  ratified 
and  adopted  the  acts  of  Strong,  in  that  particular,  as  his  own." 
The  court  struck  out  of  this  instruction  the  words,  "  on  full 
information  of  all  the/ facts  as  to  said  payments,"  and  then  gave 
it,  as  thus  modified.  (  The  doctrine  is  fully  recognized  by  this 
court,  and  is  abundantly  supported  by  authority,  that  to  make  a 
ratification  of  the  acts  of  the  agent  binding  upon  his  principal, 
he  must  be  fully  and  fairly  informed  of  all  the  material  facts 
and  circumstances  of  the  matter  which  he  has  ratified.  )  Cald- 
well v.  Meeks,  17  111.  R.  227.  That  case  is,  we  think, yconclu- 
sive  of  this  question.  It  is  true  that  this  instruction  requires 
that  the  principal  should  have  been  fully  informed  of  all  the  facts, 
while  the  rule  laid  down  in  that  case  requires  that  he  should  be 
fully  informed  of  all  the  material  facts.  The  phraseology  is  so 
nearly  similar  that  it  could  not  have  misled  the  jury.  Had  it 
been  given  as  asked,  we  have  no  doubt  the  jury  would  have 
understood  and  acted  upon  it,  precisely  as  if  it  had  referred  in 
terms,  to  the  material  facts  of  the  payment.  The  court  there- 
fore erred  by  modifying  this  instruction. 

The  court  made  a  similar  modification  to  plaintiff's  fifth  and 
eighth  instructions,  which  we  have  seen  was  erroneous,  and  they 
should  have  been  given  as  asked. 

The  court,  among  others,  gave  the  defendants'  third  instruc- 
tion, which  is  this :  "  If  the  jury  believe  that  Strong,  to  whom 
the  bond  was  given  by  plaintiff  for  collection,  was  authorized 
by  plaintiff  to  act  as  his  agent  in  the  premises,  then  plaintiff  is 
bound  by  Strong's  acts,  notwithstanding  Strong  also   acted  as 
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an  attorney  at  law  jn  the  premises."  This  instruction  is  objec- 
tionable, in  the  first  place,  because  it  does  not  require  the  jury- 
to  found  their  belief  of  the  fact  of  agency  on  the  evidence  of 
the  case.  The  jury  may  have  had  other  reasons  than  the  evi- 
dence adduced,  to  conclude  that  Strong  was  plaintiff's  agent, 
and  if  so,  this  instruction  authorized  them  to  act  upon  them, 
instead  of  the  evidence.  Before  this  instruction  was  given,  it 
should  have  been  so  modified  as  to  preclude  the  danger  of  mis- 
leading the  jury  in  that  respect.  This  instruction  tells  the  jury 
that  if  they  find  that  Strong  was  plaintiff's  agent  in  the  premises, 
then  plaintiff  is  bound  by  his  acts.  The  word  "  premises  "  here 
refers  to  the  collection  of  the  note,  and  asserts  the  doctrine  that 
if  Strong  was  the  agent  of  plaintiff  for  the  collection  of  this 
note,  that  he  would  be  bound  by  his  acts.  This  instruction  is 
too  broad,  as  under  it,  the  jury  would  have  been  warranted  in 
finding  for  the  defendants,  although  the  agent  acted  in  violation 
of  his  instructions,  and  with  the  full  knowledge  of  that  fact.  If 
he  was  simply  agent  for  the  collection  of  the  bond,  he  could 
have  received  nothing  in  its  discharge  but  money,  unless 
expressly  authorized  by  plaintiff,  and  the  defendants  were  bound 
to  ascertain  the  extent  of  his  authority.  But  this  instruction 
asserts  that  if  he  was  the  plaintiff's  agent  for  the  collection  of 
the  bond,  that  plaintiff  would  be  bound  by  his  acts,  which  the 
proof  tended  to  show  was  by  receiving  notes  not  due,  as  a  pay- 
ment of  the  bond.  This  instruction  should  have  been  so  modi- 
fied as  to  direct  the  jury  that  plaintiff  would  have  been  bound 
by  all  of  the  acts  of  his  agent  which  were  within  the  scope  of 
his  authority.  The  question  whether  Strong  was  authorized  to 
receive  the  notes,  was  being  contested  before  the  jury,  and  this 
instruction  may  have  misled  them  in  their  finding  on  that  ques- 
tion. And  we  think  that  it  was  well  calculated  to  take  that 
question  from  their  consideration. 

For  these  reasons  the  judgment  of  the  court  below  must  be 
reversed,  and  the  cause  remanded. 

Judgment  reversed. 
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Timothy  Rogers  et  al,  Plaintiffs  in  Error,  v.  George  W. 
Ward,  Defendant  in  Error. 

ERROR  TO  ADAMS. 

David  V.  N.  Radcliff  et  al,  Plaintiffs  in  Error,  v.  Albert 
H.  Pierce,  Defendant  in  Error. 
The  Same  v.  Albert  H.  Pierce. 
*    The  Same  v.  David  M.  Reese  et  al. 
The  Same  v.  David  V.  Crosby  et  al 
The  Same  v.  David  W.  Watson  et  al 
The  Same  v.  John  P.  Usher  et  al 
The  Same  v.  Thomas  B.  Johns. 

error  to  coles. 

Where  a  petition  for  a  mechanics'  lien  fails  to  show,  that  by  the  contract  between 
the  parties,  the  work  was  to  be  completed  within  two  years ;  it  is  insufficient  to 
found  a  decree  upon. 

In  the  foregoing  cases  the  petitions  omitted  to  show  that  the 
work  was  to  be  completed  within  two  years.  This  decision  has 
beqn  so  often  reported,  that  a  further  statement  is  deemed 
unnecessary. 

Caton,  C.  J.  These  were  all  petitions  for  mechanics'  liens, 
and  iu  none  of  them  do  the  petitioners  show,  that  by  the  con- 
tracts, the  work  was  to  be  completed  within  two  years  from  the 
time  when  the  contracts  were  made.  It  has  been  repeatedly 
decided  by  this  court,  that  this  objection  is  fatal,  for  which  the 
decrees  must  be  reversed  and  the  suits  remanded. 

Decrees  reversed. 


Richard  T.  Gill,  impleaded  with  George  Michael  and 
Elijah  Wicklin,  Plaintiff  in  Error,  v.  Samuel  Hoblit, 
Defendant  in  Error. 

error  to  logan. 

The  case  of  Orendorff  et  al.  v.  Stanberry  et  al.,  20  111.  R.,  page  90,  considered  and 
approved. 

A  summons  issued  from  Logan  county  addressed  to  the  sheriff  of  Cook,  com- 
manding him  to  serve  a  defendant  in  his  county,  so  that  he  might  appear  at 
Lincoln,  in  said  county,  is  void. 
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This  was  an  action  of  assumpsit,  commenced  in  the  Logan 
Circuit  Court,  on  the  21st  day  of  August,  1857,  by  the  defendant 
in  error  against  the  plaintiff  in  error  and  others,  on  a  promissory 
note,  by  filing  of  praecipe,  directing  clerk  to  issue  two  writs  of 
summons :  One  for  George  Michael  and  Elijah  Wicklin,  trading 
under  the  name  and  style  of  Michael  &  Wicklin,  directed  to  the 
sheriff  of  Logan  county,  and  one  for  Richard  T.  Gill,  directed 
to  the  sheriff  of  Cook  county. 

On  same  day  summons  issued,  in  the  words  and  figures  set  out 
in  the  opinion. 

And  said  summons  was  returned  by  the  sheriff  of  Cook 
county,  "  served  by  reading  "  as  to  said  Gill,  and  "  not  found  " 
as  to  the  other  defendants. 

On  the  21st  of  August,  a  declaration  in  the  usual  form  was 
filed,  with  copy  of  instrument  sued  on,  attached. 

And  at  September  term,  1857,  the  Logan  county  Circuit  Court 
rendered  a  judgment  against  said  plaintiff  in  error  by  default, 
for  the  sum  of  $530.84,  and  ordered  the  cause  to  be  continued, 
and  scire  facias  to  issue  against  the  other  defendants. 

And  on  the  3rd  day  of  February,  1858,  a  scire  facias  issued 
from  said  court  against  the  said  George  Michael  and  Elijah 
"Wicklin,  directed  to  the  sheriff  of  Logan  county,  and  was  by 
the  said  sheriff  returned  as  follows : 

"  Executed  this  writ  February  22nd,  1858,  by  reading  to  the 
within  named  Elijah  Wicklin  —  Michaels  not  found  in  the 
county." 

And  on  the  15th  day  of  March,  1858,  judgment  was  entered 
against  said  Wicklin. 


Swett  &  Orme,  for  Plaintiff  in  Error. 


Lincoln  &  Herndon,  for  Defendant  in  Error. 

Caton,  C.  J.  We  are  asked  in  this  case  to  reconsider  the 
question  decided  in  Orendorff  v.  Stanberry,  20  111.  R.  90.  The 
judgment  was  rendered  against  Gill,  the  plaintiff  in  error,  by 
the  Logan  Circuit  Court,  upon  a  summons  issued  by  the  clerk 
of  that  court,  as  follows  : 


"  THE  STATE  OF  ILLINOIS, 

LOGAN    COUNTY. 


} 

The  People  of  the  State  of  Illinois  to  the  Sheriff  of  Cook  County: 

We  command  you  that  you  summons  George  Michael  and  Elijah  Wicklin  and 
Richard  T.  Gill,  if  they  shall  be  found  in  your  county,  personally  to  be  and  appear 
before  the  Circuit  Court  of  said  county,  on  the  first  day  of  the  next  term  thereof, 
to  be  holden  at  the  Court  House  in  Lincoln,  on  the  third  Monday  in  the  month  of 
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September  next,  to  answer  Samuel  Hoblit  in  a  plea  of  assumpsit,  to  his  damages, 
$600,  as  he  saith :  and  have  you  then  and  there  this  writ,  and  make  return  thereon 
in  what  manner  you  execute  the  same. 

Witness  J.  C.  Webster,  Clerk  of  our  Circuit  Court  at  Lincoln, 
[seal.]  this  21st  day  of  August,  in  the  year  of  our  Lord  one  thou- 

sand eight  hundred  and  fifty-seven. 

Teste  :         J.  C.  Webster,  Clerk  of  Circuit  Court." 

This  summons  was  returned  by  the  sheriff  of  Cook  county 
served  on  Gill ;  the  other  defendants  not  found.  Where  was 
the  defendant  below  commanded  to  appear  and  answer  the  com- 
plaint of  the  plaintiff  ?  The  summons  was  directed  to  the 
sheriff  of  Cook  county,  who  was  commanded  to  summon  the 
defendants,  if  they  should  be  found  in  his  county,  to  appear 
before  the  Circuit  Court  of  said  county,  at  the  court  house  in 
Lincoln.  There  can  be  no  dispute  that  the  county  of  the  sheriff 
to  whom  the  summons  was  directed,  was  Cook  county.  In  that 
county  he  was  commanded  to  search  for  the  defendants,  and  if 
found  there,  to  summon  them  to  appear  before  the  Circuit  Court 
of  that  county.  If  the  sheriff  obeyed  the  command  of  the  writ, 
he  summoned  Gill  to  appear  before  the  Circuit  Court  of  that 
county.  His  return  shows  that  he  served  the  writ  as  he  was 
commanded  by  it:  Had  he  summoned  the  defendant  to  appear 
before  the  Logan  Circuit  Court,  he  would  have  disobeyed  the 
mandate  which  he  had  received,  and  for  that  reason  the  act 
would  have  been  void.  Where  then  was  the  defendant  bound 
to  appear  ?  Not  in  Logan  county  surely,  for  he  was  not  required 
to  go  there,  but  before  the  Circuit  Court  of  Cook  county,  to  be 
holden  at  Lincoln,  and  when  he  could  find  no  such  place  in  that 
county,  he  was  not  bound  to  seek  another  court  in  a  different 
county.  It  was  not  a  matter  of  doubt  even,  as  was  urged  upon 
the  argument,  whether  he  should  appear  before  the  Cook  or 
the  Logan  Circuit  Court,  which  doubt  he  was  bound  to  solve 
by  hunting  up  Lincoln,  in  Logan  county,  and  there  appearing. 
He  was  no  more  bound  to  go  into  Logan  county  than  he  was 
into  Peoria.  He  was  bound  to  obey  the  summons,  or  if  that 
was  impossible,  he  was  bound  to  do  nothing.  But  the  summons 
was  in  fact  void,  for  it  contained  a  mandate  to  the  defendant 
which  he  was  not  bound  to  obey,  and  which,  in  fact,  it  was 
impossible  for  him  to  obey.  We  adhere  to  our  former  decision, 
and  reverse  the  judgment  and  remand  the  cause. 

Judgment  reversed. 
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Lorenzo  D.    Cox   et  al,  Plaintiffs   in  Error,    v.   James 
Milner,  Defendant  in  Error. 

ERROR  TO  MASON. 

> 

Where  a  party  has  heard  of  the  sale  of  land  from  a  creditable  source,  and  under 
circumstances  not  likely  to  be  forgotten,  the  duty  devolves  upon  him,  if  he  in- 
tends to  acquire  the  land,  of  investigating  the  facts. 

The  levy  of  an  attachment  will  not  cut  off  the  right  of  a  party  to  land  acquired  in 
good  faith,  under  an  unrecorded  deed,  if  the  attaching  creditor  had  notice  of  the 
conveyance. 

This  was  a  bill  filed  by  plaintiffs  in  error  against  defendant 
in  error,  in  the  court  below,  for  an  injunction  and  relief.  The 
bill  alleges  that  on  the  27th  day  of  February,  1856,  the  com- 
plainants purchased  of  Levi  Smith  certain  described  land,  of 
which  said  Smith  was  then  possessed  as  owner ;  that  they  in 
consideration  executed  their  notes  for  the  sum  of  $1,000  for 
said  land,  in  payments  of  $250  each,  which  notes  were  payable, 
two  of  them  on  the  25th  of  December,  1856,  and  two  of  them 
on  the  1st  of  September,  1857 ;  that  these  notes,  before  the 
filing  of  the  bill,  had  been  indorsed  to  third  persons ;  that  said 
Smith  and  his  wife,  on  the  said  27th  day  of  February,  1856, 
executed  to  complainants  a  deed  for  said  land,  which  was 
acknowledged  before  a  justice  of  the  peace  on  the  same  day, 
and  recorded  in  the  recorder's  office  of  the  county  on  the  12th 
day  of  March,  1856. 

Bill  alleges  that  Smith  delivered  the  possession  of  the  land  to 
complainants  at  the  time  of  the  purchase,  and  that  complainants 
have  been  in  possession  ever  since. 

Also,  that  on  Sunday,  the  9th  day  of  March,  1856,  Milner 
(the  defendant)  sued  out  an  attachment  against  said  Levi  Smith, 
and  had  the  same  levied  upon  said  land  as  the  land  of  Smith, 
and  that  Milner  is  prosecuting  his  action  at  law  in  said  suit,  in 
the  Circuit  Court  of  said  county,  and  in  case  of  recovery  therein 
designs  to  sell  the  said  land  in  satisfaction  of  said  judgment. 

Also,  that  at  the  time  of  suing  out  said  attachment  against 
Smith  and  the  levy  thereof,  said  Milner  well  knew  of  the  sale 
of  said  land  to  complainants,  or  some  one  unknown. 

Bill  prays  for  an  injunction  restraining  the  sale  of  said  land 
under  said  attachment,  and  general  relief;  makes  Milner  and 
Smith  defendants,  and  waives  answer  under  oath.  An  injunc- 
tion issued  as  prayed. 

Milner  answered,  setting  forth  that  he  has  no  personal 
knowledge  of  the  sale  of  the  land  to  the  complainants  in  the 
bill  set  forth,  but  does  not  deny  knowledge  otherwise,  nor  of 
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the  consideration  paid  or  agreed  to  be  paid  therefor ;  but,  from 
information  and  belief,  presumes  the  said  sale  and  consideration 
paid  therefor  may  be  as  stated  in  the  bill ;  that  he  has  no 
knowledge  of  the  execution  of  a  deed  as  in  the  bill  stated,  nor 
of  the  record  thereof,  and  calls  for  proof. 

Admits  the  suing  out  of  the  attachment  against  Smith,  and 
the  levy  of  the  same  upon  the  land  as  alleged  in  the  bill ;  de- 
nies that  complainants  were  in  the  possession  of  said  land  at 
the  time  said  writ  was  issued  and  levied,  but  alleges  that  the 
same  was  «then  in  the  possession  of  Smith  ;  denies  that  he  had 
any  knowledge  of  the  sale  and  conveyance  of  the  land  to  com- 
plainants at  the  time  of  said  levy,  directly. 

Replication  was  filed  to  the  answer  of  Milner. 

The  cause  being  heard  upon  the  bill,  answer,  replication  and 
evidence  taken,  the  court  ordered  that  the  injunction  granted 
in  said  court  be  dissolved  and  the  bill  dismissed,  and  that  the 
defendant  be  at  liberty  to  proceed  with  his  attachment. 

M.  Hat,  and  T.  P.  Cowan,  for  Plaintiffs  in  Error. 

S.  W.  Fuller,  for  Defendants  in  Error. 

Breese,  J.  The  only  question  presented  in  this  case  is,  did 
the  appellees,  the  attaching  creditors  of  Smith,  have  notice  of 
the  sale  of  the  land  to  the  appellants,  before  the  levy  of  their 
attachment  ? 

The  proof  is  clear  that  Smith  had  sold  and  conveyed  the  land 
to  appellants  for  a  valuable  consideration,  and  without  fraud  to 
appellants,  on  the  27th  Feb.,  1856,  and  the  deed  duly  filed  for 
record  and  recorded  on  the  12th  March  thereafter.  The  attach- 
ment was  issued  on  the  9th  of  March. 

The  bill  alleges  that  appellees,  when  they  levied  the  attach- 
ment, knew  of  this  sale  to  appellants. 

Milner,  who  alone  answered  the  bill,  states  that  he  had  no 
personal  knowledge  of  the  sale,  nor  of  the  consideration  paid, 
but,  from  information  and  belief,  presumes  the  sale  and  consid- 
eration may  be  as  stated  in  the  bill,  and  that  he  has  no  knowl- 
edge of  the  execution  of  a  deed  as  stated  in  the  bill,  nor  of  the 
record  thereof,  and  calls  for  proof.  He  also  denies  possession 
by  appellants  at  the  time  of  the  levy,  but  alleges  it  was  in  the 
possession  of  Smith,  and  further  denies  that  he  had  any  direct 
knowledge  of  the  sale  and  conveyance  of  the  land  to  the  appel- 
lants, complainants.  A  replication  was  filed  to  this  answer,  and 
testimony  taken  before  the  master. 

Freeman  Westfall,  one  of  the  witnesses  for  complainants,  de- 
tails a  conversation  he  heard  between  Mr.  Milner,  the  defendant, 
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and  William  Trent,  at  Trent's  house,  in  Black  Oak  Grove,  on  a 
Sunday  in  March,  1856,  when  he  was  on  his  way  to  the  county 
seat  to  take  out  the  attachment,  in  which  he  spoke  of  some 
lands  lying  somewhere  between  Allen's  Grove  and  Salt  Creek, 
and  said  that  a  man  by  the  name  of  Smith  had  sold  the  land 
and  squandered  his  property  and  left,  and  that  Smith  had  kept 
a  store  there  and  owed  him  about  a  thousand  dollars ;  that  he 
was  going  to  take  out  an  attachment  on  the ,  land  and  try  to 
secure  his  money ;  thinks,  but  is  not  certain,  there  was  some- 
thing said  about  getting  his  attachment  levied  on  the  land  before 
the  deed  was  recorded. 

William  Trent  corroborates  substantially  this  testimony, 
though  he  says  nothing  about  a  levy  before  recording  the  deed, 
or  anything  about  a  deed. 

Jacob  Propst  testified,  that  about  the  first  of  March,  Smith 
and  the  complainants  were  at  his  house,  and  Smith  handed  a 
deed  to  one  of  the  two,  and  observed,  that  they  were  to  take 
possession  of  the  land  that  spring,  excepting  one  acre  to  keep  a 
storehouse  on ;  did  not  see  the  deed. 

Powell  Engle,  for  complainants,  testifies,  that  he  rented  of 
Cox  ten  acres  of  the  Smith  land,  between  the  first  and  fifth  of 
March  ;  that  it  was  known  among  a  good  many  of  the  neigh- 
bors that  complainants  owned  the  land ;  that  they  moved  on  to  the 
land  about  the  first  of  April ;  that  he  relinquished  his  contract 
for  the  ten  acres,  and  never  cultivated  it. 

John  S.  Wilbourn,  the  clerk  of  the  Circuit  Court,  sworn  on 
the  part  of  complainants,  says,  that  when  a  certain  attachment 
was  about  to  issue  against  a  man  by  the  name  of  Smith,  in  favor 
of  Milner,  either  Milner,  or  Moss,  his  attorney,  remarked  that 
they  understood  that  Smith  had  sold  his  lands,  and  they  wanted 
an  attachment  immediately.  This  was  on  Monday  ;  the  attach- 
ment issued  same  day  ;  that  on  request  of  Milner  he  searched 
the  records  to  see  if  there  was  any  conveyance  from  Smith,  and 
found  none ;  that  as  recorder  of  Mason  county,  he  gave  a  man 
by  the  name  of  Smith  a  certificate  that  there  was  no  incum- 
brance on  the  land,  he  saying  he  wanted  it  to  show  to  some 
person  to  whom  he  was  about  to  sell  the  land,  to  satisfy  them, 
and  this  was  sometime  before  issuing  the  attachment. 

William  L.  Woodward,  on  the  part  of  the  defendants,  testi- 
fies as  to  the  premises  being  occupied  by  Mrs.  Smith  and  family 
on  the  day  the  attachment  was  levied,  and  that  complainants 
did  not  take  possession  until  four  or  six  weeks  afterwards. 

W.  D.  Moss,  on  the  part  of  the  defendants,  says,  that  he  was 
present  at  Trent's  at  the  time  spoken  of  by  Westfall  and  Trent, 
and  heard  all  the  conversation,  and  not  a  word  was  said  about 
their  being  in  a  hurry  to  get  to  Havana  to  get  out  an  attach- 
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ment  on  the  land,  because  it  was  conveyed ;  says  he  went  to 
Havana  with  Milner  from  Trent's,  to  search  the  records  to  find 
if  Smith  owned  any  land  and  had  conveyed  it ;  found  land  in 
Smith's  name  and  no  conveyance  on  record ;  went  from  Havana 
to  Smith's  place  on  the  following  Monday  with  the  sheriff 
and  Milner,  and  found  a  woman  calling  herself  Mrs.  Smith  in 
possession  of  the  premises.  Says  that  he  first  heard  of  Cox  and 
Powell  claiming  to  have  purchased  the  land,  at  the  house  of 
Mrs.  Bleakley  on  the  after  part  of  the  same  day  on  which  the 
attachment  was  levied  on  the  goods  ;  that  prior  to  this  time,  he, 
and  he  believes  Milner,  had  no  knowledge  of  the  claim  of  the 
complainants. 

The  testimony  of  Mr.  Moss  is  not  sufficient  to  weaken  or  affect 
that  of  Westfall  and  Trent,  and  Wilbourn,  the  clerk  of  the 
court.  They  state  distinctly  a  knowledge  on  the  part  of  Milner 
that  Smith  had  sold  the  land  before  the  attachment  was  sued 
out,  and  the  inference  is  very  strong,  that  Westfall  could  not  be 
mistaken  when  he  said  he  thought,  but  was  not  certain,  Milner 
said  he  wanted  to  attach  the  land  before  the  deed  was  recorded 
—  all  the  facts  squint  that  way.  Even  Milner  does  not  deny 
that  he  had  heard  of  the  sale. 

We  are  satisfied  the  facts  proved,  and  Milner's  admissions  in 
this  answer,  charge  him  with  notice  that  the  land  had  been  sold 
by  Smith  before  he  levied  the  attachment  on  it.  The  case  comes 
fully  within  the  principles  recognized  by  this  court  in  the  case 
of  Doyle  et  al.  v.  Teas  et  al.,  4  Scam.  202,  where  we  say,  the 
doctrine  in  relation  to  notice  is,  that  each  case  must  be  governed 
by  its  own  peculiar  circumstances ;  and  where  a  court  is  satis- 
fied that  a  subsequent  purchaser  has  acted  in  bad  faith,  and 
that  he  either  had  actual  notice  of  a  prior  sale  or  agreement,  or 
might  have  had  that  notice,  had  he  not  willfully  or  negligently 
shut  his  eyes  against  those  lights  which,  with  proper  observa- 
tion, would  have  led  him  to  a  knowledge  of  the  facts  :  The 
defendant  is  certainly  chargeable  with  notice  in  law,  because  he 
had  information  sufficient  to  put  him  upon  inquiry,  as  he  ad- 
mitted he  had  heard  Smith  had  sold  the  land.  In  all  cases 
where  the  evidence  is  satisfactory  that  a  party  claiming  had 
heard  of  the  sale  of  the  land  before  he  purchased,  and  from  a 
source  entitled  to  any  reasonable  credit,  and  under  circum- 
stances not  likely  to  be  forgotten,  the  court  would  hold  that  the 
duty  devolved  upon  him  of  tracing  the  matter  out,  and  ascer- 
taining its  truth.  Such  knowledge  is  sufficient  to  put  him  upon 
inquiry,  and  makes  him  chargeable  with  knowledge  of  such 
other  facts  as  might  be  ascertained  by  the  evidence  of  ordinary 
diligence  and  understanding.     Rupert  v.  Mark,  15  111.  R.  542. 

When  Milner  heard  that  Smith  had  sold  the  land  to  com- 
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plainants,  which  Engle  states  was  known  among  a  good  many 
of  the  neighbors,  a  little  inquiry  would  have  resulted  doubtless 
in  the  exhibition  of  the  unrecorded  deed  to  the  defendant,  if  he 
was  desirous  of  seeing  it,  or  of  being  fully  satisfied  on  that 
point.  He  had  the  means  for  originating  and  carrying  on  a 
full  inquiry,  but  did  not  do  so.  It  is  unnecessary  to  multiply 
authorities  on  this  point. 

The  levy  of  the  attachment  did  not  cut  off  the  complainants' 
ri^ht  to  the  land — it  must  be  postponed  to  that  right,  and  con- 
sequently, the  decree  must  be  reversed  and  the  cause  remanded, 
with  instructions  to  the  Circuit  Court  to  restore  the  injunction, 
and  to  make  the  same  perpetual. 

Decree  reversed. 


John  White,  Appellant,  v.  Thomas  G.  Watkins,  Appellee. 
John  White,  Appellant,  v.  John  Murphy,  Appellee. 

APPEAL  FROM  HANCOCK. 

A  scire  facias  to  foreclose  a  mortgage,  is  a  proceeding  in  rem.,  and  no  defense  can 
be  interposed  to  it,  unless  it  is  shown  thereby  that  the  mortgage  never  was  a  valid 
lien  on  the  land ;  or  that  it  has  been  discharged  or  released. 

A  plea  which  attempts  to  set  up  fraud,  should  aver  a  scienter. 

These  causes  were  brought  by  the  appellees  against  the 
appellant,  by  scire  facias  to  foreclose  mortgage,  and  depend 
upon  the  same  questions. 

This  is  a  scire  facias  in  the  usual  form,  to  foreclose  mortgages. 

Plea  alleges :  That  notes  and  mortgages  in  sci.  fa.  men- 
tioned, were  given  by  defendant  to  plaintiff  to  secure  payment 
of  part  of  the  purchase  money  of  south  half  of  S.  3,  6,  8,  on 
the  day  of  the  date  thereof,  purchased  by  defendant  from  plain- 
tiff, and  for  no  other  consideration.  That  defendant  purchased 
upon  representations  and  recommendations  of  the  plaintiff  and 
one  John  Murphy,  together  with  and  through  their  attorney, 
Henry  Stephens,  made  to  defendant  as  to  the  title  of  said 
premises.  The  plaintiff  and  said  Murphy  were  interested 
together  in  said  premises,  and  Stephens  was  their  attorney  in 
the  sale  of  said  premises  to  defendant,  and  taking  said  notes 
and  mortgage.  That  before  and  at  the  time  of  said  sale  and 
making  said  notes  and  mortgage,  the  plaintiff  and  said  Murphy 
and  Stephens,  stated  and  represented  to  the  defendant,  that  the 
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plaintiff  was  seized  of  the  fee  simple  absolute  title  of  said 
premises  ;  that  they  were  free  from  all  incumbrances  ;  that  he, 
the  plaintiff,  had  good  right  and  lawful  authority  to  convey  the 
same  ;  that  the  plaintiff  had  not  the  patent  title  thereof,  but  that 
he  and  those  under  whom  he  held,  had,  since  the  year  1839, 
been  in  actual  possession  of  said  premises  for  seven  successive 
years  under  claim  and  color  of  title  made  in  good  faith,  and  that 
during  said  seven  successive  years,  he  and  they  have  paid  all 
taxes  legally  assessed  thereon  ;  that  such  color  of  title  originated 
with  an  auditor's  deed,  prima  facie  perfect ;  and  that  the  plain- 
tiff's title  was  deduced  by  a  regular  chain  of  conveyances  from 
the  grantee  in  said  auditor's  deed  to  the  plaintiff.  And  that 
defendant,  relying  upon  the  said  representations  of  the  plaintiff 
and  said  Murphy  and  Stephens,  purchased  said  premises  from 
the  plaintiff  for  the  sum  of  $4,160  ;  paid  down  $1,000  to  plain- 
tiff, and  executed  and  delivered  four  notes  and  said  mortgage 
for  $2,080,  and  also  executed  to  said  Murphy  four  notes  and 
mortgage  for  $1,080,  on  said  premises.  No  part  of  said  eight 
notes  and  two  mortgages  was  given  for  any  other  consideration 
than  to  secure  a  part  of  the  purchase  money  of  said  premises. 

That  on  the  14th  of  Sept.,  1857,  defendant  paid  plaintiff,  on 
said  notes  and  mortgage,  $882.80,  and  to  said  Murphy,  upon 
his  said  notes  and  mortgage,  $909.73. 

Defendant  avers  that  the  title  of  the  west  half  of  said  prem- 
ises at  the  time  of  his  said  purchase  from  said  plaintiff,  was,  and 
ever  since  has  been,  vested  in  Hugh  M.  McGunity,  and  the  east 
half  of  said  premises  in  John  Stag.  That  at  the  time  of  his 
said  purchase  of  said  premises,  the  plaintiff  had  not,  nor  has  he 
since  had,  the  fee  simple  absolute  title  of  said  premises  or  of  any 
part  thereof,  neither  had  the  plaintiff,  or  those  under  whom  he 
held,  at  any  time  after  the  year  1839,  had  possession  of  said 
premises  for  seven  successive  years,  under  claim  and  color  of 
title  made  in  good  faith,  and  paid  all  taxes  legally  assessed  thereon 
for  said  seven  years.  That  he  has  already  paid  upon  his  said 
purchase  of  said  premises,  to  the  plaintiff  and  said  Murphy,  more 
than  his,  plaintiff's,  interest  in  said  premises,  at  the  time  of  the 
defendant's  said  purchase,  was  worth,  and  the  defendant  now 
offers  to  surrender  said  premises  and  cancel  his  said  purchase,  upon 
repayment  to  him  by  the  plaintiff  and  said  Murphy,  of  the  moneys 
paid  by  defendant  upon  such  purchase  and  said  notes  and  mort- 
gage, and  also  offers  to  allow  reasonable  rent  for  the  use  of 
said  premises  since  defendant's  said  purchase.  Says  considera- 
tion failed;  verification,  demurrer  and  rejoinder. 

Court  sustained  demurrer,  and  rendered  judgment  foreclosing 
mortgage. 

31 
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Errors  assigned :  The  court  erred  in  sustaining  demurrer  to 
defendant's  first  plea  ;  and  in  rendering  judgment  against  White, 
foreclosing  said  mortgage. 

Ferris,  Hooker  &  Edmunds,  for  Appellant. 

A.  Wheat,  and  S.  P.  Delano,  for  Appellees. 

Walker,  J.     The  demurrer  to  the  defendant's  plea  presents 
the  question  whether  the  facts  there  stated  can  be  relied  upon  to 
bar  a  recovery  by  scire  facias  to  foreclose  a  mortgage.     This 
court,  in  the  case  of  Hall  v.  Byrne,  1  Scam.  140,  held  that  in 
such  a  proceeding,  a  want  of  consideration,  a  failure  of  the 
entire  consideration,  or  a  failure  of  consideration  in  part,  for 
which  the  notes  and  mortgage  were  executed,  could  not  be  inter- 
posed as  a  bar  in  this  proceeding.     And  the  court  again,  in  the 
case  of  Woodburry  v.  Manlove,  14  111.  R.  213,  adhered  to  the 
doctrine  of  the  former  case,  and  likewise  held  that  the  defendant 
could  not  interpose  a  set-off  as  a  defense.     These  decisions  are 
based  upon  the  grounds  that  this  is  a  proceeding  in  rem.,  upon 
a  debt  of  record,  and  that  the  statute,  authorizing  defenses  of 
this  character,  only  relates  to  bonds,  bills,  notes  and  instruments 
of  writing  for  the  payment  of  money  or  property,  and  which 
are  made  assignable  under  the  statute.     This  being  a  proceeding 
in  rem.,  for  the  sale  of  the  mortgaged  property,  after  the  mort- 
gage has  been  duly  acknowledged  and  recorded,  and  the  last 
payment  has  fallen  due,  no  defense  can  be  interposed,  but  such 
as  show  it  never  to  have  been  a  valid  lien  on  the  land,  or  that 
it  has  been  discharged  or  released.     The  sci.fa.  is  not  upon  the 
notes,  or  upon  the  mortgage,  but  it  is  upon  the  record,  and  the 
statute  only  authorizes  such  defenses  to  notes,  bills,  etc.,  and 
not  to  a  suit  on  a  record,  and  the  statute  has  no  application  to 
a  sci.  fa.  on  a  mortgage,  or  debt  upon  a  record.     We  perceive 
no  reason  for  being  dissatisfied  with  either  the  reasoning  or  the 
conclusion  of  the  court  in  those  cases,  and  are  therefore  not 
inclined  to  disturb  the  doctrine  as  there  settled. 

But  it  is  urged  that  this  mortgage,  and  the  notes  to  secure 
which  it  was  executed,  were  procured  by  representations  which 
were  untrue,  and  that  the  plea  should  be  regarded  as  a  plea  of 
fraud.  The  plea  avers  that  appellant  relied  upon  the  state- 
ments of  the  ownership  of  title,  in  making  the  purchase  of 
the  land  for  which  the  notes  and  mortgage  were  given,  and 
that  the  payee  had  no  title.  Even  if  this  plea  might  be  regarded 
as  a  plea  of  fraud,  and  not  as  a  plea  of  failure  of  consideration, 
the  statute  has  not  given  it  as  a  defense  to  this  proceeding,  and 
the  same  rule  must  apply  to  this  as  to  the  other  pleas  going  to 
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the  consideration,  or  set-off,  unless  such  a  defense  might  be  in- 
terposed under  the  common  law.  Only  the  defense  of  payment, 
discharge,  release  or  satisfaction,  could  be  interposed  to  a  sci. 
fa.,  at  the  common  law,  and  our  statute  has  made  no  change  in 
that  respect.  And  in  other  actions,  a  plea  averring  that  a 
specialty  upon  which  suit  is  instituted,  was  procured  by  fraud- 
ulent representations,  has  been  held  not  to  be  good  at  common 
law.  Taylor  v.  King,  6  Munf.  358  ;  Durr  v.  Munsell,  13  J. 
R.  430  ;  Franchat  v.  Leach,  5  Cow.  506  ;  Vrooman  v.  Phelps, 
2  J.  R.  17J.  In  our  practice  in  suits  upon  bills,  notes,  bonds, 
etc.,  this  rule  of  the  common  law  has  been  departed  from,  and 
it  may  be  regarded  the  settled  practice  in  this  State,  in  ordinary 
actions  upon  such  instruments,  but  the  practice  has  never  been 
extended  to  this  proceeding.  The  case  of  McFadden  v.  Fortier, 
20  111.  R.  509,  is  not  regarded  as  being  opposed  to  the  views 
here  expressed.  That  case  does  not  hold,  nor  was  it  intended 
that  it  should,  that  a  plea  of  fraud  might  be  interposed  as  a 
defense  to  a  sci.  fa.  to  foreclose  a  mortgage.  It  only  decided 
that  the  plea  was  bad  according  to  the  rule  of  pleadings. 

But  even  if  fraud  was  an  appropriate  defense,  this  plea  at 
most,  is  no  more  than  a  plea  of  failure  of  consideration,  and  we 
think  not  even  that.  It  entirely  fails  to  aver  that  appellee  and 
the  other  persons,  knowingly,  falsely,  and  fraudulently  made  the 
representations,  alleged  by  the  plea  to  have  been  untrue.  For 
aught  that  appears,  those  making  them  may  have  done  so  in  the 
most  "perfect  good  faith.  The  scienter  has  always  been  regarded 
as  an  essential  ingredient  in  the  perpetration  of  a  fraud,  as  well 
as  a  reliance  on  the  false  statements  as  true,  by  the  person  upon 
whom  the  fraud  has  been  committed.  The  demurrer  was,  for 
these  reasons,  properly  sustained  to  this  plea,  whether  it  be  re- 
garded as  intended  as  a  plea  of  the  failure  of  the  consideration, 
or  as  a  plea  of  fraud. 

The  judgment  is  affirmed. 

Judgment  affirmed. 

Walker,  J.  The  record  in  the  case  of  John  White  v.  John 
Murphy,  presents  the  same  questions  which  are  considered  in 
the  case  of  White  v.  Watkins,  and  we  deem  it  unnecessary  to 
again  discuss  them  here. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

,  Judgment  affirmed. 
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The  Unknown  Heirs  of  Asahel  Langworthy,  deceased, 
Plaintiffs  in  Error,  v.  Jonathan  H.  Baker,  Adminis- 
trator of  Asahel  Langworthy,  deceased,  Defendant  in 
Error. 

error  to  Mcdonough  county  court. 

Error  will  lie  to  the  County  Court. 

Presumptions  in  favor  of  courts  of  limited  jurisdiction  may  be  indulged  in  particu- 
lar cases. 

Before  the  County  Court  could  obtain  jurisdiction  to  commit  an  estate  to  a  public 
administrator,  it  should  affirmatively  appear,  and  be  preserved  of  record,  that 
there  was  not  any  relative  or  creditor  within  the  State,  to  whom  administration 
might  be  committed ;  and  that  the  application  was  made  by  a  party  interested  in 
the  estate. 

It  will  be  presumed  that  a  debt  outstanding  for  twenty-seven  years,  has  been  paid, 
without  any  plea  of  the  statute  of  limitations. 

A  creditor  who  does  not  prosecute  his  claim  against  an  estate  within  a  reasonable 
time,  will  be  presumed  to  have  relinquished  it.  It  would  seem  that  seven  years 
was  a  reasonable  time. 

It  is  the  duty  of  an  administrator  to  interpose  the  presumptions  and  limitations  of 
of  law  against  claims. 

This  was  a  proceeding  commenced  in  the  probate  court  of 
McDonough  county,  and  it  appears  from  the  record  that  on  the 
4th  day  of  April,  A.  D.  1855,  David  P.  Wells  filed  in  the  office 
of  the  clerk  of  the  County  Court  of  that  county,  proof  of  the 
death  of  Asahel  Langworthy,  and  requested  that  letters  of 
administration  issue  on  his  estate  to  the  public  administrator. 

That  said  Langworthy  died  on  the  24th  day  of  September, 
A.  D.  1834. 

That  on  the  said  4th  day  of  April,  1855,  letters  of  adminis- 
tration upon  the  estate  of  said  Langworthy  were  duly  granted 
to  Jonathan  H.  Baker,  public  administrator  of  said  county  ;  that 
said  Baker  filed  his  bond  and  was  duly  qualified  as  such  admin- 
istrator. 

That  on  the  18th  day  of  June,  1855,  said  administrator  filed 
in  the  county  clerk's  office  of  said  McDonough  county,  a  notice, 
in  the  words  and  figures  following,  to  wit : 

"  estate  of  asahel  langworthy,  dec'd. 

"  Notice  is  hereby  given,  that  I  will  attend  before  the  McDonough  County  Court, 

at  the  June  term  thereof,  to  be  holden  on  the  3rd  Monday  of  said  month,  A  D. 

1855,  for  the  purpose  of  settling  and  adjusting  all  claims  against  the  estate  of  Asahel 

Langworthy,  deceased,  when  and  where  all  persons  holding  claims  against  the  said 

deceased  are  notified  to  present  the  same  for  adjustment.     All  persons  indebted  to 

said  estate  are  requested  to  make  immediate  payment. 

J.  H.  BAKER,  Pub.  Adm'r, 

and  Adm'r  of  the  Estate  of  A.  Langworthy,  dec'd." 
Macomb,  April  20,  1855. 
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To  which  notice  there  was  attached  a  printer's  certificate  of 
publication. 

That  afterwards,  on  the  18th  day  of  June,  A.  D.  1855,  the 
said  David  P.  Wells  came  into  court  and  presented  for  allow- 
ance against  said  estate,  a  certain  promissory  note,  which  said 
promissory  note,  and  the  indorsements  thereon,  are  in  the  words 
and  figures  following,  to  wit : 

S618  28  "St.  Albans,  Uth  October,  1828. 

989  24 

v        Value  rec'd,  I  promise  to  pay  N.  B.  &  H.  Wells,  or  order,  Six 

$1,607  52  Hundred  Eighteen  Dollars  and  Twenty-Eight  Cents,  on  demand, 

with  interest.  ASAHEL  LANGWORTHY." 

The  following  is  the  indorsement  on  said  promissory  note  : 

"ASAHEL  LANGWORTHY, 
Note  Uth  Oct.,  1828, 
$618.28. 
"  For  value  rec'd,  I  assign  and  transfer  the  within  note  to  Truman  Roberts,  of 
the  city  of  New  York,  without  recourse.  N.  B.  WELLS, 

Surviving  partner  of  N.  B.  &  H.  Wells." 

And  that  at  the  same  time,  said  David  P.  Wells  caused  to  be 
filed  in  said  court  a  certain  account,  founded  upon  the  said 
promissory  note,  which  said  account  is  in  the  words  and  figures 
following,  to  wit : 

"  Estate  of  Asahel  Langworthy, 

To    T.  Roberts,    Dr. 

To  his  note  for $618  28 

"   26  years  8  months  interest, 989  24 

Allow  in  favor  of  Truman  Roberts,  for  use  of  J.  L.  Troy  man,  $1,607  52" 

Which  said  claim  was  allowed  by  the  court,  and  ordered  to 
be  paid. 

And  that  on  the  20th  day  of  September,  A.  D.  1855,  said 
administrator  filed  in  said  court  a  notice  of  "  Petition  for  the 
sale  of  real  estate,"  which  said  notice  is  in  the  words  and  figures 
following,  to  wit : 

"  State  of  Illinois,  )  In  the  McDonough  County  Court, 

McDonough  County,  J  SS'  To  the  September  Term,  A.  D.  1855. 

J.   H.  BAKER,  Administrator  of  the  Estate  of  "\ 

ASAHEL  LANGWORTHY,  dec'd,  f        Notice  of  Petition 

vs.  i  for  Sale  of  Real  Estate. 

The  Unknown  Heirs  of  A.  Langworthy,  dec'd.  ) 

Notice  is  hereby  given,  that  I  will,  at  the  September  term  of  the  McDonough 
County  Court,  to  be  commenced  on  the  third  Monday  in  said  month,  petition  the 
County  Court  in  and  for  said  county  of  McDonough  and  State  of  Illinois,  for  a 
decree  to  enable  me  to  sell  the  following  described  lands,  or  so  much  thereof  as 
may  be  necessary  to  pay  the  debts  of  the  said  A.  Langworthy,  deceased,  viz. : 
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North-east  13,  ten  north,  range  4  east,  in  Knox  county. 

North-east  34,  ten  north,  range  4  east,  in  Knox  county. 

South-east  29,  three  north,  range  4  west,  in  Schuyler  county. 

South-west  10,  twelve  north,  range  8  east,  in  Marshall  county. 

South-east  10,  twelve  north,  range  7  east,  in  Stark  county. 

South-west  21,  seven  north,  range  2  west,  in  McDonough  county. 
When  and  where  all  persons  interested  in  said  real  estate  are  requested  to  show 
cause  why  it  should  not  be  sold  for  the  purposes  aforesaid. 

J.  H.  BAKER, 
July  20,  1855.-6w.  Adm'r  of  the  estate  of  Asahel  Langworthy,  dec'd." 

The  petition  was  filed  September  20th,  1855,  and  sets  forth 
that  Langworthy  was  a  non-resident,  and  has  no  personal  prop- 
erty. That  he  died  seized  in  fee  of  the  real  estate  described 
in  the  foregoing  notice.  Petition  does  not  show  whether  said 
Langworthy  left  any  widow  or  heirs,  or  that  if  he  left  any  heirs, 
whether  they  were  known  or  unknown.  Petition  dated  Sep- 
tember 18th,  1855.  That  on  said  20th  day  of  September,  1855, 
Damon  G.  Tunnicliffe,  Esq.,  was  duly  appointed  guardian  ad 
litem  for  the  unknown  minor  heirs  of  said  Asahel  Langworthy, 
deceased.  And  that  said  guardian  ad  litem  filed  his  answer  in 
said  court,  in  the  words  following,  to  wit : 

"D.  G.  Tunnicliffe,  guardian  ad  litem  for  the  minor  heirs  of 
Asahel  Langworthy,  deceased,  answering,  says,  that  he  has  no 
knowledge,  information  or  belief  as  to  the  matters  and  things 
in  complainant's  petition  contained,  and  requires  proof  thereof." 

On  the  20th  of  September,  1855,  the  court  caused  to  be 
entered  of  record  in  said  cause  a  decree  of  sale  of  said  lands. 

Decree  recites  that  there  is  no  personal  property,  and  that 
the  estate  of  said  Langworthy  was  indebted  in  the  sum  of 
$1,607.52.  That  said  Langworthy  died  seized  in  fee  of  the 
real  estate  mentioned  in  said  application  for  sale.  That  said 
administrator  proceed  to  make  sale  of  said  lands  for  the  pay- 
ment of  said  debt.  That  said  sale  be  made  at  the  door  of  the 
court  house  in  Macomb,  at  public  vendue,  on  a  credit  of  six 
months ;  and  that  said  administrator  take  bond  with  good 
security,  together  with  mortgage  on  the  premises,  to  secure  the 
payment  of  the  purchase  money.  That  said  administrator  give 
"  public  notice  of  the  time,  place  and  terms  of  said  sale, 
together  with  a  description  of  the  premises,  by  putting  up 
notices  thereof  in  at  least  four  of  the  most  public  places  in  the 
county  of  McDonough,  and  by  causing  a  similar  notice  to  be  pub- 
lished in  the  McDonough  Democrat  for  six  weeks  successively 
before  the  day  fixed  for  said  sale."  And  that  said  administrator 
report  his  proceedings  to  the  next  December  term  of  said  court. 

That  on  the  19th  of  August,  1859,  said  administrator  filed  a 
report  of  his  acts  under  said  decree. 

That  on  the  13th  'day  of  November,  1855,  he  made  sale  of 
said  real  estate  to  David  P.  Wells,  for  the  sum  of  $270. 
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Report  does  not  show  that  he  gave  the  required  notice  ;  nor 
does  it  show  that  he  took  bond  with  security  and  mortgage  on 
said  lands  sold,  as  he  was  required  to  do  by  said  decree. 

That  on  said  19th  day  of  August,  1859,  the  doings  of  said 
administrator,  under  said  decree,  were  confirmed  by  the  probate 
court  of  McDonough  county,  aforesaid. 

Plaintiffs  assign  for  error  that — 

The  court  had  no  jurisdiction  of  the  subject  matter,  or  any 
right  to  render  the  order  or  decree. 

The  lieo.  attempted  to  be  enforced  had  been  lost  by  laches. 

The  statute  of  limitations  had  ran  against  the  claim  allowed 
by  the  probate  court  against  the  estate. 

The  whole  proceedings  are  fraudulent  on  their  face,  and 
therefore  void. 

There  is  no  affidavit  or  other  evidence  to  show  that  the  heirs 
were  unknown. 

There  was  no  legal  or  sufficient  notice  to  the  creditors  to  pre- 
sent their  claims. 

There  was  no  legal  or  sufficient  notice  of  the  application  to 
sell  said  real  estate. 

Letters  of  administration,  where  there  is  only  real  estate, 
can  issue  only  to  the  public  administrator. 

No  sufficient  notice  of  sale  was  given. 

The  order  of  sale  is  not  set  forth  in  the  deed. 


H.  M.  &.  J.  J.  Wead,  for  Plaintiffs  in  Error. 
W.  Heendon,  for  Defendant  in  Error. 


'•> 


Breese,  J.  A  preliminary  question  is  raised  here  as  to  the 
power  of  this  court  to  entertain  this  writ  of  error,  it  having 
been  sued  out  to  the  County  Court.  It  is  contended  that  no 
appeal  or  writ  of  error  lies  in  such  case,  either  by  the  common 
law  or  by  statute.  By  the  common  law,  an  appeal  did  not  lie 
from  one  court  to  any  other  in  any  case.  That  is  a  statutory 
right.  A  writ  of  error  is  a  writ  of  right  by  the  common  law, 
and  lies  in  all  cases,  civil  and  criminal,  except  capital  cases, 
but  can,  of  course,  be  regulated  by  statute.  It  is  admitted 
that  a  writ  of  error  can  be  prosecuted  to  the  Circuit  Court  to 
bring  up  its  proceedings  for  review  in  the  Supreme  Court.  That 
is  expressly  provided  for  by  statute,  and  without  the  statute  it 
could  be  prosecuted  as  a  writ  of  right  belonging  to  all  persons, 
unless  expressly  inhibited  by  statute. 

Now  it  is  expressly  provided  by  section  13,  of  the  act  of 
1849,  establishing  County  Courts,  that  the  County  Court  shall 
have  concurrent  jurisdiction  with  the  Circuit  Court,  in  hearing 
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and  determining  all  applications  for  the  sale  of  real  estate  of 
deceased  persons,  for  the  payment  of  the  debts  of  said  dece- 
dents, and  may  make  all  orders,  and  render  all  judgments  on 
such  applications  that  the  Circuit  Court  might  or  could  make  or 
render  in  similar  cases ;  and  the  orders  and  judgments  of  said 
court  shall  have  the  same  force,  power  and  effect  as  the  orders 
and  judgments  of  the  Circuit  Court  in  like  cases  ;  and  final  pro- 
cess may  issue  as  from  the  Circuit  Court.     (Scates'  Comp.  309.) 

By  section  24,  of  the  same  act,  (ib.  311)  it  is  provided  that 
in  all  cases,  where  concurrent  jurisdiction  with  the  Circuit  Court 
is  given,  the  rules  of  proceeding  and  practice  shall  be  the  same. 

By  section  7,  chapter  29,  it  is  enacted,  that  the  Supreme 
Court  shall  exercise  appellate  jurisdiction  only,  (except  as  is 
hereinafter  excepted,)  and  shall  have  final  and  conclusive  juris- 
diction of  all  matters  of  appeal,  error  or  complaints  from  the 
judgments  or  decrees  of  any  of  the  Circuit  Courts  of  this  State, 
and  from  such  other  inferior  courts  as  may  hereafter  be  estab- 
lished by  law,  in  all  matters  of  law  and  equity.     (Ib.  616.) 

This  act  was  passed  March  3rd,  1815.  The  County  Court 
was  established  by  the  act  of  1849,  and  concurrent  jurisdiction 
with  the  Circuit  Court  given  to  it  in  applications  for  the  sale  of 
real  estate  to  pay  debts.  Its  orders  and  judgments  are  made 
final  and  conclusive,  and  no  appeal  allowed  to  any  court.  The 
establishment  of  this  County  Court,  giving  it  concurrent  juris- 
diction with  the  Circuit  Court,  makes  its  proceedings  subject  to 
review  in  the  same  manner  as  proceedings  in  the  Circuit  Court 
could  be  reviewed,  in  like  applications. 

By  section  109,  statute  of  Wills,  it  is  provided  that  any  per- 
son or  persons  claiming  to  be  aggrieved  by  any  judgment,  decree 
or  order  for  the  sale  of  any  such  real  estate  as  aforesaid,  may 
appeal  from  the  same  to  the  Supreme  Court  of  this  State.  (Ib. 
1210.)  The  appeal  here  allowed  is  cumulative  merely,  the 
right  to  a  writ  of  error  existing  at  common  law.  The  County 
Court  then  having  as  full  and  complete  jurisdiction  in  such 
cases  as  the  Circuit  Court,  and  no  appeal  being  allowed  from 
the  final  order,  to  the  Circuit  Court,  it  would  follow  necessarily, 
to  prevent  a  failure  of  justice,  that  error  should  lie  to  this  court. 
If  it  was  not  so,  the  real  estate  of  decedents  would  be  at  the 
mercy  of  the  County  Court. 

This  point  being  disposed  of,  we  will  now  examine  the 
objections  urged  to  the  proceedings. 

It  is  urged  that  the  court  had  no  jurisdiction  of  the  subject 
matter,  or  any  right  to  render  the  decree  or  order. 

If  this  objection  be  well  taken,  there  is  an  end  of  the  case, 
and  all  the  proceedings  must  be  declared  void. 

So  far  as  the  power  of  the  court  is  involved,  there  is  no  ques- 
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tion  made,  but  only  of  its  exercise  in  this  particular  case.  It 
is  a  court  of  limited  though  not  of  inferior  jurisdiction,  so  to 
speak,  and  presumptions  in  favor  of  their  jurisdiction  in  a  par- 
ticular case  may  be  indulged.  The  record  need  not  show  the 
existence  of  all  the  facts  from  which  the  jurisdiction  appears. 
But  those  facts  without  which  jurisdiction  could  not  be  enter- 
tained in  the  particular  case,  should  appear  upon  the  record.  The 
exercise  of  its  jurisdiction  was  first  invoked  for  the  appointment 
of  an  administrator,  on  the  allegation  that  Asahel  Langworthy, 
of  Franklin  county,  Vermont,  died  in  1834 ;  that  there  was 
property  in  this  State  belonging  to  the  estate  of  the  deceased 
not  administered  upon,  and  that  there  are  debts  against  the 
estate  now  due  and  unpaid,  and  that  he  died  intestate  and  insol- 
vent. On  these  suggestions  and  representations,  proof  of  the 
death  only  having  been  made,  the  defendant,  by  being  the  public 
administrator  of  McDonough  county,  was  appointed  administrator 
on  the  estate. 

The  statute  of  Wills,  sec.  58,  provides,  where  any  person  shall 
die  seized  or  possessed  of  any  real  estate  within  this  State,  or  hav- 
ing any  right  or  interest  therein,  and  shall  have  no  relative  or 
creditor  within  this  State,  or  if  there  be  any,  who  will  not 
administer  upon  such  deceased  person's  estate,  it  shall  be  the 
duty  of  the  judge  of  probate,  upon  the  application  of  any  per- 
son interested  therein,  to  commit  the  administration  of  such 
estate  to  the  public  administrator  of  the  proper  county,  etc. 
(Scates'^Comp.  1192.) 

We  think,  before  this  court  could  get  jurisdiction  of  this  case 
to  act,  it  should  have  affirmatively  appeared  to  the  court,  that 
there  was  no  relative  within  the  State,  or  creditor,  to  whom 
administration  might  be  committed.  It  should  further  have 
affirmatively  appeared,  that  the  application  for  the  appointment  of 
an  administrator  on  the  estate,  was  made  by  a  party  interested 
in  the  estate.  Neither  of  these  facts,  and  they  are  fundamental 
facts,  are  shown,  and  the  question  arises,  must  this  court  pre- 
sume they  did  exist,  for  it  is  a  rule  that  intendments  as  liberal 
will  be  indulged  in  its  favor,  as  would  be  to  the  proceedings  of 
the  Circuit  Court.  Propst  v.  Meadow,  13  111.  R.  169.  But 
this  requirement  of  the  statute  goes  to  the  very  origin  of  the 
proceedings.  It  is  the  existence  of  these  facts  which  awakens 
the  power  of  the  court — which  calls  it  into  action.  They  are 
fundamental  facts,  and  although  the  court  had  cognizance  of  the 
general  subject,  it  not  appearing  by  the  record  that  the  facts 
were  such  as  to  give  the  court  jurisdiction  in  the  particular  case, 
we  are  not  authorized  to  presume  their  existence.  The  record 
purports  to  show  all  the  facts  on  which  the  court  assumed  to  act, 
and  we  cannot,  therefore,  intend  other  and  indispensable  facts 
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existed.  Had  the  court  found  the  fact  to  be,  that  there  was  no 
relative  in  this  State,  and  that  the  party  making  the  application 
for  the  appointment  of  an  administrator,  was  interested  in  the 
estate,  we  would  presume  there  was  evidence  of  the  facts,  but 
not  being  found  in  the  record,  we  cannot  presume  they  existed. 
Coles  el  al.  v.  Hastens,  9  Mass.  542. 

In  Ford  v.  Walsworth,  15  Wendell,  450,  the  court  held  that, 
as  the  proceedings  of  the  surrogate  did  not  show  that  an  account 
of  the  personal  estate  and  of  the  debts  of  the  intestate  was 
presented,  it  was  a  fatal  defect,  and  therefore  it  did  not  appear 
he  had  jurisdiction  in  the  matter. 

We  apprehend,  however,  if  these  accounts  had  been  presented 
to  the  surrogate,  his  adjudication  that  the  personal  estate  was 
not  sufficient  to  pay  them,  followed  by  an  order  of  sale  of  his 
real  estate,  would  be  conclusive  in  any  collateral  proceeding, 
but  it  could  be  examined  on  appeal,  or  by  writ  of  error. 

The  doctrine  of  presumptions,  to  sustain  jurisdiction,  arises 
when  the  jurisdiction  is  questioned  in  some  collateral  proceed- 
ings. This  proceeding  to  sell  the  land,  which  we  are  consider- 
ing, following,  as  it  did,  immediately  upon  the  heels  of  the 
appointment  of  the  administrators,  and  brought  before  us  in  the 
same  record,  cannot  be  regarded  as  collateral,  but  as  part  and 
parcel,  and  the  immediate  result  of  such  appointment.  If  then 
the  record  does  not  show  that  the  facts  existed,  which  could 
call  into  action  the  jurisdictional  power  of  the  court,  the  act  of 
appointment  of  the  administrator  must  be  void.  When  the 
question  is  only  as  to  the  manner  of  exercising  jurisdiction  on 
a  subject  of  which  the  court  had  jurisdiction,  then,  if  the  judge 
mistakes,  the  error  can  be  corrected  by  appeal  or  writ  of  error. 
But  when  the  question  is,  whether  the  court  has  jurisdiction  of 
the  particular  subject  or  not,  the  judge  must  decide  it  at  his 
peril.  If  he  errs  by  assuming  a  jurisdiction  which  does  not  be- 
long to  him,  his  acts  are  void.  We  think,  on  the  facts  prefented 
by  the  record,  the  county  court  had  no  jurisdiction  of  the  subject 
matter,  and  his  proceedings  are  consequently  coram  non  judice 
and  void. 

The  county  court  having  no  jurisdiction  to  appoint  this  ad- 
ministrator, the  subsequent  order  of  sale  of  the  land,  and  the 
sale  under  the  order  by  him,  are  necessarily  void.  Holyoke  v. 
Hastens,  5  Pick.  25. 

That  an  illegal  grant  of  administration  may  be  attacked  col- 
laterally also,  see  Emboy  v.  Millar,  1  A.  K.  Marshall,  304. 

In  Griffiths  v.  Frazier,  8  Cranch,  9  to  30,  it  was  held,  to  give 
jurisdiction  to  the  ordinary,  a  case  in  which,  by  law,  letters  of 
administration  may  issue,  must  be  brought  before  him.  We  are 
clearly  of  opinion    such  a   case  had  not  been  presented  and 
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is  not  found  in  this  case,  for  the  reasons  we  have  given.  But, 
if  the  court  had  jurisdiction  to  appoint  the  administrator,  then 
the  question  arises  on  this  record,  was  the  order  of  sale  properly 
granted,  and  from  which  this  writ  of  error  is  prosecuted  ? 

The  debt,  to  pay  which  these  lands  were  ordered  to  be  sold, 
was  created  in  1828,  and  was  originally  for  the  sum  of  six 
hundred  and  eighteen  dollars,  twenty  cents.  It  was  a  promis- 
sory note,  payable  on  demand,  and  the  court  allowed  interest 
for  twenty-seven  years,  amounting  to  nine  hundred  and  eighty- 
nine  dollars,  twenty-four  cents,  making  the  total  allowance  six- 
teen hundred  and  seven  dollars,  fifty-two  cents.  "We  think 
these  lands,  from  lapse  of  time,  were  not  liable  for  this  debt. 
The  lien  had  been  lost  by  gross  laches,  and  time,  more  than 
sufficient  to  bar  a  right  of  entry,  had  elapsed.  Every  legal  pre- 
sumption existed  that  the  debt  had  been  paid,  without  any  plea 
of  the  statute  of  limitations.  The  production  of  a  demand  so 
stale  should,  in  all  cases,  start  this  presumption,  leaving  it  to 
the  party  claiming  to  rebut  it  by  proof  of  some  facts,  rendering 
a  demand  or  suit  impossible  at  an  earlier  period.  In  an  ordinary 
action  at  law,  on  such  a  note,  the  plea  of  payment  would  be 
sustained  by  force  of  this  presumption. 

As  to  the  laches,  we  have  said,  in  McCoy  v.  Morrow,  18  111. 
R.  519,  that  a  creditor  will  be  considered  to  have  waived  his 
lien  upon  the  property  of  an  intestate,  if  he  does  not  pursue  his 
remedy  in  a  reasonable  time,  and  although  there  is  not  an 
express  statute  of  limitations  within  which  such  a  lien  may  be 
enforced,  it  would  seem  by  analogy  to  the  lien  of  judgments 
and  the  limitations  for  entry  upon,  and  recovery  of  lands,  that 
seven  years  from  the  death  of  an  intestate  should  bar  such  liens. 
The  court  further  say,  that  it  is  the  duty  of  administrators  to 
interpose  the  presumptions  and  positive  limitations  of  law  against 
claims  presented  for  allowance. 

The  court  further  say,  the  creditor,  under  our  law,  has  ample 
means  of  compelling  administration  without  delay,  and  through 
administration,  subjecting  the  debtor's  estate,  real  and  personal, 
to  the  payment  of  the  debts  against  the  estate.  If  he  fails  to 
do  so  within  a  reasonable  time,  he  will  be  held  to  have  waived 
his  lien  against  property  demanded,  and  the  grantee  of  the  heir 
will  take  the  title  discharged  of  the  lien. 

As  in  that  case,  so  in  this ;  it  is  not  necessary  to  decide  what 
shall  be  a  reasonable  time  for  that  purpose,  for  here  the  delay 
is  twenty-seven  years,  leaving  no  room  either  from  adjudged 
cases,  or  the  analogies  of  our  law,  for  question. 

To  the  same  effect  is  Ricord  v.  Williams,  7  Wheaton,  60. 

As  well  argued  by  counsel  here,  "  If  greater  power  is  to  be 
given  to  liens  of  this  character  than  to  those  that  are  created  by 
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the   act  of  the  party  in   his  lifetime,  or  by  the  judgment  of 
a  court,  then  there  must  be  an  end  to  every  feeling  of  security 
in  the  perfection  of  land  titles.     No  man  can  feel  assured  that 
his  children  may  not  be  disseized  of  their  inheritance,  a  genera 
tion  after  the  debtor  himself  has  passed  away." 

The  same  point  has  been  considered  and  determined,  in  con- 
sonance with  the  views  of  the  court  in  McCoy  v.  Morrow  and 
Ricord  v.  Williams,  in  the  following  cases :  Gore  v.  Brazier, 
3  Mass.  541 ;  Wyman  v.  Brigden,  4  ib.  155  ;  Sumner  v.  Child, 
2  Conn.  615. 

The  order  to  sell  the  land  to  pay  this  debt  should  not  have 
been  allowed,  and  the  heir-at-law  can  contest  it  here.  We  might 
well  advert  in  general  terms  to  prominent  facts  in  the  case, 
which  leave  the  strongest  possible  impression  that  the  whole 
proceeding  was  void,  as  having  been  contrived  of  fraud  to  swal- 
low up  a  large  estate  on  a  debt  which  the  law  presumes  was 
paid.  In  the  first  place,  the  old  note  is  assigned  by  the  surviv- 
ing payee,  N.  B.  Wells,  without  recourse,  to  one  Roberts.  One 
D.  P.  Wells  filed  the  claim  in  court,  and  N.  B.  Wells  made 
affidavit  of  the  death  of  Langworthy,  and  D.  P.  Wells  enters 
himself  as  security  on  the  bond  of  the  administrator.  The 
administrator  interposes  no  defense  to  a  claim  he  knew  he 
could  successfully  defend,  obtains  the  order  to  sell  the  land,  and 
six  quarter  sections,  in  all  nine  hundred  and  sixty  acres,  are 
sold  to  D.  P.  Wells  for  the  trifling  sum  of  two  hundred  and 
seventy  dollars.  There  is  no  proof  of  the  actual  value  of  the 
lands  before  us,  but  from  our  general  knowledge  of  the  counties 
in  which  they  are  located,  we  feel  well  satisfied  that  they  would 
average  in  value  at  least  ten  dollars  per  acre.  Thus  by  the  con- 
trivance of  these  parties,  a  valuable  inheritance,  in  justice  and 
right  belonging  to  the  plaintiff  in  error  here,  the  only  child  and 
heir-at-law  of  the  deceased  Langworthy,  for  the  merest  trifle, 
is  wrested  from  her,  if  the  proceedings  be  valid.  There  is 
evidence  before  us,  on  the  motion  to  dismiss  this  writ  of  error, 
that  she  has  been  residing  in  this  State,  in  a  county  not  very 
distant  from  the  scene  of  these  machinations,  more  than  ten 
years,  and  without  any  notice,  except  such  notice  as  may  be 
found  in  a  newspaper  published  in  an  osbcure  village,  and  that 
paper  of  very  limited  circulation,  that  any  proceedings  were 
pending,  or  been  had  against  the  lands  until  they  were  sold. 

This  would  seem  to  give  force  to  another  objection  that  is 
raised  here,  that  there  was  no  affidavit  made  that  there  were 
unknown  heirs,  before  the  publication  was  made. 

We  can  consider  the  case  in  no  other  light  than  as  a  concocted 
fraud — fraudulent  in  its  inception  and  in  its  consummation,  and 
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we  would  be  remiss  in  our  duty  did  we  not  declare  all  the  pro- 
ceedings void.     The  decree  ordering  the  sale  is  set  aside. 

"Walker,  J.     I  concur  in  the  conclusion  arrived  at  in  this 
case. 

Decree  set  aside. 


Hiram  Tatman,  Appellant,  v.  Jacob  Strader,  Appellee. 

APPEAL   FROM   McDONOUGH. 

Horse  racing  is  gaming ;  and  comes  within  the  meaning  of  the  statute  designed 
to  prevent  offenses  of  that  character. 

This  was  an  action  of  assumpsit,  tried  at  March  term,  1859,  of 
the  McDonough  Circuit  Court.  The  suit  was  commenced  by  plain- 
tiff in  error  to  recover  from  defendant  $500,  won  by  him  from 
plaintiff  on  a  horse  race,  run  in  said  county  in  the  spring  of 
1858,  the  same  having  been  paid  over  to  defendant  by  a  stake- 
holder. 

The  declaration  contains  the  common  money  counts,  including 
a  count  for  money  had  and  received. 

Defendant  filed  three  pleas.  1st.  General  issue,  upon  which 
issue  was  joined.  2nd.  That  plaintiff  contributed  $100,  Webb 
$250,  Phelps  $100,  and  Zimmerman  $50 ;  making  in  all  $500, 
which  was  placed  in  the  hands  of  plaintiff,  to  be  by  him  wagered 
and  bet,  for  and  in  behalf  of  all  the  contributors,  with  defend- 
ant, against  a  like  sum  of  $500,  on  a  certain  horse  race  then 
about  to  be  run.  That  the  same  was  bet  with  defendant,  and 
the  plaintiff  and  defendant  each  placed  in  the  hands  of  a  stake- 
holder the  sum  of  $500,  as  a  wager  on  the  result  of  the  race. 
That  the  race  was  run,  and  decided  in  favor  of  defendant ;  that 
thereupon  the  stake-holder  paid  over  the  money  to  defendant  at 
the  request  of  plaintiff,  and  he  received  and  retains  the  same, 
as  he  lawfully  might  do,  etc. 

The  third  plea  omits  the  contribution  of  the  money  by  other 
persons,  and  avers  that  the  same  was  won  and  received  by  de- 
fendant, on  a  wager,  as  stated  in  the  second  plea.  Plaintiff 
demurred  to  both  of  defendant's  special  pleas,  and  assigned  as 
a  special  cause  of  demurrer,  that  the  second  plea  assumes  to 
answer  the  whole  declaration,  and  only  answers  a  part.  De- 
fendant joined  in  demurrer,  and  the  court,  Bailey,  Judge,  pre- 
siding, overruled  said  demurrer  as  to  both  of  said  pleas,  and 
rendered  final  judgment  against  plaintiff  for  costs. 
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Plaintiff  assigns  for  error  the  overruling  said  demurrer  to 
each  of  said  pleas,  and  rendering  judgment  against  him  for 
costs. 

C.  L.  Higbee,  for  Appellant. 

L.  H.  Waters,  for  Appellee. 

Caton,  C.  J.  The  only  question  in  this  case  is,  whether 
horse  racing  is  gaming  within  the  provision  of  our  statute. 
The  words  of  the  statute  are,  "  Won  at  any  gaming,  or  playing 
at  cards,  dice,  or  any  other  game  or  games."  In  our  language, 
the  word  game  has  a  very  broad  and  comprehensive  significa- 
tion. It  means  sport  of  any  kind,  and  means  physical  contests, 
whether  of  man  or  beast,  when  practiced  for  the  purpose  of 
deciding  wagers  or  rewards,  or  for  the  purpose  of  diversion,  as 
well  as  games  of  hazard  or  skill  by  means  of  instruments  or 
devices.  Such  were  the  Olympic  and  Nemean  games  among 
the  Greeks,  the  former  of  which  are  lately  being  revived,  and 
Apollinarian  and  Capitoline  games  among  the  Romans.  A 
cock  kept  for  fighting  is  called  a  game  cock.  A  game  man  or 
animal  of  any  kind,  is  one  possessed  of  spirit  and  courage,  and 
physical  strength  and  endurance,  qualifying  him  for  personal 
contests.  We  might  give  illustrations  almost  endless,  showing 
that  the  ordinary  and  popular  understanding  of  the  word  gam- 
ing includes  feats  of  physical  power  and  skill,  as  a  game  of 
quoits,  of  ball,  or  of  goal,  the  latter  of  which  is  played  without 
any  instrument,  but  depends  on  speed  and  skill  alone.  It  may 
be  that  in  some  places  games  with  cards  and  dice  and  the  like, 
which  are  said  to  be  followed  by  a  kind  of  traveling  professors, 
who  are  ranked  with  thieves  and  pickpockets,  have  so  engrossed 
the  public  attention,  that  the  more  manly  games,  where  physical 
prowess  and  skill  determine  the  contest,  that  the  latter  are 
quite  lost  sight  of  or  forgotten,  and  some  may  be  so  ignorant  as 
hardly  to  know  there  are  such  games ;  but  such  we  cannot  pre- 
sume was  the  case  with  the  legislature  which  passed  this  law, 
nor  can  it  alter  the  well-known  meaning  of  the  word  used. 

If  this  were  an  entirely  new  question,  we  could  not  hesitate 
as  to  how  we  should  decide  it,  but  it  is  not  so.  The  word  game 
has  a  legal  signification  as  well  known  as  any  other  word  used 
in  the  statute,  and  its  legal  meaning  corresponds  precisely  with 
its  historical  and  popular  meaning. 

Our  statute  is  a  substantial  copy  of  9  Anne,  chap.  14,  §  1,  and 
the  English  courts  have  uniformly  held,  and  in  numerous  cases, 
that  both  horse  races  and  foot  races  are  included  in  the  words 
"  game  or  games,"  but  the  effect  of  these  decisions  is  attempted 
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to  be  avoided  by  the  supposition  that  this  statute  was  enacted 
in  aid  of  the  16  Charles  II.,  chap.  7,  §  1.  That  statute  made  a 
variety  of  games  unlawful,  and,  among  others,  specially  enu- 
merated, horse  races  and  foot  races,  while  these  are  not  enu- 
merated in  9  Anne.  And  some  of  the  judges,  in  the  decisions 
referred  to,  have  adverted  to  both  statutes  and  said,  that  inas- 
much as  the  first  statute  passed  did  not  make  the  bets  void,  but 
only  the  games  unlawful,  they  inferred  that  the  last  statute, 
which  did  make  the  bets  void,  the  same  as  our  statute  does,  was 
in  aid  of  the  first,  and  therefore  construed  the  two  together ; 
but  a  careful  examination  of  those  decisions  will  show  that  this 
is  thrown  in  rather  as  a  make-weight  in  the  argument,  than  as 
the  basis  of  the  decisions,  and  those  cases  were  so  decided 
because  the  9  Anne  makes  all  bets  upon  games  void.  But  all 
this  argument  is  completely  overthrown  by  the  case  of  Clayton 
v.  Jennings,  2  W.  Blackstone,  706.  There  the  action  was  for 
a  wager  won  on  a  horse  race,  and  the  defense  was,  that  the 
promise  was  void  under  the  statute  of  Anne,  it  being  a  bet  upon 
a  game,  and  the  answer  in  argument  was  the  same  as  now 
urged,  that  horse  racing  had  been  held  to  be  included  in  the 
word  game,  because  horse  racing  had  been  rendered  unlawful 
by  the  statute  of  Charles  II.,  in  aid  of  which  the  statute  of  Anne 
had  been  passed,  but  that  now  the  statute  of  13  Geo.  II.,  chap. 
19,  §  2,  had  made  horse  racing  lawful  again,  and  authorised  the 
racing  of  horses  for  money ;  but  the  court  held,  that  betting  on 
a  horse  race  was  betting  on  a  game,  and  unlawful  and  void, 
although  the  game  itself  was  not  unlawful.  "  And  Ashton,  J., 
mentioned  the  case  of  Connor  v.  Quick,  in  the  King's  Bench, 
about  ten  years  ago,  when  the  court  took  a  distinction  between 
running  a  horse  for  (fifty  pounds)  £50,  which  was  lawful,  and 
betting  on  the  side  of  the  horse,  which  was  not  so."  It  can 
hardly  be  denied  then  that  the  English  courts  have  held,  and  do 
hold,  that  the  words  "  any  game  or  games,"  in  the  statute  of 
Anne,  do,  in  and  of  themselves,  by  their  own  force,  include 
horse  races  and  other  games  of  muscular  contest.  The  rule  is 
too  well  settled  to  require  references  for  its  support,  that  when 
one  State  or  country  adopts  the  statute  of  another  State  or 
country,  which  has  received  a  well-settled  and  well-known  judi- 
cial construction  in  that  country,  such  construction  is  presumed 
to  have  been  adopted  with  the  statute.  This  same  statute  of 
Anne  has  been  adopted  in  several  of  our  sister  States,  where  it 
has  received  the  same  construction  given  it  by  the  English 
courts.  In  Shropshire  v.  Glascock,  4  Missouri,  536,  the  court 
held  that  horse  racing  is  included  in  the  words  "  other  game  or 
games,"  after  cards  and  dice  had  been  enumerated,  not  only 
because  such  is  the  proper  meaning  of  those  words,  but  because 
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e  statute  of  Anne  had  been  so  construed  in  England.  The 
^ame  question  was  again  argued  before  the  same  court  in  Boyns- 
ton  v.  Curl,  4  Missouri,  599,  with  the  same  result. 

But  it  seems  like  a  waste  of  time  to  multiply  authorities  or 
to  extend  an  argument,  to  show  that  the  law  means  what  it  says. 
The  law  says,  "  any  game  or  games,"  thereby  expressly  includ- 
ing athletic  and  other  games  of  muscular  strife,  as  well  as  games 
of  hazard  and  skill,  played  with  instruments. 

The  decision  of  the  Circuit  Court  was  wrong,  and  its  judgment 
must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Thomas  Brawner,  Plaintiff  in  Error,  v.  Eobert  Lomax 


et  al,  Defendants  in  Error. 


ERROR  TO  HANCOCK. 


A  demurrer  to  a  special  plea  cannot  be  carried  back  to  the  declaration,  after  a 
direct  demurrer  to  it  has  been  overruled,  and  the  general  issue  pleaded. 

This  was  an  action  of  replevin  brought  for  sundry  goods  and 
chattels  by  the  defendants  against  the  plaintiff,  in  the  Circuit 
Court  of  Hancock  county.  At  May  term,  1857,  Sibley,  Judge, 
presiding,  the  cause  was  tried  before  a  jury,  and  a  verdict  and 
judgment  was  rendered  for  the  plaintiffs  below. 

The  affidavit  upon  which  the  writ  was  issued,  was  as  follows : 

"  Robert  Lomax  being  first  duly  sworn,  doth  depose  and  say 
that  Robert  and  Alfred  Lomax  are  now  entitled  to  the  possession 
of  the  following  goods  and  chattels  and  property,  to  wit :  All 
the  furnitures,  wares,  etc.,  lately  used  in  the  Fort  Edwards 
House,  in  Warsaw,  Illinois,  and  sold  by  one  James  B.  Smith  to 
Thomas  Brawner,  and  now  in  the  possession  of  the  said  Thomas 
Brawner,  consisting  of  bedsteads,  beds  and  bedding,  chairs,  car- 
pets, stoves,  plate,  and  all  other  furniture  and  ware  of  every 
nature  whatever  used  in  a  public  house  for  the  entertainment  of 
boarders  and  travelers,  of  the  value  of  two  thousand  dollars, 
and  that  said  Brawner  now  unjustly  detains  said  property  ;  that 
said  property  has  not  been  taken  for  any  tax,  assessment,  or  fine 
levied  by  virtue  of  any  law  of  this  State,  nor  seized  under  any 
execution  or  attachment  against  the  goods  and  chattels  of  said 
Robert  and  Alfred  Lomax,  liable  to  execution  or  attachment." 

Upon  this  affidavit,  a  writ  of  replevin  was  issued  by  the  clerk 
of  said  court,  under  which  the  sheriff  replevied  from  Brawner 
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and  delivered  to  the  Lomaxes,  after  taking  bond  of  them,  sundry 
specified  articles  of  personal  property. 

The  declaration  contained  two  counts  in  replevin. 

To  this  declaration  and  each  count,  Brawner  filed  four  pleas, 
as  follows  : 

That  he  did  not  wrongfully  detain  said  goods  and  chattels. 

That  said  goods  and  chattels  were  not  the  property  of  the 
Lomaxes. 

That  said  goods  and  chattels  were  the  property  of  himself, 
and  not  of  .the  Lomaxes. 

That  Brawner,  before  the  commencement  of  the  suit,  pur- 
chased said  goods  and  chattels  from  one  James  B.  Smith,  and 
paid  him  for  the  same  the  full  value  thereof. 

Issues  of  fact  were  joined  on  the  first,  second  and  third  pleas. 
To  the  fourth  plea,  the  plaintiffs  below  filed  a  general  demurrer, 
which  was  sustained  by  the  court. 

The  jury,  by  their  verdict,  found  the  issues  for  the  plaintiffs 
below,  and  that  said  furniture  was  their  property,  and  that  the 
defendant  detained  the  same  as  alleged  in  the  declaration.  Upon 
the  verdict  being  rendered,  Brawner,  the  defendant  below,  moved 
for  a  new  trial,  on  the  grounds  that  the  verdict  was  contrary  to 
the  evidence  and  the  law,  and  because  the  same  was  contrary  to 
the  weight  of  the  evidence  in  said  cause  ;  which  motion  the  court 
overruled,  and  Brawner  excepted. 

Brawner  assigns  for  error,  the  overruling  of  his  motion  to 
quash  the  writ  of  replevin,  and  the  sustaining  of  the  demurrer 
to  his  fourth  plea,  instead  of  the  respective  counts  of  the  de- 
claration. 

Wheat  &  Grover,  for  Plaintiff  in  Error. 

J.  Grimshaw,  for  Defendants  in  Error. 

Breese,  J.  On  reason  and  authority,  the  title  to  the  chattels 
in  controversy,  as  between  the  parties,  Smith  and  the  Lomaxes, 
passed  unconditionally  to  Smith  at  the  time  the  possession  was 
delivered  by  the  Lomaxes  to  him.  The  sale  was  complete,  and 
the  delivery  unconditional,  as  all  the  proof  shows.  This  being 
so,  Brawner  had  a  perfect  right  to  purchase  the  chattels  of  Smith 
and  take  possession  of  them.  Smith  v.  Dennis,  6  Pickering, 
262  ;  Jennings  v.  Goss  et  al.,12>  111.  R.  611  ;  Bmndage  v.  Camp, 
21  ib.  330.  " 

The  verdict  was  against  the  evidence,  and  a  new  trial  should 
have  been  awarded. 

Upon  the  other  point,  that  the  demurrer  to  the  defendant's 
fourth  special  plea,  should  have  been  carried  back  to  the  declara 
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tion,  on  the  presumption  the  narr.  was  defective,  we  have  to  say, 
the  record  would  present  a  strange  appearance,  if,  after  a  de- 
murrer to  the  declaration  has  been  overruled  and  the  general 
issue  pleaded,  a  demurrer  to  a  defective  plea  should  be  carried 
back  to  the  declaration.  The  general  issue  disposes  of  the  de- 
murrer, and  of  matters  to  be  reached  by  it,  in  every  subsequent 
stage  of  the  proceedings. 

It  is  only  by  allowing  a  party  to  plead  double,  that  this  ques- 
tion can  arise,  so  that  no  guide  can  be  afforded  for  adjudication 
on  the  point,  by  the  decision  of  the  English  or  American  courts, 
where  this  kind  of  pleading  is  not  allowed.  The  record  would 
not  look  well  with  a  general  demurrer  to  a  declaration  overruled, 
and  then  carried  back  over  the  general  issue,  when  filed  to  a 
defective  special  plea.  The  judgment  of  the  Circuit  Court  is 
reversed,  on  the  first  point,  and  the  cause  remanded. 

Judgment  reversed. 


James  Elam,  Appellant,  v.  Maltha.ce  Badger,  Appellee. 

APPEAL  FROM  CLARK. 

In  an  action  of  slander,  for  words  charging  the  plaintiff  with  fornication  or  adul- 
tery, no  reference  need  be  made  in  the  pleadings  to  the  statute  on  that  subject. 

Words,  which  in  their  common  acceptation,  amount  to  a  charge  of  fornication,  are 
slanderous,  and  are  actionable  without  colloquium  or  innuendo;  and  the  latter, 
if  used,  is,  at  most,  but  surplusage. 

Where  the  defense  in  such  a  case  rests  on  the  ground  of  privileged  communications, 
it  must  be  shown  that  the  words  were  spoken  at  such  a  time,  and  under  such  cir- 
cumstances as  would  negative  the  supposition  of  malice  in  using  them. 

This  court  will  not  disturb  a  verdict  by  which  substantial  justice  has  been  done,  on 
account  of  instructions  having  been  incorrectly  given  or  refused,  nor  because  the 
jury  have  disregarded  them. 

This  was  an  action  on  the  case,  commenced  by  Malthace 
Badger,  in  the  Clark  Circuit  Court,  against  James  Elam,  for  an 
alleged  defamation  of  the  character  of  plaintiff  by  slanderous 
words  spoken  by  defendant. 

The  declaration  contained  two  counts,  each  of  which  embraces 
divers  sets  of  words,  upon  which  the  plaintiff  seeks  to  maintain 
her  action  in  that  behalf. 

The  first  count,  after  setting  out  the  formal  inducement,  pro- 
ceeds with  the  colloquium,  that  "  on  the  day  and  year  aforesaid, 
at  the  county  and  State  aforesaid,  in  a  certain  discourse  which 
the  said  defendant  then  and  there  had  of  and  concerning  the  said 
plaintiff,  in  the  presence  and  hearing  of  divers  good  and  worthy 
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citizens  of  this  State,  and  then  and  there,  etc.,  falsely  and 
maliciously  spoke  and  published  of  and  concerning  the  said 
plaintiff,  and  of  and  concerning  the  said  charge  of  fornication, 
and  thereby  intended  to  charge  the  said  plaintiff  with  having 
been  guilty  of  said  crime  of  fornication,  and  then  and  there 
intended  that  said  citizens,  who  then  and  there  heard  said 
charge,  should  so  understand  said  defendant,  and  who  then  and 
there  did  understand  said  defendant,  the  false,  scandalous, 
malicious  and  defamatory  words  following,  that  is  to  say : 
"  Newton  ,Kiger  told  me  (meaning  defendant)  that  he  (Newton 
Kiger  meaning)  had  screwed  Miss  Badger,"  (meaning  plaintiff.) 
"  There  is  a  man  on  the  ground  here  that  heard  him  (meaning 
Newton  Kiger)  say  so."  "  The  man  saw  Kiger  screw  her 
(meaning  plaintiff)  once."  "  Newton  Kiger  told  me  (meaning- 
defendant)  that  he  (Newton  Kiger  meaning)  had  screwed  Mol- 
lie  Badger"  (meaning  plaintiff.)  "  Newton  Kiger  told  me 
(meaning  defendant)  that  he  (Newton  Kiger  meaning)  had 
screwed  Mollie  Badger  (meaning  plaintiff)  at  Elijah  Stevens'." 
"  Robert  Smith  told  me  (meaning  defendant)  that  he  (Robert 
Smith  meaning)  had  heard  of  a  number  of  men  who  had  done 
the  same  thing."  Meaning  thereby  then  and  there  to  charge 
that  the  said  plaintiff,  being  and  always  having  been  an  unmar- 
ried woman,  had  been  and  was  guilty  of  the  crime  of  forni- 
cation." 

The  second  count  charges  that  the  defendant,  "  further  con- 
triving, etc.,  falsely  and  maliciously  spoke  of  and  concerning  the 
said  plaintiff,  of  and  concerning  the  said  charge  of  fornication, 
and  thereby  then  and  there  intended  to  charge  the  said  plaintiff 
with  having  been  guilty  of  said  crime  of  fornication,  and  then 
and  there  intended  that  said  citizens  who  then  and  there  heard 
said  charge  should  so  understand  said  defendant,  and  who  then 
and  there  did  so  understand  said  defendant,  the  false,  scanda- 
lous, malicious  and  defamatory  words  following,  that  is  to  say : 
"  Newton  Kiger  told  me"  (meaning  defendant)  "  that  he" 
(Newton  Kiger  meaning)  "  had  had  criminal  intercourse  with 
Mollie  Badger,"  (meaning  plaintiff.)  "  Newton  Kiger  told 
me"  (meaning  defendant)  "  that  he"  (Newton  Kiger  meaning) 
"  had  had  criminal  intercourse  with  Miss  Badger"  (meaning 
plaintiff.)  "  Newton  Kiger  has  screwed  Mollie  Badger" 
(meaning  plaintiff.)  "  Newt.  Kiger  has  screwed  Mollie  Bad- 
ger" (meaning  plaintiff.)  "  Kiger  has  screwed  Mollie  Badger" 
(meaning  plaintiff.)  "  Henry  Elam  saw  Newton  Kiger  screw 
Mollie  Badger"  (meaning  plaintiff.)  "  Newton  Kiger  told 
Henry  Elam  that  he"  (meaning  Newton  Kiger)  "  had  screwed 
Mollie  Badger"  (meaning  plaintiff.)  "  Henry  Elam  saw  New- 
ton Kiger  screw  Miss  Badger"  (meaning  plaintiff.)     "  Newton 
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Kiger  acknowledged  to  Henry  Elam,  that  he"  (Newton  Kiger 
meaning)  "  had  screwed  Miss  Badger"  (meaning  plaintiff.) 
"  Newt.  Kiger  acknowledged  to  Henry  Elam  that  he"  (Newton 
Kiger  meaning)  "  had  screwed  Mollie  Badger"  (meaning 
plaintiff.)  "  Newton  Kiger  acknowledged  to  Henry  Elam, 
that  he"  (Newton  Kiger  meaning)  "had  screwed  Mollie 
Badger"  (meaning  plaintiff.)  "  Newt.  Kiger  acknowledged  to 
Henry  Elam,  that  he"  (Newton  Kiger  meaning)  "  had  screwed 
Miss  Badger  (meaning  plaintiff.)  "  Kiger  acknowledged  to 
Henry  Elam,  that  he"  (Kiger  meaning)  "  had  screwed  Mojlie 
Badger"  (meaning  plaintiff.)  "  Kiger  acknowledged  to  Henry 
Elam,  that  he"  (Kiger  meaning)  "  had  screwed  Miss  Badger" 
(meaning  plaintiff.)  "  Henry  Elam  saw  them"  (meaning  plain- 
tiff and  said  Kiger)  "  in  the  act."  Meaning  thereby  then  and  there 
to  charge  that  the  said  plaintiff,  being  and  always  having  been 
an  unmarried  woman,  had  been  and  was  gnilty  of  the  crime  of 
fornication."  Then  follows  the  common  conclusion  to  a  decla- 
ration in  action  for  slander,  laying  plaintiff's  damages  at  five 
thousand  dollars,  etc. 

The  defendant  pleaded  the  "  general  issue"  with  a  notice  of 
defense  purporting  to  be  special  matters.  In  this  issue  the 
plaintiff  joined,  and  at  September  term,  A.  D.  1859,  the  same 
was  tried  before  Harlan,  Judge,  by  a  jury,  who  found  the 
defendant  guilty,  and  assessed  the  plaintiff's  damages  at  one 
thousand  dollars  ;  whereupon  the  defendant  moved  the  court 
in  arrest  of  judgment  and  for  a  new  trial ;  which  motions  were 
denied,  and  a  judgment  was  rendered  on  the  verdict. 

Defendant  below  prayed  this  appeal. 

C.  H.  Constable,  for  Appellant. 
J.  Scholfield,  for  Appellee. 

Breese,  J.  Under  our  statute,  (Scates'  Comp.  1137,)  if  any 
person  shall  falsely  use,  utter  or  publish  words,  which  in  their 
common  acceptation  shall  amount  to  charging  any  person  with 
having  been  guilty  of  fornication  or  adultery,  such  words  so 
spoken  shall  be  deemed  actionable,  and  he,  she  or  they,  so 
falsely  publishing,  speaking  or  uttering  the  same,  is  deemed 
guilty  of  slander.  In  pleading,  no  reference  need  be  made  to 
the  statute.  It  is  a  public  law,  and  is  knitted  in  with  the 
charge. 

The  set  of  words  in  this  declaration,  which  were  proved,  do, 
in  their  common  acceptation,  amount  to  a  charge  of  fornication, 
and  are  therefore  slanderous  ;  and  those  who  heard  them  spoken, 
are  supposed  to  understand  them  according  to  their  plain  im- 


JANUARY  TERM,   1860.  501 

Elam  v.  Badger. 

port.      Hatch  v.  Porter  and  Wife,  2   Gilm.   726 ;    Edgar  v. 
Mc  Cutcheon,  9  Missouri,  769. 

The  motion  in  arrest  of  judgment  in  this  case  was  properly 
overruled,  the  words  being  actionable.  After  verdict  they 
must  be  taken  to  have  been  proved  as  laid,  and  with  the  intent 
imputed  in  the  declaration,  (Starkie  on  Slander,  44,)  and  courts 
and  juries  will  understand  them  in  the  same  way  that  other 
people  would. 

It  is  objected  that,  strictly  speaking,  there  is  no  such  crime 
as  fornication  under  our  statute  —  the  only  offense  provided  for 
and  punishable  being  that  of  living  together  in  an  open  state  of 
adultery  or  fornication,  or  adultery  and  fornication,  and  therefore 
the  declaration  was  bad,  there  being  no  inducement  or  other 
statement  that  the  words  related  to  such  an  offense  as  is  de- 
scribed in  the  statute,  and  the  innuendo  was  not  warranted. 
This  may  all  be,  but  as  we  hold  the  words  are  actionable  of  them- 
selves, without  colloquium  or  innuendo,  the  innuendo  was  un- 
necessary, as  it  is  a  statement  of  a  mere  legal  conclusion,  it  is 
improper  in  such  cases.  But  it  is  not  a  fatal  defect  —  at  most  it 
is  but  surplusage,  and  may  be  stricken  out  without  injury  to  the 
pleadings  —  they  would  be  good  without  the  innuendo. 

The  great  struggle  on  the  trial  of  this  cause,  was  to  make 
out  the  defense  on  the  ground  that  the  statements  on  which  the 
slander  was  based,  were  privileged  communications. 

The  doctrine  is  well  settled,  that  for  such  communications, 
made  with  honest  motives,  and  for  justifiable  ends,  the  party 
making  them  is  not  responsible,  the  case  being  disrobed  of  one 
important  element  to  constitute  it  slander,  that  is,  malice,  either 
in  law  or  in  fact.  The  law  makes  the  issue  to  depend  in  these 
cases  upon  the  existence  or  absence  of  this  element.  Thus  the 
most  ample  shield  of  protection  is  extended  to  all  who  act  fairly 
and  prudently,  in  order  that  men  may  not  be  deterred  by  the 
fear  of  a  civil  action  or  a  public  prosecution,  from  making  com- 
munications which  are  either  important  to  themselves  or  bene- 
ficial to  others.  The  most  common  cases  of  this  kind,  are  those 
which  have  arisen  from  actions  brought  by  servants  against  their 
masters.  Lord  Ellenborough,  C.  J.,  in  Hodgson  v.  Scarlett, 
1  Barnwell  and  Alderson,  240,  4  Eng.  C.  L.  R.  114,  said  :  "  In 
the  case  of  master  and  servant,  the  convenience  of  mankind 
requires  that  what  is  said  in  fair  communication  between  man 
and  man  upon  the  subject  of  character,  should  be  privileged,  if 
made  bona  fide,  and  without  malice.  If,  however,  the  party 
giving  the  character,  knows  what  he  says  to  be  untrue,  that 
may  deprive  him  of  the  protection  which  the  law  throws  around, 
such  communications. 

Many  cases  might  be  referred  to,  illustrating  the  general 
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priuciple  that  a  publication  warranted  by  an  occasion  apparently 
beneficial  and  honest,  is  not  actionable  in  the  absence  of  express 
malice.  But  in  all  these  cases  where  the  occasion  is  sufficient 
to  raise  the  question  of  actual  malice,  the  doctrine  must  be 
understood  with  this  limitation  —  that  the  times  and  mode  of 
the  speaking  the  words  are  suited  to  the  occasion.  No  speak- 
ing of  slanderous  words  can  be  justified,  which  is  not  warranted 
by  the  occasion  and  circumstances.  Testing  this  case  by  these 
principles,  it  will  be  seen,  the  facts  fall  far  short  of  showing 
that  the  words  charged  were  spoken  at  a  time  and  under  cir- 
cumstances to  warrant  their  being  spoken.  Harrison  B.  Hall, 
as  treasurer  of  the  school  district,  had  no  authority  to  employ 
a  teacher  in  it,  nor  a  voice  or  vote  even,  in  the  selection  of  a 
teacher,  and  Kuykendall,  Lee  and  Murphy,  to  whom  the  defend- 
ant repeated  the  charge,  had  no  official  position  in  the  school 
district.  The  jury,  then,  had  a  right  to  believe  the  statement 
was  made  of  malice,  and  not  for  justifiable  ends.  Admitting 
that  the  defendant  might  have  made  these  statements  to  the 
school  directors,  who  alone  can  employ  teachers,  with  a  view  to 
a  proper  selection  of  a  teacher  of  his  own  children,  he  had  no 
authority  to  make  them  to  those  not  connected  in  any  way  with 
that  matter,  and  he  cannot  claim  any  privilege  from  the  fact 
that  he  was  a  resident  of  the  district  and  a  patron  of  its  schools. 
This  point  of  the  case  was  distinctly  presented  to  the  jury,  in 
the  instructions  of  both  parties.  It  was  left  for  them  to  say, 
with  what  intent  the  defendant  spoke  the  words,  and  they  have 
found,  it  was  with  a  malicious  intent.  The  case  was  presented 
to  the  jury  in  every  variety  of  aspect  by  the  instructions,  none 
of  which,  given  for  the  plaintiff,  were  objectionable.  Two  of 
those  refused,  asked  by  the  defendant,  might  perhaps,  without 
impropriety,  have  been  given  ;  but  as  the  principles  involved 
in  them  had  been  fully  stated  in  other  instructions  which  were 
given  for  the  defendant,  we  cannot  think  the  giving  of  them  in 
the  precise  terms  asked,  would  have  altered  the  finding.  We 
have  repeatedly  said,  that  although  the  court  may  have  refused 
proper  instructions,  or  given  improper  ones,  or  when  the  jury 
have  found  against  the  instructions,  yet,  if  the  record  shows  that 
substantial  justice  has  been  done,  a  verdict  ought  not  to  be  dis- 
turbed. Leigh  v.  Hodges,  3  Scam.  17  ;  Smith  v.  Schiiltz,  1  ib. 
491 ;  Gillet  v.  Sweat,  1  Gilm.  475 ;  Newkirk  v.  Cone,  18  111. 
R.  454 ;  Young  v.  Silkwood,  11  ib.  36 ;  Greenup  v.  Stoker,  3 
Gilm.  202.  The  merits  of  this  case  are  most  clearly  with  the 
plaintiff"  below.  A  young  woman,  whose  only  employment  is 
teaching  a  school  of  both  sexes,  is  charged,  by  one  occupying  a 
high  position  in  the  district  in  which  she  sought  employment, 
with  an  offense,  which  of  all  others  is  the  most  sure  to  degrade 
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her,  and  to  deprive  her  of  employment.  That  was  the  effect 
in  this  instance.  The  plaintiff  was  obliged  to  quit  her  school, 
and  retire  from  the  neighborhood,  the  victim  of  the  licentious 
tongue  of  one  who  should  have  been  among  the  last  to  coun- 
tenance and  give  currency  to  such  a  charge. 

We  see  no  error  in  the  proceedings  sufficient  to  disturb  the 
judgment,  and  we  accordingly  affirm  it. 

Judgment  affirmed. 


Ebenezer  Noyes,  Plaintiff  in  Error,  v.  James  M.  True 
et  al,  Defendants  in  Error. 

The  Same  v.  The  Same, 
error  to  coles. 

The  court  will  not  grant  relief  in  equity  except  upon  a  strong  case  against  a  forced 
sale  of  land,  where  rights  have  been  acquired  under  the  sale,  and  where  com- 
plainant has  rested  an  unreasonable  time  without  an  effort  to  obtain  relief,  or  to 
correct  the  fault. 

That  property  has  not  sold  for  the  value  that  the  neighbors  of  the  owner  might 
fix  upon  it,  is  not  a  sufficient  reason  for  setting  aside  a  sale. 

This  is 'a  bill  exhibited  by  Noyes  on  the  chancery  side  of  the 
Coles  Circuit  Court,  praying  a  decree  rescinding  a  sale  of  lands 
made  under  execution,  by  John  R.  Jeffries,  sheriff  of  Coles 
county,  for  the  reason  that  said  sale  was  irregularly  and  illegally 
made,  to  the  prejudice  of  complainant,  as  shown  by  return  of 
officer,  etc. 

The  defendants  answered,  denying  the  allegations  of  the  bill. 

The  decree  of  the  court  dissolved  the  injunction,  and  dismissed 
complainant's  bill. 

The  assignment  of  errors  complains  of  the  refusal  of  the  relief 
prayed,  and  the  dismissal  of  complainant's  bill  at  his  costs. 

B.  S.  Edwards,  and  C.  H.  Constable,  for  Plaintiff  in  Error. 

0.  B.  Ficklin,  for  Defendants  in  Error. 

Walker,  J.  Had  this  application  been  made  at  an  earlier 
period,  it  might  have  been  entitled  to  more  consideration.  But 
the  appellant  failed  for  the  entire  year  to  apply  to  the  Circuit  Court 
by  motion  to  set  aside  the  sale.  Equitable  relief  may  be  afforded 
in  that  mode,  by  timely  application  to  the  court  from  which  the 
execution  issued,  when  rights  of  third  persons  have  not  inter- 
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vened.  And  there  is  nothing  appearing  in  the  evidence  in  this 
case,  from  which  it  appears  that  he  might  not  have  made  his 
application,  at  either  of  the  terms  of  the  Circuit  Court  which 
intervened  after  the  sale  was  made,  and  before  the  redemption 
expired.  Where  the  party  has  manifested  such  apathy  and  indif- 
ference to  his  rights,  as  to  delay  all  proceedings  for  that  period, 
it  has  more  the  appearance  of  a  desire  to  procure  delay,  than  to 
relieve  himself  from  injustice  and  oppression.  Whilst  it  may 
not  be  grounds  for  denying  equitable  relief,  where  the  party  has 
omitted  to  apply  by  motion  to  have  irregularities  of  this  charac- 
ter corrected,  until  the  time  for  redemption  has  expired,  still  it 
will  require  a  much  stronger  case  to  authorize  the  court  to  grant 
the  relief,  than  when  the  application  is  made  at  the  earliest  period 
in  his  power.  Where  the  application  comes  so  late,  it  should  be 
satisfactorily  shown  that  the  party  was  prevented  from  making 
his  application  at  an  earlier  period,  before  a  court  will  grant 
the  relief.  But  in  this  case  no  excuse  is  proven  to  have  existed. 
And  we  cannot  perceive,  from  the  evidence,  that  there  has  been 
any  fraud  committed  on  the  rights  of  the  appellant.  That  the 
lands  may  have  been  sold  for  less  than  their  value,  may  be  true, 
but  such  property  seldom,  if  ever,  does  sell  for  all  that  it  is  sup- 
posed to  be  worth,  under  an  execution.  But  it  never  has  been 
held,  that  the  creditor  must  be  delayed  in  the  collection  of  his 
money  until  the  property  of  his  debtor  will  sell  for  the  price  his 
neighbors  may  fix  upon  it,  or  until  it  can  be  sold  for  as  much  as 
might  be  obtained  for  it  at  private  sale  under  favorable  circum- 
stances. To  hold  such  a  doctrine,  would  well  nigh  suspend  all 
collections  of  money  under  execution  sales. 
The  decree  of  the  court  below  is  affirmed. 

Decree  affirmed. 

E.  Noyes 
vs. 
J.  M.  Teue  et  al. 

Walker,  J.  The  record  in  this  case  presents  the  same  ques- 
tions which  were  discussed  and  determined,  at  the  present  term, 
in  a  case  between  the  same  parties.  We  therefore  deem  it 
unnecessary  again  to  discuss  them  here. 

The  decree  of  the  court  below  must  be  affirmed. 

Decree  affirmed. 
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Charles  Kinsey,  Plaintiff  in  Error,  v.  Isaac  Nisley  et  al, 

Defendants  in  Error. 

ERROR  TO  EFFINGHAM. 

The  interest  laws  of  1845  and  1849  are  in  pari  materia,  and  should  be  so  construed 
as  that  both  may  stand  ;  the  latter  allows  six  instead  of  ten  per  cent,  interest 
for  money  loaned,  leaving  the  penalty  provided  in  the  fourth  section  of  the  for- 
'  mer  law  in  force,  where  more  than  ten  per  cent,  is  reserved  for  money  loaned. 

Where  it  is  sJiown,  under  the  act  of  1849,  that  ten  per  cent,  has  been  reserved 
on  a  contract,  other  than  for  loaned  money,  there  is  only  a  forfeiture  of  the 
overcharged  interest. 

This  was  an  action  of  assumpsit,  commenced  by  the  plaintiff 
in  error  against  the  defendants  in  error,  in  the  county  of  Effing- 
ham, at  the  October  term,  A.  D.  1855.  The  suit  was  com- 
menced in  the  Circuit  Court  of  said  county,  on  a  promissory 
note,  signed  by  the  defendants  and  payable  to  the  plaintiff,  for 
the  sum  of  $200.  The  defendants  appeared  and  filed  their 
several  pleas  to  said  suit.  The  first  plea  was  non  assumpsit; 
the  second  was  a  special  plea  of  usury  ;  the  third  was  usury  in 
payment;  and  the  fourth  was  the  sale  of  land  and  usury  thereon. 

Issue  was  taken  on  the  first  and  second  pleas.  It  seems  that 
several  demurrers  were  filed.  The  court  sustained  a  demurrer  to 
the  third  plea,  and  overruled  it  as  to  the  second  plea ;  the 
demurrer  was  withdrawn  as  to  the  second  plea,  and  a  replication 
was  filed  "thereto.  The  cause  was  then,  by  consent  of  parties, 
submitted  to  the  court,  Emerson,  Judge,  without  the  interven- 
tion of  a  jury.  After  hearing  the  evidence,  the  issue  was  found 
for  the  plaintiff  on  the  first  plea  of  non  assumpsit,  and  the  issue 
on  the  second  plea  for  the  defendant ;  thereupon  the  court 
ordered  and  adjudged  that  the  whole  of  the  plaintiff's  claim  be 
forfeited  for  usury  ;  two-thirds  to  go  to  the  county  of  Effingham, 
and  one-third  to  go  to  the  defendants. 

Lincoln  &  Herndon,  for  Plaintiff  in  Error. 

W.  B.  Cooper,  for  Defendants  in  Error. 

Breese,  J.  The  question  presented  in  this  case  is,  does  the 
act  "  to  amend  the  interest  laws  of  this  State,"  approved  Jan. 
30,  1849,  repeal  the  fourth  section  of  the  act  of  1845,  ch.  54, 
title  Interest,  R.  S.  295  ?  By  some  oversight,  this  section  of 
the  act  of  1845,  and  the  act  of  1849,  are  both  omitted  from  the 
compilation  of  the  statutes,  by  Scates,  Treat  and  Biackwell,  cited 
as  "  Scates'  Compilation." 

By  the  first  section  of  the  act  of  1845,  the  rate  of  interest 
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was  limited  to  six  per  cent,  for  the  loan  or  forbearance  of 
money — no  greater  amount  could  be  taken  or  reserved.  If  a 
greater  amount  was  reserved,  then  the  fourth  section  made  this 
provision :  .  • 

"  Wherever,  in  any  action  brought  on  any  contract  or  assur- 
ance for  the  payment  of  money  or  any  other  thing,  it  shall 
appear  to  the  court  before  which  such  action  shall  be  tried,  by 
the  pleadings  on  the  case,  and  on  application  of  the  defendant, 
that  a  greater  rate  of  interest  shall  have  been,  directly  or  indi- 
rectly, reserved,  discounted,  or  taken,  than  is  allowed  by  this 
chapter,  the  defendant  shall  recover  his  full  costs,  and  the  plain- 
tiff shall  forfeit  three-fold  the  amount  of  the  whole  interest 
reserved,  discounted,  or  taken,  and  shall  have  judgment  and 
execution  for  the  balance  only,  which  may  remain  due  upon 
said  contract  or  assurance  after  deducting  three-fold  the  amount 
of  said  interest,  one-third  part  of  which  shall  be  paid  to  the 
defendant,  and  the  remaining  two-thirds  shall  be  paid  into  the 
county  treasury  of  the  county  in  which  such  suit  shall  have  been 
instituted." 

This  was  the  law  up  to  January  30,  1849,  when  the  act  to 
amend  the  interest  laws  was  passed.  (Laws  of  1849,  page  98.) 
The  object  of  that  act  is  very  apparent.  It  contains  but  two 
sections,  the  first  declaring  that  money  may  be  loaned  at  such 
rate  of  interest,  not  exceeding  ten  per  cent,  per  annum  on  each 
hundred  dollars,  as  the  parties  may  agree  upon  ;  anything  in 
the  laws  of  this  State  to  the  contrary  notwithstanding. 

The  second  section  provides,  that  on  the  trial  of  any  action 
brought  upon  a  promissory  note,  or  writing  obligatory,  in  any 
of  the  courts  of  this  State,  wherein  is  reserved  a  higher  rate  of 
interest  than  six  per  cent,  per  annum,  it  shall  be  lawful  for  the 
defendant  to  set  up  and  plead  as  a  defense  in  any  such  suit,  that 
the  consideration  of  said  note  or  writing  obligatory  was  not 
"  money  loaned,"  and  if  upon  the  trial  of  that  issue  it  shall 
be  found  that  the  said  note  or  writing  obligatory  on  which  the 
suit  was  brought,  was  not  given  for  money  loaned,  then  the 
court  was  required  to  render  judgment  for  the  principal  sum 
only,  and  six  per  cent,  interest  thereon. 

This  was  the  law  at  the  time  the  note  in  this  suit  was  given, 
and  it  was  given  for  "  money  loaned,"  and  a  greater  rate  of 
interest  than  ten  per  cent,  was  taken  and  reserved. 

Keeping  in  view  the  general  rules  for  construing  statutes,  we 
have  no  difficulty  in  deciding,  that  the  act  of  1849  did  not 
repeal,  or  design  to  repeal,  the  fourth  section  of  the  act  of 
1845. 

The  object  of  the  act  of  1849,  was  to  allow  a  greater  rate  of 
interest  to  be  reserved  in  a  note  given  for  "  money  loaned,"  and 
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nothing  more.  It  interferes  no  further  with  the  act  of  1845 
than  this.  It  amends  the  first  section  of  that  act  by  allowing 
ten  per  cent,  instead  of  sis,  on  the  loan  or  forbearance  of  money, 
leaving  the  penalty  provided  in  the  fourth  section  to  operate  in 
all  cases  where  a  greater  rate  of  interest  is  reserved  than  ten 
per  cent,  for  money  loaned.  Where  it  is  shown,  under  the  act 
of  1849,  that  ten  per  cent,  has  been  reserved  on  a  contract  not 
for  "  money  loaned,"  there  is  only  a  forfeiture  of  the  over- 
charged interest.  Where  it  is  shown  that  a  greater  rate  than 
ten  per  cent,  has  been  reserved  "for  money  loaned,"  then  the 
penalty  provided  by  the  fourth  section  can  be  invoked.  The 
act  of  1849,  nowhere  in  terms,  nor  by  implication,  repeals  this 
section.  The  legislature  had  it  not  in  view  to  do  so,  as  is 
apparent  from  the  provisions  of  the  act  of  1849.  The  law  of 
1845,  limiting  the  rate  of  interest  to  six  per  cent.,  was  found  to 
be  unjust — the  remedy  applied  was,  increasing  the  rate  to  ten 
per  cent,  for  the  loan  of  money,  leaving  the  other  provisions  of 
the  act  as  they  found  them.  This,  and  this  only,  was  the  inten- 
tion of  the  legislature,  as  we  gather  it  from  the  particular  pro- 
visions of  the  act,  and  the  general  context.  The  acts  of  1845 
and  1849  are  in  pari  materia,  and  must  be  construed  so  that 
both  may  stand,  if  that  be  possible.  This  is  a  familiar  principle 
in  construing  statutes. 

The  fourth  section  of  the  act  of  1845  being  in  full  force,  so 
far  as  the  note  sued  on  in  this  case  is  affected  by  it,  the  judgment 
of  forfeiture  pronounced  by  the  Circuit  Court  was  correct,  and 
we  affirm  the  judgment. 

Judgment  affirmed. 


Samuel  Bride,  Appellant,  v.  Wilson  Watt  et  al, 

Appellees. 

APPEAL  FROM  HANCOCK. 

The  case  of  Dunlap  v.  Dougherty,  20  111.  R.  397,  reviewed  and  approved. 

Under  the  ninth  section  of  the  conveyance  act,  the  instrument  relied  on  as  color  of 

title  must  purport,  on  its  face,  to  convey  title  to  the  grantee. 
An  agreement  for  title,  or  a  certificate  of  purchase  at  a  tax  sale,  is  not  sufficient. 
The  payment  of  taxes  and  the  color  of  title,  must  concur  for  the  period  of  seven 

full  consecutive  years. 
A  subsequently  acquired  deed  cannot  relate  back  to  and  render  availing,  previously 

paid  taxes  by  the  holder  of  an  agreement  for  title,  or  a  certificate  of  purchase  at 

a  tax  sale. 

This  was  an  action  of  ejectment,  brought  by  the  appellees 
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against  the  appellant,  to  recover  the  possession  of  the  east  half 
of  south-east  20,  4  north,  8  west,  in  Hancock  county. 

By  agreement,  a  jury  was  dispensed  with,  and  the  case  sub- 
mitted to  the  court,  Sibley,  Judge,  presiding,  for  trial. 

On  the  trial,  the  plaintiff  below  gave  in  evidence,  a  patent 
from  the  United  States  to  Solomon  Madara,  dated  February  14, 
1818,  for  the  south  half  20,  4  north,  8  west,  in  the  Military 
Tract,  Illinois,  and  a  deed  from  Solomon  Madara  to  Alexander 
Watt,  for  the  same  land,  dated  May  6,  1818. 

Plaintiffs  then  proved,  that  Alexander  Watt  died  on  20th 
July,  1830,  and  that  the  plaintiffs  (except  Thomas  Zebley)  were 
his  children,  and  only  children  and  heirs-at-law,  and  that  the 
plaintiffs,  Thomas  Zebley,  and  Sarah  Ann,  his  wife,  were  married 
July  2nd,  1835. 

The  plaintiffs  also  proved,  that  in  the  summer  of  1855,  the 
defendant,  Bride,  took  possession  of  the  land  in  controversy, 
east  half  of  south-east  20,  4  north,  8  west,  and  hauled  some 
rails,  and  broke  an  acre  or  two  thereof,  and  that  in  the  fall  or 
winter  following,  he  had  a  house  put  up  thereon,  and  had  occu- 
pied said  land  ever  since ;  and  that  until  he  took  possession, 
said  land  was  vacant,  unimproved,  and  unoccupied. 

Plaintiffs  also  proved,  that  in  the  spring  of  1854,  Robert 
Watt  moved  on  to  the  south-west  20,  4  north,  8  west,  and  had 
occupied  the  same  ever  since  ;  and  the  plaintiffs  rested  their 
case. 

The  defendant  below,  for  the  purpose  of  showing  color  of 
title  to  the  land  in  controversy,  then  produced,  and  read  in  evi- 
dence, a  judgment  rendered  by  the  Circuit  Court  of  Hancock 
county,  Illinois,  at  the  May  term,  1841,  against  the  south  half 
20,  4  north,  8  west,  in  said  county,  for  the  tax  of  1840. 

Defendant  also  produced,  and  read  in  evidence,  a  certificate 
of  purchase,  issued  by  Samuel  Marshall,  clerk  of  the  County 
Commissioners'  Court  of  said  county,  to  Samuel  Chandler,  in  the 
words  and  figures  following,  to  wit : 

"  State  of  Illinois,  Hancock  County,  Office  of  County     ~) 

Commissioners'  Court,  > 

Carthage,  May  25,  1841.  ) 

This  is  to  certify,  that  Samuel  Chandler  did,  on  the  25th  day  of  May,  1841, 
purchase  at  puhlic  sale,  the  tract,  and  part  of  tract  of  land  described  below,  lying 
in  said  county  of  Hancock,  and  State  aforesaid,  for  the  taxes  and  costs  due  the 
said  State  and  county,  for  the  year  1840,  viz. :  Acres  80,  e  s,  s  ^  20,  4  n,  8  w— 
$4.95.  Sam'l  Marshall,  Cl'k  C.  C.  C,  H.  C." 

Defendant  also  gave  in  evidence,  a  receipt,  indorsed  upon 
said  certificate,  in  the  words  and  figures  following,  to  wit : 

"Keceived  of  Samuel  Chandler,  four  95-100  dollars,  for  the  taxes  on  the  within 
named  land.  Wm.  Abernethy,  Sh'rT." 
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Defendant  also  gave  in  evidence,  assignments  and  indorse- 
ment, upon  the  back  of  said  certificate  of  purchase,  in  the  words 
and  figures  following,  to  wit : 

"  Warsaw,  January  1,  1842. 
"I  hereby   assign   and  transfer  all  my  right,   interest  and   claim  to    within 
described  tract  of  land,  for  value  received,  to  William  W.  Reed. 

Sam'l  Chandler." 

"  Green  Plains,  December  22, 1842. 
"  I  hereby  assign  and  transfer  all  my  right,  interest  and  claim  to  the  within 
described  tract  of  land,  for  value  received,  to  Mr.  Cyril  Call. 

Wm.  W.  Reed." 

"  For  value  received,  I  assign  all  my  right,  title  and  interest  to  the  within  de- 
scribed tract  of  land,  as  specified  in  certificate  of  purchase,  to  John  E.  Johnston. 
"  Nauvoo,  May  4,  1846.  Cyrill  Call." 

"  Deed  made  to  John  E.  Johnston,  January  9,  1850. 

"John  Carlin,  Sh'ff." 

Defendant  then  gave  in  evidence,  a  deed  from  John  Carlin, 
sheriff  and  collector  of  Hancock  county,  Illinois,  to  John  E. 
Johnston,  for  the  land  in  controversy,  dated  January  9,  1850, 
and  made  in  pursuance  of  the  sale,  certificate  and  assignments 
aforesaid. 

The  defendant  then  gave  in  evidence,  a  deed  for  said  land, 
from  John  E.  Johnston  to  him,  said  defendant,  Samuel  Bride, 
dated  February  7,  1851. 

The  defendant  also  proved  that  the  said  John  E.  Johnston 
paid  all  taxes  assessed  upon  said  land,  for  the  years  1845, 1846, 
1847,  1848,  and  1849,  and  that  defendant,  Samuel  Bride,  paid 
the  taxes  assessed  on  said  land,  for  the  years  1850,  1851,  1852, 
1853,  1854,  1855,  and  1856 ;  and  that  the  taxes  for  1850  were 
paid  April  16,  1851 ;  and  that  the  taxes  for  1854  were  paid 
March  24,  1855. 

The  plaintiff  then  gave  in  evidence,  a  tax  receipt  to  Robert 
Watt,  for  the  taxes  on  said  land,  dated  January  12,  1855. 

This  was  all  the  evidence  in  the  case  ;  and  thereupon  the  court 
decided  that  the  evidence  given  by  defendant,  Bride,  did  not 
constitute  color  of  title  to  said  land — that  his  possession  thereof 
was  not  protected  by  the  statute  of  limitations — found  said 
defendant  guilty,  and  rendered  judgment  against  him  in  favor 
of  the  plaintiffs  below ;  and  the  said  defendant  excepted. 

The  appellant,  who  was  defendant  below,  now  assigns  for 
error  :  the  above-mentioned  decisions  of  the  court,  and  the  find- 
ing and  judgment  thereon. 

Browning  &  Bushnell,  for  Appellant. 

Williams,  Grimshaw  &  Williams,  for  Appellees. 
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Walker,  J.  We  are  asked  to  reverse  the  judgment  in  this 
case,  because,  as  it  is  insisted,  the  appellant  produced  color  of 
title,  and  proved  payment  of  taxes  thereunder,  for  seven  suc- 
cessive years,  in  compliance  with  the  ninth  section  of  the  con- 
veyance act.  On  the  other  hand,  it  is  urged  that  a  certificate 
of  purchase  of  land  at  a  tax  sale,  is  not  color  of  title  contem- 
plated by  that  section.  No  question,  of  the  sufficiency  of  the 
title  adduced  by  appellee,  to  warrant  a  recovery,  was  made,  if 
it  was  not  barred  by  this  section  of  the  act.  The  certificate  of 
purchase,  relied  upon  as  color  of  title,  was  issued  to  Chandler 
in  May,  1841,  and  was  assigned  by  him  and  others,  in  regular 
succession,  until  it  came  to  Johnston,  in  May,  1846,  upon  which 
he  afterwards  obtained  a  deed,  in  January,  1850.  From  the 
time  he  became  the  assignee,  in  1846,  until  he  conveyed  the 
premises  to  appellant,  in  January,  1850,  he  paid  all  of  the  taxes 
legally  assessed  upon  the  lands.  After  his  conveyance  to 
appellant,  he  paid  all  the  taxes  legally  assessed  until  1854,  one 
of  the  appellees  having  paid  them  for  that  year,  some  months 
previous  to  appellant's  paying  the  same  sum  of  money  to  the 
collector.  This  completed  the  payment  of  all  of  the  taxes 
legally  assessed  upon  this  land  for  the  full  period  of  seven  suc- 
cessive years,  by  Johnston  and  appellant,  the  first  payment 
having  been  made  in  1846,  for  the  taxes  of  1845,  and  the  last 
in  1854,  for  the  taxes  of  1853.  This  then  presents  the  ques- 
tion, whether  the  certificate  of  purchase  at  the  tax  sale,  and 
held  by  Johnston  as  assignee,  constitutes  color  of  title  within 
the  meaning  of  the  ninth  section  of  the  conveyance  act.  This 
question  was  presented  and  determined,  in  the  case  of  Dunlap 
v.  Dougherty,  20  111.  E.  397,  but  we  are  now  asked  to  review 
the  decision  there  announced.  The  importance  of  the  question 
as  a  rule  of  property,  as  well  as  the  large  amount  depending 
upon  its  settlement,  has  induced  us  to  carefully  consider  and 
fully  review  the  grounds  of  that  determination. 

One  of  the  difficulties  in  giving  a  construction  to  this  act,  is 
in  ascertaining  the  sense  in  which  the  legislature  has  employed 
the  term  color  of  title,  as  the  basis  upon  which  the  statute  can 
operate  to  produce  a  bar  to  a  recovery.  We  are,  however, 
aided  to  a  limited  extent,  in  ascertaining  that  intention,  from 
the  latter  portion  of  the  enacting  clause  of  the  section  itself, 
which,  by  its  terms,  confines  it  to  paper  title.  That  clause 
excludes  all  verbal  agreements  and  equitable  titles,  not  sup- 
ported by  paper  or  written  title.  This  then  excludes  the  pre- 
sumption that  the  legislature  in  employing  this  language,  intend- 
ed it  to  embrace  color  of  title,  in  the  broad  sense  which  is 
necessary  to  define  the  extent  and  nature  of  a  possession,  relied 
upon  to  bar  a  recovery  under  the  twenty  years  limitation  laws. 
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Courts  have  held  almost  every  description  of  claim  in  such 
cases  sufficient  for  that  purpose.  But  in  those  cases,  the  statute 
does  not  require  that  the  entry  should  be  made  under  color  of 
title,  but  a  mere  claim  of  right  on  the  part  of  the  occupant 
suffices  to  the  extent  of  his  actual  occupancy.  Had  the  act 
declared,  that  the  holder  of  color  of  title,  paying  taxes  as 
required  by  this  law,  should  be  adjudged  to  be  the  holder  of  the 
legal  title  to  the  extent  and  according  to  the  purport  of  his 
color  of  title,  agreement  for  a  title,  or  claim  of  title,  then  the 
act  might  Joe  construed  to  embrace  every  kind  of  title  or  claim, 
which  has  been  held  to  be  color  under  the  twenty  years  limitation 
laws  ;  but  that  construction  is  excluded  by  the  terms  of  the  act 
itself. 

What  is  the  purport  of  the  certificate  of  purchase  of  land  at 
a  tax  sale,  or  of  a  title  based  on  an  agreement  for  the  purchase 
of  land  ?  They  do  not  purport  to  pass  any  title,  either  in  fee, 
remainder,  reversion,  a  term  of  years,  or  any  other  estate. 
They  only  purport  to  give  the  holder  a  right  to  have  the  title 
agreed  to  be  sold,  at  the  expiration  of  the  time  agreed  upon, 
and  upon  the  performance  of  the  conditions  and  covenants  they 
may  contain.  To  confine  such  a  title  according  to  its  purport, 
would  only  be  to  make  the  instrument  valid,  by  curing  defects 
which  it  might  contain.  This  could  not  have  been  the  intention 
of  the  legislature  in  adopting  this  enactment.  It  will  then 
become  necessary  to  ascertain  what  is  the  meaning  of  the  term 
color.  Stephens,  in  his  treatise  on  Pleadings,  241,  2nd  Lond. 
ed.,  defines  it  to  mean,  an  apparent,  or  prima  facie  right,  and 
refers  to  Hatton  v.  Morse,  3  Salk.  273,  which  fully  supports  the 
definition.  Chitty  PL,  vol.  1,  557,  and  3  Black.  Com.  309,  are 
to  the  same  effect.  And  this  is  the  definition  given  by  all  law 
lexicographers.  The  legislature  having  excluded  the  broadest 
and  most  comprehensive  sense  of  the  term,  must  have  intended 
to  use  it  in  the  sense  in  which  it  is  defined  by  these  authorities, 
when  they  confine  it  to  paper  or  written  color  of  title.  If  so, 
the  instrument  relied  upon  as  color  must  purport  on  its  face  to 
convey  title.  The  deed  or  other  instrument  relied  upon,  must 
apparently  transfer  title  to  the  holder.  Not  that  the  title  should 
purport,  when  traced  back  to  its  source,  to  be  an  apparently  legal 
and  valid  title,  but  the  instrument  under  which  the  occupant 
holds,  and  upon  which  he  relies,  must  itself  profess  to  convey  a 
title  to  the  grantee.  The  fact,  that  under  this  section,  the  per- 
son relying  upon  the  statutory  bar,  is  required  to  have  the  color 
of  title,  while  the  eighth  section  has  provided  for  claim  and  color 
of  title,  to  our  minds  is  significant  in  the  determination  of  this 
question.  In  this  section,  no  protection  is  given  to  a  person 
having  claim  of  title  less  than  color. 
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These  views  do  not  accord  with  the  reasoning  of  the  court,  in 
the  case  of  Woodward  v.  Blanchard,  16  111.  R.  424 :  but  that 
decision  was  made  in  giving  a  construction  to  the  eighth  section 
of  the  same  enactment,  and  while  we  fully  concur  with  the 
decision  aunounced,  and  hold  that  a  deed  similar  to  the  one 
relied  upon  in  that  case,  would  be  color  of  title,  under' either 
of  these  sections,  we  are  of  the  opinion  that  the  construction 
there  given  to  the  term  color  of  title,  is  not  the  true  one  for  the 
ninth  section.  We  are  therefore  disposed  to  adhere  to  the  con- 
struction given  to  this  section,  in  the  case  of  Dunlap  v. 
Dougherty. 

Then,  as  the  payment  of  taxes  was  not  by  the  person 
holding  the  color  of  title  at  the  time  of  payment,  for  the  period 
of  limitation,  there  was  not  in  this  case  such  payment  of  taxes 
concurring  with  the  color  of  title,  as  authorizes  the  appellant  to 
invoke  the  bar  of  the  statute,  to  defeat  the  recovery  by  the 
appellees.  The  payment  of  taxes  concurred  with  the  color  of 
title,  for  the  period  of  only  four  years  in  succession,  and  as  the 
two  things,  color  of  title  and  payment  of  taxes  under  it,  must 
concur  for  the  full  period  of  seven  successive  years,  there  was 
not  a  bar  presented  in  this  case.  Nor  can  a  subsequently 
acquired  deed  relate  back  to,  and  render  availing  previously 
paid  taxes  by  the  holder  of  an  agreement  for  title,  or  a  certifi- 
cate of  purchase  at  a  tax  sale.  The  statute  can  only  begin  to 
run  from  the  day  when  the  first  payment  is  made  under  the 
color  of  title,  and  can  only  ripen  into  a  bar  at  the  end  of  seven 
years  from  that  time.  The  payment  having  been  by  this  section 
substituted  for  possession,  until  that  occurs,  there  has  been  no 
act  done,  indicating  an  intention  to  appropriate  the  property 
to  the  use  of  the  holder  of  the  color  of  title,  or  hostile  to  the 
rights  of  the  owner  of  the  better  title.  There  is  no  provision 
of  the  statute  which  authorizes  the  subsequent  acquisition  of  the 
color  of  title,  to  draw  to  it  payment  of  taxes,  which  were  not 
made  by  the  holder  of  color  of  title.  Such  payments  do  not 
concur  with  the  color,  but  are  independent  of  it.  If  such  pay- 
ments could  be  held  sufficient,  no  reason  is  perceived  why  the 
payment  by  any  other  person  might  not  be,  in  like  manner, 
appropriated,  and  held  good.  But  such  was  not,  as  we  think, 
the  design  of  the  framers  of  this  enactment. 

The  judgment  of  the  court  below  must,  therefore,  be  affirmed. 

Judgment  affirmed. 
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James  W.  English,  Appellant,  v.  Murray  McConnel, 

Appellee. 

APPEAL  FROM  MORGAN. 

Where  one  attorney  agrees  with  another  to  prosecute  a  suit  for  a  third  party,  in 
consideration  that  the  fee  shall  be  divided,  and  he  fails  in  his  suit,  he  cannot 
recover,  if  the  other  attorney  prosecutes  successfully  without  his  assistance. 

The  appellant  sued  the  appellee  to  the  October  term,  1859, 
of  the  Circuit  Court  of  Morgan,  in  assumpsit,  for  money  had 
and  received  to  the  use  of  the  appellant.  There  were  two  counts 
in  the  declaration ;  1st,  a  special  count,  with  apt  averments,  on 
the  following  contracts  : 

"  In  pursuance  of  the  authority  to  me  given  by  George  Vail,  by  the  annexed 
letter,  signed  by  the  said  Vail,  I,  Abram  Melick,  do  hereby  contract  with  M. 
McConnel,  of  Jacksonville,  Illinois,  as  follows,  to  wit :  That  he  shall  commence  in 
the  name  of  said  Vail,  for  my  use,  an  action  of  covenant,  based  upon  a  deed  signed 
by  Charles  Collins  and  wife,  Joshua  Moore,  and  Ira  Y.  Munn,  dated  September 
1st,  1836  ;  and  as  a  compensation  to  said  McConnel,  for  his  services  as  attorney,  and 
for  all  his  expenses  in  prosecuting  said  suit,  it  is  hereby  agreed  between  him  and 
the  said  Vail,  that  he,  the  said  McConnel,  shall  have  one-half  of  all  that  can  be 
.recovered  and  collected  in  said  suit,  or,  if  it  shall  be  deemed  necessary  by  said 
McConnel  to  bring  any  other  form  of  action  than  covenant,  he  may  do  so,  and  the 
agreement  aforesaid  applicable  to  said  action  of  covenant,  shall  be  applicable  to 
any  other  form  of  action  deemed  necessary  to  be  brought.  In  testimony  whereof, 
both  parties  have  hereunto  set  their  hands.  Abram  Melick  signing  in  the  name  of 
said  Vail,  by  virtue  of  the  authority  aforesaid.  This  contract  is  made  and  signed 
by  GEORGE  VAIL, 

By  Abram  Melick,  Agent, 
And  Murray  McConnel." 

The  defendant  and  plaintiff  made  the  following  agreement : 

"It  is  agreed  by  and  between  Murray  McConnel  and  James  English,  that  the 
said  English  is  to  prosecute,  under  the  directions  of  the  said  Murray  McConnel, 
the  suit  mentioned  in  the  contract,  of  which  the  within  is  a  copy,  with  said  Vail, 
and  pay  one-half  of  all  necessary  expense  in  said  prosecution,  and  is  to  have  one- 
half  of  all  that  can  be  obtained  to  and  by  the  said  McConnel,  in  said  suit,  under 
said  contract,  March  5th,  1851.  M.  McCONNEL, 

JAS.  W.  ENGLISH." 

The  second  count  in  the  declaration  is,  the  general  count  for 
money  had  and  received  by  the  defendant,  to  the  use  of  the 
plaintiff,  with  bill  of  particulars,  at  the  foot  of  the  declaration, 
applicable  to  both  counts. 

It  was  agreed  by  both  parties,  that  the  following  are  all  the 
facts  in  the  case  : 

On  the  5th  of  March,  1851,  M.  McConnel  and  Vail,  by  the 
said  Melick,  made  and  signed  the  contract,  and  on  the  back  of  a 
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copy  of  said  contract,  M.  McConnel  and  English  made  the  paper 
signed  by  them,  also  copied  in  the  plaintiff's  declaration  filed 
herein. 

On  the  27th  day  of  May,  1851,  English  brought  the  suit  in 
chancery  in  the  Scott  county  Circuit  Court.  As  stated  in  the 
plaintiff's  declaration,  at  the  August  term,  1854,  of  the  Scott 
county  Circuit  Court,  said  suit  in  chancery  was  dismissed  with- 
out prejudice,  at  the  costs  of  Vail,  the  complainant,  but  the 
decree  was  not  recorded  in  Scott  until  April,  1855.  English 
resided  in  Morgan  county,  Illinois,  while  this  suit  in  chancery 
was  in  progress,  but  shortly  after  it  Was  dismissed,  he  made 
arrangements  to  move,  and  did  move  to  Greene  county,  to  wit, 
on  the  27th  day  of  January,  1855. 

English  brought  no  other  suit,  or  offered  to  either  Melick,  Yail 
or  McConnel  to  do  so,  to  recover  said  claim  against  Moore  and 
Munn,  or  either  of  them,  nor  did  he  give  either  of  said  persons 
notice  that  he  was  ready  or  willing  to  do  so. 

On  the  5th  day  of  May,  1855,  M.  McConnel,  (without  the 
assistance  of  said  English,)  brought  a  suit  in  the  Morgan  county 
Circuit  Court,  in  favor  of  Vail  against  Moore  and  Munn,  based 
upon  the  same  deed,  and  for  the  same  cause  of  action  for  which 
said  English  had  brought  said  suit  in  chancery,  and  prosecuted 
said  suit  successfully  through  the  Circuit  Court  of  Morgan 
county  and  the  Supreme  Court  of  the  State  of  Illinois,  and 
finally  recovered  judgment  and  collected  the  money  for  said 
Vail,  as  stated  in  the  plaintiff's  declaration  in  the  first  count. 

Said  McConnel  made  no  application  or  direction  to  said 
English  to  institute  said  suit,  or  any  suit,  or  to  aid  in  the  prose- 
cution of  said  suit  in  covenant.  Said  McConnel  advanced  all 
the  expense  of  procuring  testimony  in  said  case,  by  going  in 
person  to  Minnesota,  to  Scott  county,  Illinois,  and  elsewhere, 
and  paying  his  own  expense  and  the  expense  of  witnesses,  and 
depositions,  etc. 

English  was  in  court  from  time  to  time,  while  said  suit  in 
covenant  was  in  progress,  and  knew  the  same  was  in  progress — 
he  took  no  part  and  rendered  no  aid  in  said  cause,  nor  offered  to 
the  said  McConnel  to  do  so,  nor  informed  said  McConnel  that  he 
was  ready  to  do  so.  The  suit  in  covenant  terminated,  and  the 
money  was  collected  in  April,  1856,  as  stated  in  the  plaintiff's 
declaration.  Said  English  did  not  inform  said  McConnel  that  he 
claimed  any  part  of  the  fee  paid  by  Vail,  or  claimed  anything 
out  of  said  covenant  suit,  until  in  the  summer  of  1859. 

The  said  English  performed  all  the  labor  in  preparing  briefs 
and  arguments  in  said  chancery  suit ;  McConnel  paid  all  the  costs 
and  expense  of  said  suit,  after  it  was  decided  against  said  Vail, 
and  English  paid  nothing. 
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The  two  counts  in  the  plaintiff's  declaration  are  for  one  and 
the  same  cause  of  action,  and  are  based  upon  the  written  papers 
copied  into  the  first  count,  and  are  for  no  other  cause  of  action, 
except  as  stated  in  said  count. 

McConnel  agrees  to  file  a  demurrer  to  each  count  of  the  de- 
claration in  this  cause,  which  shall  be  joined  by  the  plaintiff,  and 
each  party  waives  the  right  of  trial  by  jury,  and  submits  said 
cause  to  be  tried  by  the  court  upon  said  demurrers  and  the  fore- 
going state  of  facts.  If  the  court  shall  be  of  the  opinion  that 
the  law  is*  with  the  plaintiff,  the  judgment  may  be  rendered  as 
if  upon  a  verdict  for  the  plaintiff.  If  the  court  shall  be  of 
opinion  that  the  law  is  with  the  defendant,  a  judgment  shall  be 
rendered  against  the  plaintiff  as  upon  a  verdict  so  rendered  by. 
a  jury. 

The  case  was  tried  by  the  court,  Woodson,  Judge,  presiding,, 
and  judgment  for  the  defendant,  to  which  the  plaintiff  excepted. 

Error  assigned  is,  that  the  court  below  ought  to  have  given, 
judgment  for  the  plaintiff,  but  did  not. 

D.  A.  and  T.  W.  Smith,  for  Appellant. 

M.  McConnel,  pro  se. 

Breese,  J.  By  the  terms  of  the  agreement  between  these 
parties,  English  had  the  privilege  of  commencing  and  conduct- 
ing a  suit  for  Vail,  in  which,  if  he  succeeded,  he  was  to  receive, 
as  compensation,  one-half  of  the  amount  McConnel  was  to  re- 
ceive by  his  agreement  with  Vail. 

The  contract  has  this  extent — no  more.  English  had  no 
part  in  McConnel's  contract  with  Vail,  except  as  here  stated. 
A  suit  in  chancery  was  commenced  and  prosecuted  by  English 
for  Vail.  No  recovery  was  had,  the  suit  was  dismissed,  and 
the  costs  were  paid  by  McConnel.  McConnel  might  then  have 
given  the  privilege  to  any  other  attorney.  He  did  not  do  so, 
but  commenced  a  suit  himself,  and  conducted  it  to  a  successful 
issue,  English  knowing  it  and  not  offering  to  aid  in  it,  and  in 
fact  rendering  no  service,  nor  could  he,  by  his  contract,  claim  a 
right  to  aid,  and  also  compensation  therefor.  His  contract  was 
to  commence  and  carry  on  one  suit,  which  he  did,  with  no  bene- 
ficial result.  He  had  then  performed  his  contract.  Suppose 
McConnel  had  brought  a  suit  against  English  for  failure  to 
prosecute  a  suit,  could  he  not  plead  performance  of  his  contract, 
by  showing  the  suit  commenced,  prosecuted,  and  lost? 

This  contract  with  English,  does  not  let  him  into  a  participa- 
tion of  the  benefits  of  McConnel's  contract  with  Vail,  but  gives 
him  merely  the  privilege  of  commencing  and  conducting  one  suit. 
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The  merits  and  justice  of  the  case  are  wholly  with  the  ap- 
pellee. English  has  done  none  of  the  work,  and  is  entitled  to 
no  part  of  the  pay.     The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Barbara   Reichert  et  al,  Plaintiffs  in  Error,  v.  E.  B. 
McClure  et  al,  Defendants  in  Error. 

ERROR  TO  ST.  CLAIR. 

The  case  of  McClure  v.  Engelhard,  17  111.  R.  47,  reviewed  and  approved. 

The  levy  of  an  execution  in  a  different  county  from  that  in  which  the  judgment  is 
rendered,  creates  a  lien,  and,  when  followed  by  a  sale,  will  take  effect  by  relation 
back  to  the  levy,  unless  the  rights  of  creditors  and  purchasers  have  intervened. 

An  unrecorded  levy  takes  precedence  of  a  deed  dated  prior  to,  but  not  recorded 
till  after  the  levy,  and  a  sale  under  it  carries  a  good  title  to  the  purchaser  who 
had  not  notice  before  the  levy,  although  the  sale  was  made  subsequently  to  the 
recording  of  the  deed. 

This  was  an  action  of  ejectment  originally  commenced  by 
Henry  McClure  against  Jacob  Engelhard.  The  present  plain- 
tiff's in  error  are  the  heirs-at-law  and  widow  of  Jacob  Engel- 
hard, who  were  substituted  in  the  Supreme  Court  when  this 
case  was  pending  there  at  the  November  term,  1855,  and  the 
present  defendants  are  the  heirs-at-law  of  Ed.  McClure,  substi- 
tuted in  the  St.  Clair  Circuit  Court,  after  the  cause  was  re- 
manded there.  A  statement  of  the  record  and  the  facts  of  the 
case  is  found  in  17  111.,  pages  47  and  48,  with  the  exception  that 
it  is  not  there  stated  that  Wolf  and  Chickering  had  a  deed  of 
trust  from  Shores,  dated  prior  to  the  levy  of  the  execution  in 
St.  Clair  county. 

The  case  having  been  remanded,  a  new  trial  took  place,  and 
by  consent,  all  the  evidence,  liable  to  the  same  objections  as 
formerly,  was  considered  as  having  been  given  on  the  new  trial, 
and  the  court,  Snyder,  Judge,  sitting  as  a  jury,  found  for  the 
plaintiffs  below  and  gave  judgment  accordingly.  Motion  for 
new  trial  having  been  made,  it  was  overruled,  and  exceptions 
taken.     The  errors  assigned  are : 

1.  That  the  court  refused  a  new  trial. 

2.  That  the  court  rendered  judgment  for  plaintiffs  below 
instead  of  rendering  judgment  for  defendants  below. 

G.  Kosrner,  for  Plaintiffs  in  Error. 

"W.  H.  and  J.  B.  Underwood,  for  Defendants  in  Error. 
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Walker,  J.  We  are  now  asked  to  review  the  former  de- 
cision of  this  court,  rendered  in  this  case  when  it  was  before  the 
court  under  the  title  of  Mc  Cture  v.  Engelhard,  and  reported  in 
the  17th  volume  of  Illinois  Reports,  at  page  47.  The  court 
then  held,  that  the  levy  of  an  execution  upon  land  in  a  different 
county  from  that  in  which  the  judgment  was  rendered  creates  a 
lien,  and,  when  followed  by  a  sale,  it  will  take  effect  by  relation 
back  to  the  levy.  And  this,  notwithstanding  a  certificate  of 
the  levy  is  not  filed  in  the  recorder's  office,  unless  the  rights  of 
creditors  and  subsequent  purchasers,  without  notice,  had  inter- 
vened. That  the  statute  requiring  the  filing  of  the  certificate 
of  levy,  could  not  be  construed  to  defeat  the  title  acquired  by 
the  sale  and  certificate  duly  filed,  because  of  the  failure  to  make 
the  levy  a  lien  against  creditors  and  purchasers  by  recording  it. 
The  statute  will  bear  the  construction  given  to  it  by  the  court. 
Whether  it  be  the  true  construction,  may  be  a  matter  of  doubt, 
but  it  cannot  be  held  to  be  manifestly  wrong.  When  a  decision 
involving  the  title  to  real  estate  has  been  solemnly  announced 
by  a  court  of  last  resort,  and  has  become  a  rule  of  property, 
nothing  short  of  the  most  cogent  reasons,  or  a  strong  convic- 
tion of  its  incorrectness,  should  induce  the  court  to  overrule 
and  reverse  it.  In  this  case,  the  former  decision  of  the  court 
has  doubtless  become  a  rule  of  property,  and  to  overrule  it 
would  unsettle  titles  acquired  on  the  faith  of  that  determination. 
And  it  would  no  doubt  create  liabilities  on  covenants  of  war- 
ranty entered  into  with  a  view  to  that  decision.  In  this  case, 
we  do  not  perceive  such  a  necessity  as  would  justify  a  change 
of  the  rule.  It  is  not  by  any  means  manifest  that  the  construc- 
tion there  given  is  not  the  true  one,  and  we  must  adhere  to 
the  former  decision. 

It  is,  however,  urged  that  this  record  disclosed  new  facts. 
Shores,  the  judgment  debtor,  executed  to  Wolf  and  Chickering, 
a  deed  of  trust  upon  the  land  in  controversy,  bearing  date  the 
first  of  January,  1842,  acknowledged  on  the  24th,  and  recorded 
on  the  27th  day  of  the  same  month.  The  record  discloses  the 
fact  that  the  levy  was  made  upon  this  land  on  the  8th  day  of 
January,  1842,  nineteen  days  previous  to  the  recording  of  the 
deed  of  trust,  the  execution  having  come  to  the  hands  of 
the  sheriff  on  the  fifth  day  of  that  month.  The  fact  that 
the  defendant  in  execution  had  executed  that  deed  of  trust 
prior  to  the  levy,  could  not  operate  to  defeat  the  title  acquired 
by  sale  under  the  execution,  unless  it  had  been  followed  by 
being  recorded,  or  by  showing  notice  to  the  plaintiff  in  execu- 
tion prior  to  the  time  of  the  levy.  The  deed  was  not  so  record- 
ed, and  the  record  fails  to  show  that  any  notice  came  to  the 
knowledge  of  the  plaintiff  in  execution,  that  this  deed  was  in 
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existence.  The  statute  provides  that  all  deeds  and  instruments 
in  writing,  affecting  the  title  to  real  estate,  shall  take  effect 
and  be  in  force  from  and  after  the  time  of  filing  them  for 
record,  and  not  before,  as  to  all  creditors  and  subsequent 
purchasers  without  notice.  The  plaintiff  in  execution  was  a 
creditor,  and  had  no  notice  of  the  conveyance,  and  the  deed  of 
trust  not  having  been  been  filed  for  record  prior  to  the  levy,  he 
thereby  acquired  a  lien  upon  the  land  that  could  not  be  defeat- 
ed by  recording  it  after  the  levy.  "When  the  sale  was  made, 
it  related  back  to  the  levy,  and  cut  off  all  right  of  third  persons 
acquired  before  it,  under  an  unrecorded  deed  without  notice. 
The  levy,  whether  recorded  or  not,  undeniably  became  a  lien 
against  the  land,  as  the  statute  requiring  the  recording  of  the 
certificate  of  levy  was  to  protect,  by  notice,  persons  acquiring 
rights  after,  and  not  before  the  levy.  The  effect  of  the  levy  and 
sale  in  this  case  was  to  cut  off  as  effectually,  all  benefit  claimed 
by  this  deed  of  trust,  as  if  the  plaintiff  had  been  a  purchaser 
by  conveyance  from  the  defendant  in  execution,  and  had  been 
the  first  to  file  his  deed  for  record.  The  object  of  the  statute 
was  not  to  protect  persons  who  held  unrecorded  deeds,  but  to 
prevent  the  secret  lien  of  the  levy  from  working  injury  to 
creditors  and  purchasers  acquiring  rights  subsequently  to  the 
levy.  This  levy  and  sale,  followed  by  the  sheriff 's  deed,  was 
sufficient  to  defeat  the  rights  of  the  trustees  under  their  unre- 
corded deed. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


Miles  Gibbons,  Plaintiff   in  Error,  v.  The  People, 
Defendants  in  Error. 

ERROR  TO  MORGAN. 

Where  it  appeared  on  a  conviction  for  manslaughter,  that  the  two  principal  wit- 
nesses had  sworn  differently  upon  the  coroner's  inquest,  from  what  they  did  on 
the  trial,  which  was  for  murder;  and  that  the  latest  testimony  of  these  witnesses 
was  not  corroborated,  but  was  clouded  with  suspicion  ;  a  new  trial  will  be  granted. 

In  criminal  cases,  the  jury  should,  when  out  of  the  presence  of  the  court,  be  placed 
in  charge  of  an  officer,  specially  sworn. 

In  this  case  an  indictment  was  found  for  murder  in  the  Green 
county  Circuit  Court,  and  removed  to  the  Circuit  Court  of  Mor- 
gan county  by  change  of  venue. 

The  questions  raised  in  the  case  arise  upon  the  facts  which 
are  sufficiently  stated  in  the  opinion  of  the  court. 
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The  case  was  tried,  and  a  verdict  of  manslaughter  was 
returned,  and  the  prisoner  sentenced  to  the  penitentiary  for  five 
years. 

During  the  trial,  the  jury  was  permitted  to  leave  the  court 
under  the  charge  of  a  constable  in  attendance  upon  the  court, 
who  was  not  a  sworn  officer  as  required  by  law. 

The  jury  found  no  verdict  that  the  defendant  was  not  guilty 
of  murder  as  charged  in  the  indictment. 

Motion  for  a  new  trial  was  made,  for  reason  that  the  only 
witnesses  who  proved  anything  against  the  defendant,  were 
sworn  before  the  coroner's  jury,  and  there  testified  that  they 
knew  nothing  of  the  charge  that  the  defendant  committed  the 
crime,  and  they  swore  upon  this  trial  that  they  saw  defendant 
strike  deceased  with  a  stick  of  wood  and  kill  him,  therefore  the 
testimony  of  said  witnesses  was  entirely  incredible. 

Also,  because  said  jury  was  permitted  to  disperse  as  stated 
above,  not  being  under  the  charge  of  a  sworn  officer ;  and  for  the 
reason,  that  the  verdict  was  not  responsive  to  the  indictment  in 
not  disposing  of  the  charge  of  murder  ;  and  also,  for  newly  dis- 
covered testimony. 

The  court  overruled  the  motion  for  a  new  trial,  and  rendered 
judgment  upon  the  said  verdict. 

M.  McConnel,  for  Plaintiff  in  Error. 

J.  B.  White,  State's  Attorney,  for  The  People. 

Walker,  J.  It  is  urged  that  the  evidence  upon  which  this 
conviction  was  procured,  was  insufficient  to  sustain  the  finding 
of  the  jury.  It  appears  from  the  admissions  of  the  two  wit- 
nesses by  whom  the  prosecution  seek  to  establish  the  guilt  of 
the  prisoner,  as  well  as  by  the  testimony  of  others,  that  they, 
before  the  coroner's  inquest,  denied  all  knowledge  of  the  man- 
ner in  which  the  deceased  received  the  injury  which  resulted  in 
his  death.  And  yet  they  testify,  on  the  trial  below,  that  they 
saw  accused  beat  Swift  to  death  with  a  club.  And  for  this 
extraordinary  and  almost  unprecedented  conduct,  they  give  no 
other  explanation  than  that  they  were  afraid  they  would  receive 
some  injury  from  accused.  This  explanation  is  unsupported  by 
anything  in  the  evidence.  They  also  admit  that  they  had  pre- 
viously had  difficulty  with  the  accused,  because  they  had  sold 
liquor  to  his  railroad  hands.  These  circumstances  are  certainly 
highly  calculated  to  greatly  impair,  if  they  do  not  wholly 
destroy  the  credit  of  the  testimony  of  these  witnesses.  And  it 
standing  as  it  does,  unsupported  by  any  other  evidence  in  the 
case,  is  certainly  very  slight,  if  it  can  be  sufficient  to  support  a 
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conviction,  even  if  it  were  not  otherwise  impeached.  But  this 
evidence  is  positively  contradicted  by  the  man  who  accompanied 
accused  at  the  time  of  the  occurrence.  He  testifies  (and  they 
admit  that  he  was  present)  that  no  such  fight  as  they  describe, 
occurred,  nor  did  the  accused  attack  the  deceased  as  they  state. 
He  was  present  during  the  time,  had  every  opportunity  of  know- 
ing the  circumstances,  which  they  possessed,  and  he  stands 
wholly  unimpeached,  so  far  as  this  record  discloses.  Again,  he 
is  corroborated  by  the  testimony  of  other  witnesses,  in  his  ver- 
sion of  the  matter.  This  witness  testifies  that  accused  and  him- 
self were  at  Cunningham's  shanty,  when  they  discovered  a  horse 
and  a  mule  coming  from  the  direction  of  the  railroad,  with  the 
bridle  over  their  necks,  and  saddle  under  the  mule's  belly,  and 
without  a  rider.  That  accused  started  at  once  in  the  direction, 
and  told  witness  to  secure  his  horse  and  follow.  That  after  he 
had  fastened  the  horse,  he  hastened  to  the  railroad,  where  he 
found  accused  holding  deceased  in  a  sitting  posture,  who 
appeared  to  be  greatly  injured  by  a  cut  on  the  head,  and  was 
insensible.  That  they  immediately  removed  deceased  to  Cun- 
ningham's shanty,  where  they  dressed  his  wounds  and  adminis- 
tered all  the  relief  they  could  furnish.  That  deceased  then 
sent  the  witness  after  a  physician,  and  on  his  return  he  found 
that  Swift  had  died  in  his  absence.  The  Cunninghams,  when 
before  the  coroner's  inquest,  gave  substantially  the  same  version. 
Another  witness  testified,  that  he  saw  deceased,  at  the  time, 
riding  the  mule  and  leading  the  horse,  in  the  direction  of  Cun- 
ningham's ;  that  he  was  apparently  drunk,  and  sat  upon  his 
animal  with  difficulty,  and  when  he  approached  the  railroad,  he 
seemed  to  have  some  difficulty  with  his  animals,  and  when  they 
rose  the  bank  on  the  opposite  side  of  the  railroad,  deceased  was 
not  on  either  animal,  and  he  could  not  see  him,  and  that  he 
appeared  to  fall  as  he  approached  the  road. 

The  only  evidence  that  was  relied  upon  to  impeach  these  wit- 
nesses and  to  support  the  Cunninghams,  was  that  of  a  witness 
who  testified  to  having  examined  the  ground  where  the  accident 
was  said  to  have  occurred,  on  the  succeeding  day,  and  that  he 
could  not  then  discover  the  appearance  of  any  blood.  He  also 
testified,  that  he  again  returned  on  the  next  day,  and  then  saw 
the  appearance  of  blood  on  a  small  stump  at  the  place,  and  that 
he,  at  the  same  time,  saw  a  portion  of  a  beef  recently  killed 
near  Cunningham's.  The  witnesses  say  the  ground  was  wet  and 
muddy  at  that  place,  and  to  our  minds  there  is  nothing  extraor- 
dinary that  blood  should  not  be  discovered  on  the  wet  ground 
twenty-four  hours  after  it  was  spilt,  nor  that  it  might  be  detected 
on  a  stump  forty-eight  hours  afterwards.  That  circumstance, 
when  it  has  given  to  it  all  the  weight  to  which  it  can  be  entitled, 
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is  certainly  very  slight  to  impeach  the  evidence  of  two  witnesses, 
if  they  were  honest  and  fair.  But  even  if  it  was  sufficient,  the 
People's  witnesses  had  sworn  falsely,  either  on  the  trial,  or  be- 
fore the  coroner's  inquest,  and  by  creating  a  doubt  of  the  ve- 
racity of  the  witnesses  on  the  part  of  accused,  would  only  leave 
it  doubtful  which  should  be  credited.  Still,  the  evidence  of  the 
guilt  of  accused  was  not  clear,  and  free  from  all  reasonable  doubt. 
If  the  evidence  on  the  part  of  accused  had  been  excluded,  the 
People's  evidence  at  most  could  only  be  considered  as  prepon- 
derating in  favor  of  his  guilt. 

But  in  the  absence  of  the  appearance,  manner,  and  intelligence 
of  the  witnesses  on  the  stand,  which  we  have  no  means  of  know- 
ing, the  preponderance  of  the  whole  of  the  evidence  in  the  case, 
would  seem  to  be  in  favor  of  the  innocence  of  the  accused.  And 
we  think  it  should  be  again  submitted,  to  be  passed  upon  by 
another  jury. 

The  court  also  erred  in  permitting  the  jury,  after  they  were 
impannelled  in  the  case,  and  before  they  retired  to  consider  of 
their  verdict,  to  be  in  the  charge  of  an  unsworn  officer.  Chit. 
Crim.  Law,  vol.  1,  p.  628  ;  Jumpertz  v.  The  People,  21  111.  R. 
375  ;  Kinney  v.  The  People,  2  Gilm.  553.  While  we  might  not 
be  inclined  to  reverse  a  conviction  for  manslaughter,  in  a  trial 
for  murder,  or  a  conviction  for  ordinary  felonies,  we  think  by 
far  the  best  practice  is,  never  to  omit  the  precaution  of  having 
the  officer,  in  charge  of  the  jury,  sworn,  at  all  times  after  they 
are  impannelled,  and  when  they  are  not  in  the  presence  of  the 
court.  Such  a  practice  certainly  inspires  confidence  in  the  com- 
munity, that  when  convictions  are  had,  that  thay  are  free  from 
improper  influences  upon  the  jury,  and  tends  more  strongly  to 
protect  the  rights  of  the  citizen,  and  prevent  the  conviction  of 
the  innocent. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded  for  further  proceedings  not  inconsistent  with  ■  this 
opinion. 

Judgment  reversed. 


David  Eppinger,  Plaintiff  in  Error,  v.  George  Kirby  et  ux., 

Defendants  in  Error. 

ERROR  TO  SCOTT. 

Where  a  precept  and  judgment  is  referred  to,  to  sustain  a  tax  sale,  the  amount 
should  definitely  appear  in  the  judgment.  An  error  in  the  precept  might  be 
corrected ;  but  uncertainty  as  to  the  judgment  is  fatal.  If  the  judgment  is  for 
different  taxes,  there  should  be  certainty  as  to  each. 
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This  was  a  suit  in  ejectment  to  recover  possession  of  lot 
twenty-six  in  McLaughlin's  addition  to  the  town  of  Winchester, 
Scott  county,  Illinois,  and  by  consent  of  parties,  tried  by  the  court, 
Woodson,  Judge,  presiding,  with  judgment  for  the  plaintiffs. 

And  the  following  agreed  case  is  certified  to  the  Supreme 
Court  for  its  adjudication  : 

The  defendant  bases  his  defense  upon  a  tax  title,  and  intro- 
duced in  evidence  the  records  and  proceedings  of  the  county 
court  of  said  county,  wherein  a  judgment  was  rendered  against 
said  lot  twenty-six,  and  also  the  records  of  a  sale  made  in  pur- 
suance of  said  judgment,  and  a  sheriff's  deed  for  the  premises 
in  question  to  the  purchaser  at  the  tax  sale,  under  whom  de- 
fendant claims  title.  The  only  question  in  the  case  respects  the 
sufficiency  of  the  following  extracts,  taken  from  the  original  list 
of  delinquent  lands  returned  by  the  sheriff  of  said  county  to 
said  county  court,  and  from  the  judgment  of  the  county  court 
thereon,  and  from  the  precept  issued  to  the  sheriff  under  said 
judgment.  The  following  extract  is  from  said  original  list,  to 
wit : 

"Town  Lots  in  the  Town  of  Winchester. 


Owners' 
Names. 


Jacob  Utt 


Description. 
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O 

26 

O 

s 

CD 

"3 

> 
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20 
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Revenue 

Tax. 
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Special 

Tax. 
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Tax. 
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O 

O 

Total 
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due. 

McLaughlin's 
Addition. 

$  cts. 
4 

$  cts. 
8 

Sets 
8 

$   cts. 
2 

cts. 
21 

$   cts. 
43 

And  the  following  extract  is  taken  from  said  judgment  of  the 
said  county  court,  to  wit : 

"  Town  Lots  in  the  Town  of  Winchester. 


Owners' 
Names. 


Jacob  Utt 


Description. 

4-3 
O 

26 

o 

o 

s 

H 
> 

20 

State 

Revenue 

Tax. 

State 

Special 

Tax. 
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Tax. 

County 

Special 
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CO 

O 

o 
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McLaughlin's 
Addition. 

$   cts. 
4 

$  cts. 
8 
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8 

2 

21 

43 
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And   the  following  extract  is  taken  from   said  precept,  to 
wit : 

"  Town  Lots  in  the  Town  of  Winchester. 


Owners' 
Names. 

Description. 

4-3 

o 
26 

j2 

u 

o 
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Jacob  Utt 

McLaughlin's 
Addition. 

4 

8 

8 

2 

21 

43 
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And  it  is  agreed,  that  if  a  tax  sale  based  upon  such  a  list, 
judgment  and  precept,  is  valid,  then  the  defendant  ought  to  have 
judgment  in  his  favor.  It  is  admitted  that  the  proceedings  in 
all  other  respects  were  regular. 

Berry  &  Haldeman,  for  Plaintiff  in  Error. 

Knapp  &  Case,  for  Defendants  in  Error. 

Walker,  J.  The  collector's  return  shows  the  amount  of 
valuation  of  the  State,  county  and  special  taxes  in  appropriate 
columns,  for  which  this  land  was  reported  delinquent.  These 
amounts  were  indicated  in  dollars  and  cents,  by  numerals,  with 
the  character  representing  dollars  and  a  contraction  for  the  word 
cents.  But  the  judgment  which  was  rendered  by  the  County 
Court  on  that  report,  against  this  lot,  only  indicates  the  State 
revenue,  the  special  State  tax,  and  the  county  tax,  in  that  man- 
ner. The  special  county  tax,  the  costs,  and  aggregate  tax,  are 
only  indicated  by  numerals,  without  words  or  characters  to  in- 
dicate the  several  sums  in  their  appropriate  columns.  The  pre- 
cept issued  upon  this  judgment,  fails  in  each  of  the  several 
columns  to  indicate  for  what  the  numerals  were  employed. 

By  agreement,  the  only  question  presented  by  this  record  is, 
the  sufficiency  of  this  judgment  and  precept  to  sustain  the  tax 
sale  of  this  lot,  on  which  the  tax  deed  was  issued  by  the  col- 
lector, and  which  was  relied  upon  for  a  recovery  in  this  case. 
If  the  defect  were  confined  alone  to  the  precept,  we  are  not 
prepared  to  say,  that  the  objection  would  be  fatal,  or  that  it 
might  not  at  least  be  amended,  so  as  to  conform  to  the  judgment. 
If,  however,  it  were  amended,  the  objection  would  only  be  re- 
moved in  part.  There  would  still  be  a  portion  of  the  amount 
for  which  the  judgment  was  rendered,  composed  of  numerals 
having  nothing  to  indicate  for  what  amount  they  were  intended. 
Was  this  judgment  then  sufficiently  certain  as  to  the  amount 
for  which  it  was  rendered  ?  In  the  case  of  Lawrence  v.  Fast, 
20  111.  R.  338,  it  was  held,  that  a  judgment  for  taxes  was  fatally 
defective,  unless  the  amount  was  specified  in  dollars  and  cents, 
and  that  the  use  of  numerals,  without  words,  marks  or  characters 
to  indicate  for  what  they  were  intended,  is  not  sufficient  to  sup- 
port the  sale.  The  same  rule  was  again  recognized  and  acted 
upon  in  the  case  of  Bommelmann  v.  Lane,  21  111.  R.  143.  In 
that  case,  it  was  further  held,  that  the  numerals  representing 
amounts  in  the  judgment  could  not  be  explained,  and  the  judg- 
ment aided  by  reference  to  former  judgments,  of  the  same  court, 
for  taxes  of  other  years. 

A  judgment  for  taxes,  like  one  for  anything  else,  must  be 
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sufficiently  certain,  to  determine  the  amount  .for  which  it  is 
rendered,  without  reference  to  any  other  record  or  paper.  It 
could  not  be  contended  that  an  ordinary  judgment,  uncertain  in 
amount,  could  be  aided  or  explained  by  a  reference  to  the  sum- 
mons or  declaration  in  the  case.  The  collector's  return,  like  the 
declaration  in  ordinary  cases,  specifies  the  amount  claimed  by 
the  collector,  as  being  delinquent,  and  for  which  he  claims  judg- 
ment. On  the  trial,  the  court  only  renders  judgment  for  the 
amount  found  to  be  due.  If  less  than  is  claimed  by  the  sheriff 
in  his  return  appears  to  be  due,  the  judgment  is  rendered  for 
only  that  sum.  The  judgment  in  this  case  is  uncertain  as  to 
what  is  the  aggregate  sum  for  which  it  was  rendered.  Whether 
it  is  for  dollars,  cents,  or  mills,  does  not  definitely  appear.  The 
same  may  be  said  of  the  county  special  tax  and  the  costs.  The 
amount  indicated  by  appropriate  abbreviations  in  the  first  three 
columns,  is  only  twenty  cents,  while  those  in  the  latter  three 
columns  are  not  so  determined.  This  judgment  is  equally  un- 
certain as  are  those  referred  to  in  the  above  cases.  It  is  not 
aided  by  the  use  of  dollar  marks  and  abbreviations  in  a  portion 
of  the  columns,  as  they  show  no  more  than  twenty  cents  as  the 
amount  certainly  indicated,  while  the  land  was  sold  for  forty- 
three  cents.  This  amount,  when  considered  alone,  seems  small 
and  perhaps  unimportant,  but,  in  comparison  with  the  amount 
of  the  judgment,  it  amounts  to  over  one  hundred  and  fifty  per 
cent,  on  the  amount  thus  indicated.  Such  a  variance  in  tax 
sales  is  material,  and  title  will  not  pass  under  them.  Pitkin  v. 
Yaiv,  13  111.  R.  251.  The  judgment  did  not  support  the  sale 
and  deed  read  in  evidence. 

The  court  below,  therefore,  committed  no  error  in  rejecting 
the  judgment,  precept  and  deed,  or  in  rendering  a  judgment 
against  the  defendant  below,  and  we,  therefore,  affirm  it. 

Judgment  affirmed. 


Daniel  Rhinehart  et  ux.,  Plaintiffs  in  Error,  v.  William  J. 
Stevenson  et  al,  Defendants  in  Error. 

ERROR  TO  EFFINGHAM. 

A  decree  of  foreclosure,  which  only  allows  twelve  months  for  redemption,  and 
directs  that  after  that  time,  an  absolute  conveyance  shall  be  made,  is  erroneous. 

The  complainants  in  the  court  below  filed  their  bill  in  the 
Circuit  Court  of  Effingham  county,  against  the  plaintiffs  in  error, 
to  foreclose  a  mortgage  on  certain  tracts  of  land.     The  decree 
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of  the  court  directs,  in  default  of  payment  in  ninety  days,  that 
the  master  in  chancery  sell  the  premises.  "  And  if  the  same 
shall  not  be  redeemed  at  the  expiration  of  twelve  months  from 
the  date  of  said  sale,  the  said  master  in  chancery  aforesaid  shall 
execute  and  deliver  unto  the  said  purchaser  a  deed  for  said 
lands,"  etc. 

Kagay  &  Thornton,  and  Stuart  &  Edwards,  for  Plaintiffs 
in  Error. 

H.  Case,  for  Defendants  in  Error. 

Caton,  C.  J.  The  decree  entered  in  this  case  only  allows 
twelve  months  for  redemption,  by  any  party  requiring  an  abso- 
lute conveyance  to  be  made  to  the  purchaser,  if  not  redeemed 
in  that  time.  This  was  an  error — inadvertent,  without  doubt, 
but  fatal,  as  the  law  authorizes  a  redemption  within  fifteen 
months,  by  judgment  creditors  of  the  mortgagor. 

Several  other  errors  have  been  assigned,  which  we  do  not 
think  it  necessary  now  to  consider. 

The  decree  must  be  reversed,  and  the  suit  remanded. 

Decree  reversed. 


Edmond  Campbell,  Plaintiff  in  Error,  v.  Jefferson  Vining, 
surviving  obligor  of  Thomas  A.  Vanmeter,  Defend- 
ant in  Error. 

ERROR  TO   EDGAR. 

Fraud  may  be  replied  to  the  statute  of  limitations. 

Where  a  party  neglects  to  avail  himself  of  proper  information,  he  cannot  complain 
that  fraud  is  charged  against  his  negligence.  * 

This  cause  was  tried  before  Harlan,  Judge,  at  October  term, 
1859,  of  the  Edgar  Circuit  Court. 

See  opinion  for  a  statement  of  the  case. 

A.  Green,  for  Plaintiff  in  Error. 

J.  Scholfield,  for  Defendant  in  Error. 

Breese,  J.  This  is  an  action  of  indebitatus  assumpsit.  The 
declaration  contains  the  common  counts,  and  an  account  stated, 
to  which  the  defendant  pleaded  the  general  issue  and  the  statute 
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of  limitations.  By  agreement,  a  general  replication  was  con- 
sidered as  filed  to  this  plea,  and  the  plaintiff  permitted  to  give 
in  evidence  everything  that  he  might  under  a  special  replication, 
and  the  defendant  was  permitted  to  give  in  evidence  any  facts 
that  he  might  specially  rejoin.  The  cause  was  submitted  to  the 
court,  without  a  jury,  who  found  the  issue  under  the  second  plea 
for  the  defendant.  The  plaintiff  excepted,  and  has  brought  the 
case  here  by  writ  of  error,  relying,  principally,  as  error,  upon 
the  finding  of  the  court  on  the  plea  of  the  statute  of  limitations. 

The  facts  are  about  these :  Edmond  Campbell  was  one  of  the 
sureties  on  certain  notes  made  by  John  F.  Campbell,  payable  to 
the  order  of  T.  R.  Vanmeter  and  Jefferson  Vining,  two  of 
which  had  been  assigned  by  Vanmeter  and  Vining,  and  paid  to 
the  assignees  by  the  plaintiff,  and  the  other  one,  there  being 
three  in  all,  to  one  of  the  original  payees,  Vining.  Two  of  the 
notes,  each  for  $297.50,  were  payable  on  the  first  day  of  July, 
1852,  and  the  other,  for  $100,  payable  on  the  25th  December, 
1851,  and  all  dated  October  6th,  1851.  The  plaintiff  paid  one 
of  the  notes  for  $297.50,  in  the  summer  and  fall  of  1852,  to 
Sutherland,  to  whom  it  was  assigned  by  Vanmeter,  and  the 
other  of  the  same  amount,  plaintiff  paid  Vining  himself,  in 
stock,  in  the  same  summer  and  fall.  The  note  first  due,  for 
$100,  was  in  the  hands  of  James  B.  Crawford,  and  paid  to  him 
by  the  plaintiff  in  the  summer  of  1853.  The  suit  was  brought 
the  26th  of  March,  1859. 

John  F.  Campbell,  being  released  from  all  liability  to  the 
plaintiff,  was  sworn  as  a  witness,  and  testified  that  he  was  the 
principal  on  said  notes  ;  that  his  father,  Edmond  Campbell, 
and  Samuel  Vance,  signed  them  as  his  securities.  That  the 
notes  were  given  for  a  lot  of  sheep,  purchased  by  him  of  said 
Vanmeter  and  Vining.  That  after  their  execution,  and  before 
their  maturity,  he  was  preparing  to  go  to  California,  and  that  he 
paid  off  all  three  of  the  notes  in  the  city  of  Chicago,  to  Van- 
meter. That  Vanmeter  did  not  have  the  notes  present  when 
witness  paid  them,  but  told  him  they  were  left  as  collateral  secu- 
rity with  a  broker  in  Chicago,  and  that  he,  Vanmeter,  would 
get  them  and  give  them  up,  or  destroy  them.  That  he  took 
receipts  for  their  payment,  but  subsequently  lost  them  in  travel- 
ing through  the  State  of  Texas,  but  had  a  memorandum  book 
on  which  he  made  the  entries  at  the  time,  reference  to  which 
refreshed  his  recollection  of  the  matter.  That  the  securities, 
Edmond  Campbell  and  Vance,  lived  in  Edgar  county,  and  knew 
nothing  of  their  payment.  That  he  never  saw  said  securities 
after  he  paid  the  notes,  nor  did  he  inform  them  of  said  payment. 
Relied  on  the  promise  of  Vanmeter  to  give  up  or  destroy  the 
notes.     Witness  then  left  for  California,  but  stopped  in  Texas, 
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and  remained  there  until  the  spring  of  1858,  when  he  returned 
to  Edgar  county,  Illinois.  Never  informed  his  securities  of  the 
payment  of  said  notes,  until  he  returned,  in  March,  1858. 

It  was  admitted  that  letters  of  administration  had  been  taken 
out  in  Kankakee  county,  Illinois,  on  the  estate  of  Thomas  Van- 
meter,  deceased  ;  that  a  day  for  adjustment  of  claims  against  the 
estate  was  appointed,  according  to  law,  and  that  plaintiff's 
claim  was  not  presented,  aud  that  the  estate  was  solvent. 

It  is  insisted  here,  and  the  only  question  presented  is,  whether, 
under  these  facts,  the  plaintiff's  right  of  action  is  barred  by  the 
statute  of  limitations.  It  is  urged  that  the  collection  of  the 
notes  from  the  securities,  after  they  had  been  paid  by  the  prin- 
cipal, was  a  fraud  upon  them,  or  if  they  were  collected  through 
mistake,  in  either  case,  the  plaintiff",  the  security  who  paid 
them,  has  a  right  to  recover  the  amount,  with  interest  from  the 
time  of  payment,  under  the  count  for  money  paid  for  the  use  of 
the  defendant,  and  that  in  case  of  fraud  or  mistake,  the  statute 
of  limitations  does  not  commence  to  run  until  the  discovery  of 
the  fraud  or  mistake,  and  that  it  is  not  necessary  to  allege  or 
show  that  the  plaintiff  was  prevented  from  discovering  the  fraud 
or  mistake  by  the  acts  of  the  defendant. 

It  is  urged,  on  the  other  hand,  that  fraud  cannot  be  replied,  in 
a  court  of  law,  to  the  plea  of  the  statute  of  limitations.  Vari- 
ous authorities  are  cited  in  support  of  the  several  propositions 
insisted  upon.'  We  will  consider  the  case,  under  the  agreement 
of  counsel,  as  if  there  was  a  special  replication  setting  up  the 
fraud,  and  that  plaintiff  did  not  discover  it  until  within  five 
years  before  action  brought  and  this  replication  demurred  to. 
The  leading  case  for  the  plaintiff  is  Sherwood  v.  Sutton,  5  Ma- 
son's U.  S.  Cir.  C.  R.  143,  in  which  Justice  Story  reviews  the 
English  and  American  cases  on  the  point,  and  concludes,  as 
there  was  no  court  of  equity  in  New  Hampshire  where  the  case 
arose  and  was  tried,  that  it  was  good  policy  to  strain  the  statute 
by  construction,  to  make  fraud  an  exception,  when  the  statute 
itself  had  not  made  it  an  exception. 

All  the  cases  cited  by  Justice  Story  take  the  ground,  that 
there  must  be  evidence  of  some  fraud  practiced  by  the  defend- 
ant, in  order  to  prevent  the  plaintiff  from  obtaining  knowledge 
of  that  which  had  been  done.  In  one  of  the  cases  he  refers  to, 
Granger  v.  George,  (11  Eng.  C.  L.  R.  406,)  which  was  trover 
for  the  non-delivery  of  certain  deeds,  the  statute  of  limitations 
was  pleaded,  and  the  general  replication,  that  the  action  did 
accrue  within  six  years.  Upon  the  trial  there  was  no  proof 
that  the  plaintiff  knew  of  the  conversion  until  within  the  six 
years,  although  it  had  taken  place  long  before.  Abbott,  Ch.  J., 
said,  "  that  the  statute  began  to  run  from  the  time  of  the  act 
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done  by  the  defendant,  although  the  plaintiff  had  not  any  notice 
of  it ;  there  not  being  evidence  of  any  fraud  practiced  by  the 
defendant  in  order  to  prevent  the  plaintiff  from  obtaining 
knowledge  of  that  which  had  been  done.  The  plaintiff  was 
certainly  guilty  of  laches  in  not  making  inquiries  respecting  the 
property  at  an  earlier  period,  and  has  no  ground  of  complaint 
that  he  is  not  now  entitled  to  recover."  Bayley,  J.,  concurred, 
and  referred  to  the  cases  of  Short  v.  McCarthy,  (5  Eng.  C.  L. 
R.  403,)  and  Brown  v.  Howard,  6  ib.  43.  The  case  of  Short 
v.  Mc  Carthy  was  in  assumpsit,  and  the  breach  averred  that  the 
defendant  did  not  diligently  and  sufficiently  make  a  search  at 
the  Bank  of  England  to  ascertain  whether  certain  stock  was 
standing  in  the  name  of  certain  persons,  the  defendant  having 
been  employed  as  an  attorney  so  to  do.  To  the  declaration,  the 
statute  of  limitations  was  pleaded,  and  it  appeared  on  the  trial 
that  the  omission  to  search  took  place  more  than  six  years 
before  action  brought,  although  it  was  not  discovered  by  the 
plaintiff  till  within  the  six  years.  Abbott,  Ch.  J.,  directed  a 
non-suit  to  be  entered,  and  Bayley,  J.,  said,  "  on  these  plead- 
ings I  am  of  opinion  that  the  plaintiff  is  not  entitled  to  recover. 
All  these  facts  existed  above  six  years  before  the  .action  was 
commenced.  The  defendant's  promise,  his  negligence,  the  pay- 
ment of  the  money  by  the  plaintiff,  in  short,  the  whole  cause  of 
action,  existed  above  six  years  ago.  Mr.  Tindall's  (plaintiff's 
counsel)  argument  is  this,  that  as  the  plaintiff  did  not  know  the 
injury  he  had  sustained  till  within  the  six  years,  the  cause  of 
action  had  not  accrued ;  but  I  think  the  cause  of  action  accrued 
from  the  time  the  breach  took  place."  Of  this  opinion  was 
Holroyd,  J.,  also. 

In  Brown  v.  Howard,  which  was  assumpsit  for  breach  of  an 
implied  contract  to  provide  good  security,  the  defendant  pleaded 
the  general  issue  and  the  statute  of  limitations.  It  was  shown 
on  the  trial  that  the  defendant,  when  he  took  the  security,  knew 
it  was  void,  when  he  purchased  it.  The  court  held  that  the 
action  proceeding  on  the  contract  and  not  on  the  fraud,  the 
statute  of  limitations  was  a  good  bar.  Dallas,  Ch.  J.,  said,  the 
gist  of  the  action  is  not  fraud,  but  a  contract  or  promise  de- 
clared on  in  assumpsit.  Park,  J.,  declared  himself  of  the  same 
opinion,  although  a  case  of  such  hardship  on  the  plaintiff,  the 
court  would,  if  it  were  possible,  get  out  of  the  course  of  de- 
cisions. But  they  cannot  set  aside  the  express  words  of  the 
statute,  or  the  decisions  which  seem  exactly  in  point.  What 
are  the  words  of  the  statute  ?  "  All  actions  of  account  and 
upon  the  case  shall  be  commenced  within  six  years  next  after 
the  cause  of  such  action  or  suit,  and  not  after."  The  strong 
case  is,  Short  v.  Mc  Carthy,  (5  Eng.  C.  L.  R.  403,)  lately  decided 
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in  the  King's  Bench.  That  case  is  the  same  as  the  case  before 
the  court.  And  of  this  opinion  were  the  other  judges,  Burrough 
and  Richardson. 

The  courts  in  Massachusetts,  (  Turnpike  Co.  v.  Field,  3  Mass. 
201 ;  Homer  v.  Fish,  1  Pick.  435  ;  Wells  v.  Fish,  3  ib.  74), 
and  in  Georgia,  (  Conyers  v.  Kenans,  4  Georgia,  308 ;  Parsons 
v.  Jones,  12  ib.  371),  and  in  Pennsylvania,  {Fennock  v.  Free- 
man, 1  Watts,  401),  hold  the  doctrine,  that  as  against  a  right 
of  action,  dependent  on  the  existence  of  a  secret  fraud,  the 
statute  of  limitations  runs  only  from  the  period  of  the  discovery 
of  the  fraud.  In  all  those  cases,  the  courts  bend  the  statute  of 
limitations  to  include  cases  not  within  its  operation,  as  those 
States  have  no  chancery  courts.  They  all  refer  to  the  dictum 
of  Lord  Mansfield,  in  the  case  of  Bree  v.  Holbeck,  Douglass, 
656.  That  case  was  assumpsit  for  X 2,000,  had  and  received. 
The  defendant  pleaded  the  statute  of  limitations.  The  plain- 
tiff replied,  that  Holbeck,  holding  a  mortgage  made  to  his 
intestate,  and  which  was  found  among  his  papers,  sold  it  to  the 
plaintiff,  falsely  affirming  the  mortgage  to  be  good ;  when,  in 
fact,  there  was  no  such  mortgage,  it  having  been  a  forgery  by 
the  intestate,  and  that  the  action  was  brought  within  six  years 
from  the  time  of  the  discovery  of  the  fraud.  To  this  replica- 
tion there  was  a  demurrer  and  joinder.  Lord  Mansfield,  in 
delivering  the  opinion  of  the  court,  said  :  "  There  may  be  many 
cases  where  the  assertion  of  a  false  fact,  though  unknown  to  be 
false  to  the  party  making  the  assertion,  will  be  fraudulent. 
There  may  be  cases,  too,  which  fraud  will  take  out  of  the  statute 
of  limitations.  But  here,  everything  alleged  in  the  replication 
may  be  true,  without  any  fraud  on  the  part  of  the  defendant. 
He  is  an  administrator,  etc.  If  he  had  discovered  the  forgery, 
and  had  then  got  rid  of  the  deed  as  a  true  security,  the  case 
would  have  been  very  different."     The  defendant  had  judgment. 

It  is  very  clear,  this  eminent  judge  does  not  say,  in  this  case, 
or  lay  down  the  general  doctrine,  that  fraud  may,  in  all  cases, 
be  replied  to  a  plea  of  the  statute  of  limitations,  as  the  courts 
before  referred  to  have  done,  and  on  the  strength  of  this  dic- 
tum. His  Lordship  merely  says,  "  there  may  be  cases,"  without 
specifying  them. 

Subsequent  rulings  by  the  British  courts  establish  a  different 
doctrine,  as  appears  from  the  cases  we  have  adverted  to — Short 
v.  Mc  Carthy  and  Brown  v.  Howard.  These  cases  are  directly 
on  the  point. 

So  in  New  York,  in  the  case  of  Troup  v.  Smith,  20  Johns. 
46,  Spencer,  Ch.  J.,  in  commenting  on  the  case  of  the  Turn- 
pike Co.  v.  Field,  3  Mass.  201,  and  the  cases  of  Bree  v. 
Holbeck,  and  South  Sea  Co.  v.  Wymoredsell,  3  P.  Wms.   143, 
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says :  "  We  cannot,  however,  yield  the  conviction  of  our  own 
minds  to  decisions  evidently  borrowed  from  the  courts  of  equity, 
and  which  never  have  been  sanctioned  in  the  courts  of  law  in 
that  country  from  which  our  jurisprudence  is  derived.  It  has 
been  already  observed  that  the  dictum  of  Lord  Mansfield,  in 
Bree  v.  Holbeck,  is  the  only  instance  in  which  such  a  posi- 
tion was  ever  advanced  in  Westminster  Hall ;  and  when  it 
is  further  considered  that  his  Lordship  had  an  inclination  to 
intrench  on  courts  of  equity,  that  mere  dictum  cannot  be  re- 
garded as  authority.  There  is  a  marked  and  manifest  distinc- 
tion between  a  plea  of  the  statute  of  limitations,  in  a  court  of 
law  and  in  a  court  of  equity.  Courts  of  equity  not  being  bound 
by  the  statute,  any  farther  than  they  have  seen  fit  to  adopt  its 
provisions  as  a  reasonable  rule,  and  then  only  in  analogy  to  the 
doctrines  of  that  court,  are  perfectly  right  in  saying  that  a 
party  cannot,  in  good  conscience,  avail  himself  of  the  statute, 
when,  by  his  own  fraud,  he  has  prevented  the  other  party  from 
coming  to  a  knowledge  of  his  rights  until  within  six  years  prior 
to  the  commencement  of  the  suit.  But  courts  of  law  are  ex- 
pressly bound  by  the  statute  —  it  relates  to  specified  actions ; 
and  it  declares  that  such  actions  shall  be  commenced  and  sued 
within  six  years  next  after  the  cause  of  such  actions  accrued, 
and  not  after ;  thus,  not  only  affirmatively  declaring  within 
what  time  these  actions  are  to  be  brought,  but  inhibiting  their 
being  brought  after  that  period." 

To  the  same  effect  is  the  case  of  Leonard  v.  Pitney,  5  Wend. 
31,  in  which  Justice  Marcy,  in  giving  the  opinion  of  the  court, 
refers  to  the  case  of  Troup  v.  Smith  and  Granger  v.  George,  h 
Barn.  &  Creswell,  149,  reported  in  11  Eng.  C.  L.  R.  406. 

In  the  case  of  8.  and  M.  Allen  v.  Mile,  17  Wend.  202,  Ch. 
Jus.  Nelson  held,  that  it  was  no  answer  to  a  plea  of  the  statute 
of  limitations,  that  the  cause  of  action  was  fraudulently  concealed 
by  the  defendant,  until  after  the  statute  had  attached,  and  that 
the  suit  was  brought  within  the  time  limited  by  the  statute  after 
the  discovery  of  the  right  to  sue. 

In  Smith  v.  Bishop,  9  Vermont,  116,  Phelps,  J.,  than  whom 
but  few  courts  could  boast  a  more  enlightened  judge,  delivering 
a  very  able  opinion  for  the  court,  says :  "  We  are  of  opinion, 
that  when  the  cause  of  action  is  perfected  and  the  statute  of 
limitations  has  subsequently  run,  the  action  is  barred,  although 
the  party  may  have  been  ignorant  of  his  cause  of  action,  and 
that  ignorance  may  have  resulted  from  the  character  of  the 
original  fraud,  or  the  manner  in  which  it  may  have  been  perpe- 
trated. We  are  by  no  means  sure  that  this  is  not  the  most  equit- 
able doctrine.  The  object  of  the  statute  is  to  put  a  perpetual 
seal  upon  stale  controversies,  and  to  prohibit  their  agitation 
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at  a  period  when  the  usual  means  of  eliciting  truth  are  not  at 
hand,  but  are  removed  forever — when  right  cannot  be  ascer- 
tained, and  justice  must  be  administered  at  random.  If  we 
make  the  protection  of  the  statute  to  depend  upon  the  plaintiff's 
knowledge  of  his  injury,  we  require  the  defendant  to  perpetuate 
the  evidence  of  that  knowledge  during  all  time ;  and  we  expose 
him,  when  this  and  other  evidence  necessary  for  his  defense 
shall  have  passed  from  him,  to  fresh  litigation,  with  no  other 
guide  to  correct  adjudication  than  the  shreds  of  evidence,  which 
accident,  or  a  subtle  and  more  sagacious  adversary,  may  have 
preserved.  If  we  could  engraft  such  a  provision  upon  the 
statute,  we  should  destroy  its  practical  utility  and  defeat  its 
great  purpose." 

In  Virginia,  the  same  doctrine  is  held.  Collis  v.  Waddy,  2 
Munford,  511. 

So  in  North  Carolina,  in  the  case  of  Hamilton  v.  Shepperd,  8 
Murphy,  115,  the  court  say  :  "  The  cause  of  action  accrued  when 
the  fraud  was  committed ;  three  years  having  run  from  that  time 
before  the  bringing  the  suit,  the  plaintiff  is  barred  ;  for  he  is  not 
within  any  of  the  savings  of  the  statute."  And  to  the  same 
effect  is  the  case  of  Thompson  and  Wife  v.  Blair  et  a/.,  ib.  583. 

In  South  Carolina,  in  Miles  v.  Berry,  1  Hill,  191,  where  the 
defendant,  the  maker  of  a  note,  secretly  and  fraudulently  ob- 
tained possession  of  the  note,  and  kept  it  until  the  statute  of 
limitations  had  run  out,  the  plaintiff,  on  discovering  the  fraud, 
and  that  the  defendant  had  possession,  brought  assumpsit  as  on 
a  lost  note,  to  recover  the  amount ;  it  was  held,  "  that  the  statute 
was  a  bar  to  the  action,  notwithstanding  the  fraud,  and  although 
the  plaintiff  did  not  know  where  the  note  was.  The  plaintiff's 
action  was  on  the  note,  not  on  the  fraud  ;  his  cause  of  action  is, 
that  the  money  which  the  defendant,  on  a  day  certain,  promised 
to  pay  him,  is  not  paid.  His  right  to  demand  payment  arose  on 
the  day  on  which  the  note  fell  due  ;  this  is  his  cause  of  action." 

In  Kentucky,  the  distinction  is  clearly  stated  in  the  case  of 
Pyle  v.  Beckivith,  1  J.  J.  Marshall,  445,  where  the  court  say: 
"  The  suit  being  for  the  fraud,  and  not  for  a  warranty,  the  cause 
of  action  accrued  on  the  sale,  and  the  limitation  commenced  run- 
ning as  soon  as  the  fraud  was  committed.  The  rule  is  otherwise 
in  equity.  There  the  limitation  takes  date  from  the  discovery  of 
the  fraud." 

The  cases,  favorable  to  the  plaintiff,  proceed  upon  the  ground 
of  such  a  fraudulent  concealment,  on  the  part  of  the  defendant, 
as  to  prevent  the  plaintiff  from  asserting  his  right,  and  that  the 
defendant  had  practiced  fraud  in  order  to  prevent  the  plaintiff 
from  obtaining  that  knowledge  at  an  earlier  period,  and,  it  would 
seem,  are  in  disregard  of  the  provisions  of  the  statute  of  limita- 
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tions,  for  fraud  is  not  a  saving  or  exception  in  it.  Our  statute 
of  limitations  directs  that  the  action  of  assumpsit  shall  be 
brought  within  five  years  next  after  the  cause  of  action  has 
accrued,  and  not  thereafter.  The  plaintiff 's  cause  of  action,  in 
this  case,  accrued  in  the  summer  or  fall  of  1852,  as  to  the  two 
notes  for  $297.50,  and  in  the  summer  or  fall  of  1853,  as  to  the 
note  for  one  hundred  dollars  ;  and  in  regard  to  this  note,  he  was 
fully  informed,  in  March,  1858,  on  the  return  of  the  principal, 
John  P.  Campbell,  of  the  fact  that  he  had  paid  it,  or  might  so 
have  been  informed  by  him,  and  in  time  to  save  the  operation  of 
the  statute — the  limitation  not  expiring,  as  to  this  note,  until 
some  months  thereafter. 

The  statute  barring  a  recovery  in  such  case,  we  have  no  dis- 
pensing power  over,  but  must  enforce  it. 

But  it  may  be  inquired,  what  fraud  is  shown  by  the  defendant, 
in  this  case  '(  He  surely  is  not  chargeable  with  any,  for,  if  the 
witness  is  to  be  believed,  he  paid  the  notes  to  Vanmeter,  and 
there  is  no  evidence  that  Vining  knew  that  fact.  A  fraudulent 
concealment  by  Vanmeter,  of  a  fact  unknown  to  Vining,  should 
not  prejudice  him.  All  the  fraud  which  is  disclosed,  lies  at  the 
foundation  of  the  action,  and  originated  with  Vanmeter,  and  he 
is  not  shown  to  have  practiced  any  arts,  or  resorted  to  any  de- 
vices to  prevent  the  plaintiff,  after  his  cause  of  action  had 
accrued,  from  discovering  such  cause  of  action.  As  to  the  small 
note,  he  knew  it  in  time  to  bring  his  action.  Vanmeter  was  dead 
when  this  action  was  brought,  and,  thereby,  one  of  the  means 
of  eliciting  truth  was  removed  forever.  He  was  not  present  to 
confront  the  witness. 

But  Vining  does  not  stand  in  the  same  situation  that  Van- 
meter would,  if  alive,  and  a  party  to  this  suit,  instead  of  Vining. 
The  latter  is  but  a  co-obligor  in  the  notes.  He  had  no  reason 
to  know  or  believe  they  were  paid  ;  he  found  them  unpaid  in 
the  hands  of  a  broker  in  Chicago,  deposited  there,  as  collateral 
security,  by  Vanmeter.  Their  payment,  if  paid,  was  made  at 
Chicago,  Vining  living  in  a  distant  county.  So  far  as  we  can 
gather  from  the  record,  there  were  but  two  persons  to  whom  the 
payment  was  known — Vanmeter,  and  John  F.  Campbell.  It  is 
shown,  that  Vanmeter  died  soon  after  the  time  of  the  alleged 
payment,  and  there  is  no  intimation,  or  suggestion,  that  he  ever 
communicated  the  fact  to  Vining — Campbell  himself  left  the 
country.  What  was  the  position  of  the  parties  to  this  suit  then, 
with  regard  to  the  means  of  obtaining  knowledge  of  the  pay- 
ment of  the  notes  ? 

John  F.  Campbell  was  the  principal  in  the  notes,  the  son  of 
the  plaintiff,  and,  it  may  well  be  presumed,  they  were  in  corres- 
pondence.    No  one  was  more  interested  than  the  plaintiff,  to 
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know  why  these  notes  had  not  been  paid,  and  how  easy  was  it 
for  him  to  make  the  inquiry  by  letter,  of  his  son,  in  1852,  when 
payment  was  demanded  of  him  ?  The  notes  being  in  the  hands 
of  the  broker,  was  sufficient  evidence  to  Vining  that  they  had 
not  been  paid.  If  there  be  culpability  in  failing  to  make  an 
early  discovery  of  the  payment  of  the  notes,  it  must  attach  to 
the  plaintiff. 

There  is  not  the  shadow  of  proof  that  the  defendant  practiced 
any  fraud  whatever,  or  any  device,  to  prevent  the  plaintiff  from 
obtaining  knowledge  of  the  payment  of  the  notes,  before  he 
paid  them  himself.  He  did  nothing  and  said  nothing  to  delay 
or  prevent  the  plaintiff  from  obtaining  a  knowledge  of  his  rights, 
and  which  could,  and  should  have  come,  very  naturally,  from 
.his  son,  the  principal  in  the  notes.  If  there  has  been  any  con- 
cealment since  the  death  of  Vanmeter,  of  which  the  plaintiff 
can  complain,  it  is  by  his  son,  and  not  by  Vining.  With  the 
slightest  vigilance,  the  plaintiff,  in  1852,  could  have  obtained  all 
the  necessary  knowledge  before  the  bar  of  the  statute.  As  to 
the  small  note,  he  could  have  saved  the  bar.  He  has  certainly 
been  guilty  of  great  laches.  Fraudulent  concealment  may  con- 
sist in  the  fraud  connected  with,  or  constituting  the  cause  of 
action,  or  it  may  consist  in  acts  subsequent,  designed  to  conceal 
a  cause  of  action  originating  without  fraud.  Vining  is  charge- 
able with  neither  ;  even  fraud  could  be  set  up  against  the  statute 
of  limitations.     The  judgment  of  the  Circuit  Court  is  affirmed. 

Caton,  C.  J.     I  think  fraud  may  be  replied  to  the  statute  of 
limitations. 

Walker,  J.     I  concur  with  the  Chief  Justice  in  his  view  of 
this  question.' 

Judgment  affirmea. 


The  Town  of  Lewiston,  Plaintiff  in  Error,  v.  William 
Proctor,  Defendant  in  Error. 

The  Same  v.  The  Same, 
error  to  fulton. 

The  statute  requiring  security  for  costs  in  penal  actions  does  not  apply  to  actions 
for  violation  of  city  or  town  ordinances. 

If  a  person  act  as  a  justice  of  the  peace  or  police  magistrate,  whether  he  was 
irregularly  elected  or  for  a  proper  period,  cannot  be  inquired  into  collaterally. 
His  decisions  under  color  of  office  will  be  enforced. 
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These  were  complaints  against  Proctor,  for  a  violation  of 
certain  ordinances  of  the  town  of  Lewiston,  prohibiting  an  in- 
cumbrance of  the  streets  of  that  town,  returnable  before  one 
Job  K.  Sweet,  as  the  police  justice  of  said  town.  Judgments 
were  pronounced  against  Porter,  who  took  an  appeal  to  the 
Circuit  Court  of  Fulton  county. 

At  the  June  term  of  the  Fulton  Circuit  Court,  before  Bailey, 
Judge,  the  plaintiff  moved  to  dismiss  the  appeal  for  the  follow- 
ing reasons: 

1st.  The  appeal  was  not  taken  in  time  provided  by  law  for 
appeals  in  such  cases. 

2nd.  The  bond  does  not  describe  the  same  judgment  as  re- 
cited in  the  transcript. 

Which  motion  was  overruled  by  the  court. 

At  the  September  term,  1859,  of  said  court,  the  defendant 
entered  his  motion  to  dismiss  the  suits,  and  assigned  the  follow- 
ing reasons : 

1st.  Because  the  plaintiff  did  not  give  security  for  costs  in 
the  court  below. 

2nd.  Because  the  court  below  refused  to  grant  a  change  of 
venue  on  application  of  defendant. 

3rd.     For  want  of  jurisdiction  in  the  court  below. 

4th.     For  insufficiency  of  the  complaint. 

After  argument,  the  court  sustained  the  motion  and  dismissed 
the  suit,  and  thereupon  rendered  judgment  against  the  plaintiff 
for  costs ;  to  which  decision,  in  dismissing  said  suit  and  render- 
ing said  judgment,  the  plaintiff  excepted. 

The  plaintiff  comes  to  this  court  by  writ  of  error,  and  makes 
the  following  assignment  of  errors :  The  Circuit  Court  erred 
in  refusing  to  dismiss  the  appeal ;  in  dismissing  the  suit ;  and  in 
rendering  judgment  against  the  plaintiff  below. 

The  proceedings  and  questions  in  the  two  cases,  are  very 
similar. 

Goudy,  Judd  &  Boyd,  for  Plaintiff  in  Error. 

M.  Hay,  and  M.  S.  Kimball,  for  Defendant  in  Error. 

^  Caton,  C.  J.  The  statute  requiring  security  for  costs  to  be 
given  in  actions  on  penal  statutes,  does  not  in  our  opinion  apply 
to  actions  _  brought  by  municipal  corporations  for  violation  of 
town  or  city  ordinances.  Such  ordinances  are  not  statutes 
within  the  meaning  of  that  act. 

In  the  view  we  take  of  this  case,  it  is  quite  immaterial  whether 
that  section  of  the  Lewiston  charter  which  authorizes  the  elec- 
tion of  a  police  magistrate  for  the  term  of  two  years,  was  void 
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or  not.  We  held,  in  Welch's  case,  that  police  magistrates  are 
justices  of  the  peace.  And  as  such,  the  justice  before  whom  these 
actions  were  commenced,  was  professing  to  act,  having  been 
elected  and  commissioned  as  such  officer,  and  was  therefore  a 
justice  of  the  peace  de  facto,  and  his  right  to  the  office  cannot 
be  inquired  into  collaterally.  It  is  true,  as  contended  by  the 
counsel  for  the  defendant,  there  can  be  no  such  thing  as  an 
office  de  facto.  There  must  be  an  office  dejure  which  the  officer  de 
facto  might  fill  before  his  acts  can  be  held  valid.  But  independ- 
ently of  the  section  of  the  Lewiston  charter  referred  to,  the  law 
had  created  such  an  office  there,  as  a  justice  of  the  peace,  not  only 
by  that  name,  but  the  law  of  the  27th  February,  1854,  created 
the  offices  of  police  magistrates  in  all  towns  and  cities  of  the 
State,  their  number  in  each  town  depending  on  the  number  of 
the  inhabitants  within  it,  so  that  there  can  be  no  controversy  as 
to  the  fact  that  here  was  such  an  office  as  this  officer  was  claim- 
ing to  hold.  Suppose  the  inhabitants  of  a  town,  which  from 
their  number  is  only  entitled  to  two  police  magistrates,  should 
elect  three,  all  of  whom  should  be  commissioned  by  the  governor; 
who  would  contend,  that  in  an  action  pending  before  the  one 
who  received  the  smallest  number  of  votes,  it  could  be  shown, 
to  oust  him  of  jurisdiction,  that  there  were  less  than  twelve 
thousand  inhabitants  in  the  town,  when  he  was  elected  ?  The 
very  statement  of  the  case  answers  the  whole  argument.  We 
know  by  the  law  of  the  land  that  there  was  such  an  office  as 
police  magistrate  or  justice  of  the  peace,  at  the  place  where 
this  man  was  exercising  the  duties  of  such  office,  and  the  case 
shows,  that  he  exercised  those  functions  by  color  of  office. 
This  brings  him  clearly  within  the  legal  definition  of  an  officer 
de  facto,  and  his  right  to  the  office  could  not  be  questioned 
collaterally. 

It  was  supposed  that  we  had  decided,  in  Maynard's  case,  14 
111.  R.  419,  that  one  holding  office  under  an  old  law,  which  did 
not  make  him  a  justice  of  the  peace,  could  not  be  a  justice  of 
the  peace  under  the  new  constitution.  We  did  decide  that  he 
could  not  be  a  justice  de  jure.  That  was  a  direct  proceeding 
against  the  mayor  of  Rockford,  to  compel  him  to  act  as  a  jus- 
tice of  the  peace,  and  we  decided  that  he  was  not  a  justice  of 
the  peace  de  jure,  and  refused  the  mandamus.  But  had  he 
assumed  to  act  under  his  commission  as  a  justice  of  the  peace,  it 
by  no  means  follows  that  we  should  have  held  his  acts  void. 

The  judgments  in  these  causes  must  be  reversed  and  the  causes 
remanded. 

Judgments  reversed. 
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Martha   A.  Vanzant,  Appellant,  v.  Isaiah  Vanzant, 

Appallee. 

APPEAL  FROM  MORGAN. 

The  act  of  1857,  amending  the  Homestead  Act,  requires  that  the  wife  of  the 
householder  shall  sign  a  waiver  or  release  of  the  homestead,  before  she  can  be 
affected  by  it. 

The  case  of  Kitchell  v.  Burgwin  et  ux.,  in  21  111.  R.,  page  40,  examined  and 
explained. 

The  release  or  waiver  of  the  homestead  must  be  express  ;  the  usual  covenants  in 
a  deed  cannot  operate  as  such.  The  waiver  may  appear  in  the  deed  of  convey- 
ance, if  clearly  stated. 

The  usual  form  of  acknowledgment  will  bind  a  husband ;  but  that  of  the  wife 
should  show  that  the  officer  taking  it  fully  informed  her  of  her  rights  under  the 
act,  and  that  she  voluntarily  released  or  waived  them. 

The  benefit  of  the  act  continues  to  the  widow  and  children,  until  the  youngest  of 
them  reaches  majority. 

A  divorced  woman,  if  she  is  the  meritorious  party  in  the  controversy,  and  is  en- 
trusted with  the  children,  will  enjoy  the  benefit  of  it. 

An  injunction  obtained  by  a  wife  against  her  husband,  pending  a  divorce,  will 
prevent  all  incumbrance  as  well  as  a  conveyance  of  the  property. 

Actual  residence  on  the  property  is  not  always  indispensable. 

The  facts  of  this  case  are  stated  in  the  opinion  of  Mr.  Justice 
Breese. 

The  decree  was  pronounced  by  Woodson,  Judge,  at  March 
term,  1859,  of  the  Morgan  Circuit  Court. 

D.  A.  and  T.  W.  Smith,  for  Appellant. 
J.  Ketch  am,  for  Appellee. 

Breese,  J.  The  record  in  this  case  presents  the  following 
facts :  On  the  19th  September,  1854,  John  A.  Vanzant  and 
Martha  A.,  his  wife,  executed  to  Isaiah  Vanzant  a  mortgage  on 
a  certain  lot  of  ground  in  Jacksonville,  in  Morgan  county,  to- 
gether with  other  property,  not  specifically  described,  to  which 
Martha  A.  was  entitled  from  the  estate  of  her  deceased  father, 
to  secure  the  payment  of  a  note  payable  to  Isaiah  Vanzant  by 
John  A.  Vanzant,  for  the  sum  of  two  hundred  and  eighty  dol- 
lars, with  interest  from  Feb.  6th,  1854,  until  paid,  and  also 
another  note  Isaiah  Vanzant  had  executed,  with  John  A.  as  his 
surety,  payable  to  Henry  G.  Pleklefter,  for  six  hundred  and 
twenty-five  dollars,  with  interest  at  ten  per  cent.  It  was  ac- 
knowledged in  the  usual  form,  the  wife,  Martha  A.,  relinquish- 
ing her  dower.  She,  with  her  husband,  was  then  living  on  the 
premises  with  their  infant  children.  On  the  9th  of  November, 
1857,  Martha  A.  Vanzant  filed  her  bill  in  chancery  for  a  divorce, 
and  for  alimony,  and  for  an  injunction  to  restrain  her  husband, 
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John  A.,  from  alienating  the  said  lot  and  premises,  and  house- 
hold furniture  contained  in  them.  The  injunction  was  allowed, 
and  on  the  hearing,  at  the  March  term,  1858,  a  decree  of 
divorce  was  granted  her,  the  custody  of  the  children  committed 
to  her,  and  that  she  have  for  alimony  the  real  and  personal 
estate  described  in  her  bill  of  complaint,  which  was  the  mort- 
gaged lot  and  the  household  and  kitchen  furniture,  and  that  the 
master  in  chancery  should  convey  to  her  the  said  lot,  which  he 
did  do  on  the  26th  March,  1858,  in  pursuance  of  the  decree. 

On  the  twenty-first  of  August,  1858,  following  this  decree 
and  deed  from  the  master  in  chancery,  Isaiah  Vanzant  filed  his 
bill  to  foreclose  the  mortgage  above  referred  to,  making  John 
A.  and  his  judgment  creditors  parties,  but  omitting  to  make 
Martha  A.  a  party  to  the  same,  which,  however,  was  done  by 
an  amendment  made  at  the  October  term  following.  Before  she 
was  made  a  party  to  this  bill,  to  wit,  on  the  21st  September, 
1858,  Martha  A.  Vanzant  filed  an  original  bill  against  Isaiah 
and  John  A.  Vanzant,  and  the  judgment  creditors,  stating, 
among  other  matters,  her  marriage  with  John  A.  and  the  birth 
of  four  children  by  him,  and  all  living ;  that  the  lot  in  contro- 
versy was  bought  with  her  funds  and  conveyed  to  her  then 
husband,  John  A.,  and  was  occupied  by  them  as  a  homestead 
until  November  ninth,  1857,  the  day  on  which  she  had  ex- 
hibited her  bill  for  a  divorce  and  alimony.  That  she  had  joined 
in  the  mortgage,  in  1851,  to  Isaiah  Vanzant ;' that  the  lot,  at 
the  date  of  the  mortgage,  was  the  homestead  ;  that  it  contained 
no  waiver  of  the  homestead  right,  and  was  not  recorded  until 
Nov.  10,  1858.  She  then  sets  out  the  filing  of  the  bill  for 
divorce  in  Nov.,  1857,  and  the  proceedings  and  decree  of  the 
court  thereon. 

The  bill  states,  that  during  the  pendency  of  the  proceedings 
for  the  divorce  and  alimony,  the  complainant  and  her  children, 
from  apprehension  of  some  harm,  did  not  occupy  the  premises, 
but  resided,  temporarily,  with  her  step-father.  About  one  month 
before  the  decree  passed  in  her  favor,  her  husband,  John  A.,  had 
rented  the  premises  to  a  tenant  at  ten  dollars  per  month,  who, 
immediately  after  the  decree,  attorned  to  her,  and  so  continued ; 
that  she  did  not  intend  to  abandon  the  homestead  as  a  means  of 
support,  that,  and  the  charity  of  her  friends,  being  her  only 
means.  She  claims  that  she  is  the  proper  head  and  representa- 
tive of  the  family,  and  as  such,  entitled  to  the  protection  of  the 
homestead  act  in  its  true  intent  and  meaning,  the  premises  not 
being  of  the  value  of  one  thousand  dollars.  She  then  states 
the  judgments  obtained  by  the  defendants  against  John  A.  Van- 
zant, at  periods  between  the  fourth  and  twenty-fourth  of  March, 
1858,  amounting  in  all  to  $214.41,  and  those  obtained  on  the 
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25th  of  March,  1858,  amounting  to  $190.38,  and  alleges  that 
these  judgment  creditors,  by  filing  transcripts  of  their  judg- 
ments with  the  clerk  of  the  Circuit  Court,  had  issued  and  levied 
their  executions  upon  these  premises,  and  sold  the  same  to  two  of 
said  creditors,  acting  for  themselves  and  for  the  other  creditors, 
for  eight  hundred  dollars,  including  the  mortgage  debt  of  Isaiah 
Vanzant.  That  the  purchasers  had  full  notice  of  all  her  rights, 
and  of  the  master's  deed  to  her,  and  of  her  written  protest 
against  the  sale ;  that  the  debts  were  contracted  by  her  then 
husband,  John  A.  Vanzant,  since  July  4,  1851,  and  judgments 
confessed  since  the  injunction  was  issued  in  her  behalf,  in  the 
suit  for  a  divorce,  and  prays  that  this  sale  may  be  vacated  and 
the  judgment  creditors  be]  enjoined  from  proceeding  irrespec- 
tive of  the  homestead  exemption  act,  and  for  general  relief. 

Isaiah  Vanzant  answers,  there  was  due  him,  on  the  note  and 
mortgage,  the  sum  of  three  hundred  and  forty-four  dollars  and 
nine  cents.  The  judgment  creditors  answer,  admitting  the 
marriage  of  complainant,  and  the  birth  of  the  children,  and  the 
purchase  of  the  premises  in  September,  1854,  and  conveyance 
to  John  A.  Vanzant,  but  deny  that  the  purchase  was  made  in 
consideration  of  funds  of  complainant,  coming  from  the  estate 
of  her  deceased  father,  or  upon  any  other  consideration  than 
the  same  expressed  in  the  deed,  which,  they  do  not  allege,  was 
furnished  by  John  A.  Vanzant  or  was  his  money.  Admit 
residence  on  the  lot  until  the  bill  was  filed  for  a  divorce,  and 
that  while  the  parties  were  living  thereon  they  supplied  the 
family  with  necessaries,  relying  upon  the  ownership  of  the 
premises  being  in  John  A.  Vanzant,  and  trusting  him  as  worthy 
of  credit.  They  allege  all  the  proceedings  to  be  regular  and 
legal,  any  claim  of  homestead  exemption,  by  complainant  or 
John  A.  Vanzant,  to  the  contrary  notwithstanding,  and  allege 
that  the  premises  were  not  occupied,  for  a  long  time  before  they 
were  sold,  by  John  A.  Vanzant  or  his  family,  so  that  the  sale 
of  it  came  within  the  provisions  of  the  homestead  exemption 
act. 

A  replication  was  filed  to  this  answer,  and  the  two  cases,  one 
of  Isaiah  Vanzant  v.  John  A.  and  Martha  Vanzant,  and  the 
judgment  creditors  of  John  A.  Vanzant,  and  the  other  of  Martha 
Vanzant  v.  John  A.  and  Isaiah  Vanzant,  and  the  same  judgment 
creditors,  proceeded  pari  passu,  on  proof  being  taken,  to  a 
final  decree,  which  contains  the  proofs.  That  decree  is  as  fol- 
lows in  substance  : 

On  this  12th  day  of  March,  1859,  came  the  said  Isaiah  and 
John  A.  Vanzant,  and  Lewis  Hatfield,  and  others,  judgment 
creditors,  by  their  solicitors,  Berdan,  Ketcham  and  McConnel, 
and  the  said  Martha  A  Vanzant,  by  her  solicitors,  D.  A.  and  T. 
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W.  Smith,  and  the  above  causes,  pertaining  to  the  same  subject 
matters,  came  on  to  be  heard  together,  on  the  bill  of  the  said 
Isaiah  Vanzant,  and  note  and  mortgage  therein  referred  to,  the 
bill  of  the  said  Martha  A.  Vanzant,  answers  thereto  by  the  said 
Isaiah  Vanzant,  Lewis  Hatfield,  and  others,  judgment  creditors, 
and  replication  to  said  answers.  It  appeared  to  the  court  that 
there  was  due  of  date  to  the  said  Isaiah  Vanzant,  on  said  note 
and  mortgage,  $334.69.  The  said  Martha  A.  Vanzant  caused 
to  be  produced  for  the  inspection  of  the  court,  and  fully  proved 
to  the  satisfaction  of  the  court,  all  the  proceedings  of  this  court, 
as  alleged  in  her  bill.  She  also  produced  and  proved,  to  the 
satisfaction  of  the  court,  the  deed  of  James  Berdan,  special 
master,  referred  to  in  her  bill.  Charles  Samples,  late  sheriff  of 
this  county,  under  oath,  testified  that  he  made  the  sale  of  the 
28th  of  August,  1858,  for  $800,  and  that  the  trustees  who  pur- 
chased, had  notice  of  her  written  protest  against  the  sale.  Jas. 
Green,  under  oath,  testified  in  behalf  of  said  Martha  A.  Van- 
zant, that  she  intermarried  with  the  said  John  A.  Vanzant  some 
years  since,  and  had,  by  him,  four  children,  oldest  born  February 
8th,  1848,  youngest  born  September  22nd,  1856.  That,  on  the 
19th  of  September,  1854,  in  consideration  of  funds  coming  from 
the  estate  of  the  deceased  father  of  said  Martha  A.  Vanzant, 
one  Pleklefter  conveyed,  in  fee  simple,  to  the  said  John  A.  Van- 
zaut,  the  lot  named  in  the  bill,  and  that  it  has  been  paid  for  out 
of  said  funds,  and  that,  from  time  of  purchase  to  November  9th, 
1857,  said  lot  was  occupied,  as  a  homestead,  by  said  John  A. 
and  Martha  A.  Vanzant  and  their  said  children,  and  that  said  lot, 
at  time  of  purchase,  was  not,  nor  had  it  ever  been,  nor  was  it  now, 
worth  exceeding  $1,000.  That,  during  the  pendency  of  suit  for 
divorce  and  alimony,  the  said  Martha  A.  Vanzant  and  her  chil- 
dren, from  apprehension  of  harm,  did  not  occupy  and  possess 
personally  the  real  and  personal  estate.  That  the  said  John  A. 
Vanzant,  about  a  month  before  the  decree  of  divorce,  rented 
the  lot  to  a  tenant,. who,  immediately  after  the  decree,  attorned 
to  the  said  Martha  A.  Vanzant.  That  she  and  her  children  are 
residing  temporarily  (and  have  been  since  decree  of  divorce)  in 
the  family  of  witness,  who  is  her  step-father,  as  the  best  arrange- 
ment for  the  comfort  of  herself  and  children,  and  that  their  only 
means  of  maintenance  are  the  occupancy  or  rents  of  said  prop- 
erty, said  personal  property,  their  own  efforts,  and  the  charity 
of  their  friends.  And  the  court  being  now  sufficiently  advised 
of  and  concerning  the  premises,  doth  order,  adjudge  and  decree 
as  follows,  to  wit : 

That  if  the  said  Martha  A.  Vanzant  shall  not,  in  thirty  days 
from  this  date,  pay  or  cause  to  be  paid,  to  the  master  in  chancery 
of  the   county,  the  said  sum  of   $334.69,  with  six  per  cent. 
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interest  from  this  date,  and  costs  of  this  suit,  to  and  for  the  use 
of  the  said  Isaiah  Vanzant  or  assigns,  that  then  the  said  master 
shall,  on  twenty  days'  notice  by  advertisement,  etc.,  sell,  redeem- 
ably  as  the  statute  provides,  but  irrespective  of  the  provisions 
of  the  homestead  exemption  law,  the  said  mortgaged  premises 
known  and  described  as,  etc.,  and  that  the  bill  of  the  said 
Martha  A.  Yanzant  be  dismissed  without  prejudice,  and  that 
defendants  in  her  bill  recover  their  costs. 

The  errors  assigned  are :  1st,  That  the  court  did  not  vacate 
the  sale  of  August  28th,  1858  ;  2nd,  That  the  court  did  not 
enjoin  the  judgment  creditors  from  proceeding  irrespective  of 
the  homestead  exemption  law ;  3rd,  That  the  court  decreed  a 
a  foreclosure  of  the  mortgage  to  Isaiah  Vanzant,  irrespective  of 
that  law  ;  and  4th,  That  the  court  dismissed  the  complainant's 
bill  without  prejudice. 

At  the  time  of  the  execution  of  this  mortgage,  the  homestead 
exemption  act  was  in  full  force.  It  provides,  (Scates'  Comp. 
576, )  "  That  in  addition  to  the  property  then  exempt  by  law 
from  sale  under  execution,  there  shall  be  exempt  from  levy  and 
forced  sale,  under  any  process  or  order  from  any  court  of  law 
or  equity  in  this  State,  for  debts  contracted  after  July  4th,  1851, 
the  lot  of  ground  and  the  buildings  thereon  occupied  as  a  resi- 
dence, and  owned  by  the  debtor,  being  a  householder  and  having 
a  family,  to  the  value  of  one  thousand  dollars.  Such  exemption 
shall  continue  after  the  death  of  such  householder,  for  the  benefit 
of  the  widow  and  family,  some  or  one  of  them  continuing  to 
occupy  such  homestead  until  the  youngest  child  shall  become 
twenty-one  years  of  age,  and  until  the  death  of  such  widow  ; 
and  no  release  or  waiver  of  such  exemption  shall  be  valid,  unless 
the  same  shall  be  in  writing,  subscribed  by  such  householder,  and 
acknowledged  in  the  same  manner  as  conveyances  of  real  estate 
are,  by  law,  required  to  be  acknowledged."  By  an  act  passed 
February  17th,  1857,  (Scates'  Comp.  577,)  this  section  is 
"  amended,  by  inserting,  after  the  words  '.  subscribed  by  such 
householder,'  the  words  '  and  his  wife,  if  he  have  one,'  it  being 
the  object  of  this  act  to  require,  in  all  cases,  the  signature  and 
acknowledgment  of  the  wife,  as  conditions  to  the  alienation 
of  the  homestead." 

We  understand  this  to  mean,  that  the  wife  of  the  householder, 
if  he  has  one,  shall  also  sign  the  waiver  or  release  before  she 
can  be  affected  by  it. 

In  commenting  on  this  statute,  in  Kitchell  v.  Burgwin  and 
Wife,  21  111.  R.  40,  we  intended  to  state  the  law  as  it  then  stood, 
without  special  reference  to  the  time  when  the  mortgage  in  that 
case  was  actually  executed.  At  page  46,  of  that  opinion,  we 
said,  the  wife  must  do  something  more  than  release  her  dower. 
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This  is  to  be  understood  with  reference  to  the  law  as  it  then 
stood,  when  the  opinion  was  written.  The  mortgage  in  that 
case  was  in  fact  executed  prior  to  1857,  and  of  course  did  not 
require  the  signature  of  the  wife  to  a  formal  release  or  waiver 
of  the  homestead  act,  but  it  did  of  the  householder  under  the 
act  of  1851.  The  mortgage  in  this  case  was  executed  by  the 
wife  prior  to  1857,  and  her  formal  release  was  therefore  un- 
necessary ;  but  that  of  the  husband,  being  a  householder,  was 
required,  and  cannot  be  dispensed  with,  so  as  to  prevent  the 
benefits  to  flow  from  it  to  the  family,  which  were  contemplated 
by  the  act.  It  is  very  manifest  the  controlling  consideration 
writh  the  legislature  in  passing  the  act,  was  the  family  of  the 
householder  —  it  was  for  their  benefit  rather  than  for  that  of 
the  householder.  It  is  made  to  survive  to  the  widow  and  to  the 
children  until  the  youngest  child  shall  become  twenty-one  years 
of  age.  But  the  householder  could  waive  or  release  this  right 
provided  he  did  so  in  writing  subscribed  by  him,  and  acknowl- 
edged in  the  same  manner  as  conveyances  of  real  estate  are  by 
law  required  to  be  acknowledged.  In  the  case  of  Burgwin  and 
Wife  we  have  said :  "  It  must  appear  that  the  privileges  and 
advantages  of  the  act  were  in  the  contemplation  of  the  parties 
executing  the  deed,  and  that  they  were  expressly  released  or 
waived  in  the  mode  pointed  out  in  the  statute."  We  wish  to 
be  understood  as  saying,  that  the  waiver  or  release  must  be  a 
formal  one.  The  insertion  in  the  deed  of  conveyance  of  the 
special  or  general  covenants  usually  inserted,  without  express 
reference  in  the  deed  to  this  act,  cannot  operate  as  a  release  or 
waiver  of  it.  There  must  be  a  writing  expressly  manifest- 
ing the  intention  to  waive  or  release,  and  that  writing  must  be 
signed  by  the  party  releasing,  and  it  must  be  acknowledged  as 
an  ordinary  deed  is  acknowledged.  This  release  or  waiver  may 
well  be  in  the  body  of  the  deed,  and  precede  the  signature  of 
the  grantors,  for  they  must  sign  it.  A  mere  statement  by  the 
officer,  in  his  certificate,  of  the  acknowledgment,  that  the 
householder  released  or  waived  the  benefits  of  the  act,  will  not 
be  a  compliance  with  the  act,  for  it  is  not  a  writing  subscribed 
by  the  householder,  as  the  act  imperiouly  demands.  The  act 
nowhere  requires  that  the  officer  taking  the  acknowledgment 
of  the  householder  alone  should  certify  that  he  released  or 
waived  the  benefits  of  the  act.  The  release  or  waiver  being 
expressed  in  the  body  of  the  deed  and  signed '  by  the  grantor, 
the  usual  form  of  acknowledgment  is  sufficient  as  to  him.  But 
as  it  regards  the  wife,  who  joins  in  the  execution,  since  the  act 
of  1857,  we  would  say,  that  a  fair  construction  of  the  act,  taken 
in  connection  with  the  conveyance  act,  would  require  that  the 
officer  taking  the  acknowledgment  of  the  wife,  should  certify, 
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also,  that  he  fully  informed  her  of  her  rights  under  the  act,  and 
that  she  voluntarily  released  or  waived  all  right  and  benefit 
under  it. 

The  mortgage  in  this  case  to  Isaiah  Vanzant,  was  executed 
in  the  ordinary  way,  and  contains  no  release  or  waiver  of  the 
homestead  act  by  John  A.  Vanzant,  the  householder,  and  then  in 
the  actual  occupancy  of  the  premises,  residing  thereon  with  his 
family.  The  benefits  of  the  act  not  having  been  released  or 
waived,  they  remained  to  the  family  for  their  benefit,  and  to 
continue  up  to  and  after  the  death  of  the  householder.  Whilst 
he  lives,  the  right  exists  so  long  as  there  remains  a  family  to 
enjoy  it.  When  he  dies,  the  exemption  continues  after  his 
death  for  the  benefit  of  the  widow  and  family,  some  or  one  of 
them  continuing  to  occupy  "  such  homestead,"  "  until  the  youngest 
child  shall  become  twenty-one  years  of  age,  and  until  the  death 
of  such  widow." 

The  intention  of  the  act  is,  manifestly,  to  save  the  homestead 
for  the  family,  and  there  is  the  same  necessity  for  a  home  when 
the  householder  is  living  as  when  he  is  dead,  hence  the  right  to 
this  homestead,  not  having  been  released  by  Vanzant,  enures  to 
his  family. 

The  question  now  arises,  did  the  divorce  of  the  wife  destroy 
this  right  ?  The  natural  death  of  the  householder  would  not 
destroy  it,  nor  would  his  civil  death  for  crime.  If  this  was  not 
so,  the  object  of  the  act  would  be  defeated,  and  the  beneficence 
of  the  legislature  of  no  avail.  The  wife  was  the  meritorious 
cause  of  the  divorce  —  the  children  composing  the  family  were 
committed  to  her  care  and  nurture,  and  have,  in  our  judgment, 
an  undoubted  right  to  occupy  the  homestead.  As  a  home,  and  as 
their  home,  it  has  never  been  granted  away,  or  the  right  to  occupy 
it  released  or  waived  by  any  one  competent  to  release  or  waive 
it.  The  spirit  and  policy  of  the  homestead  act  seem  to  de- 
mand this  concession,  and  to  regard  the  complainant,  for  this 
purpose,  as  a  widow  and  the  head  of  the  family. 

But  there  are  other  circumstances  disclosed  by  the  record, 
which  fortify  the  claims  of  the  complainant  to  the  enjoyment  of 
this  property.  In  the  first  place,  it  is  abundantly  proved  the 
property  was  purchased  with  her  own  means,  and  in  the  next 
place,  that  the  court  decreeing  the  divorce,  assigned  it  to  her  as 
alimony,  and  for  which  she  holds  the  deed  of  the  master  in 
chancery,  executed  under  the  decree  of  the  court,  and  this, 
anterior  to  the  proceedings  to  foreclose  the  mortgage  given  by 
John  A.  to  Isaiah  Vanzant,  and  prior  to  the  confession  of  the 
judgments  by  John  A.  to  the  other  defendants  to  the  bill.  But 
under  the  broad  shield  of  the  act  of  1851,  we  think  the  com- 
plainant can  be,  and  should  be  protected.     The  right  to  the 
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property  as  a  homestead  has  never  been  surrendered,  released 
or  waived.  Her  plea  is  not  for  herself  alone,  but  for  her  infant 
children. 

But  it  is  insisted,  that  the  complainant  did  not  reside  on  the 
premises  with  her  family,  after  filing  her  bill  for  a  divorce. 
That  absence  is  explained,  and  may  be  justified  by  the  case  of 
Walters,  Adm'x,  v.  The  People,  21  111.  R.  178.  The  tenant  in 
possession  attorned  to  her,  and  it  was,  therefore,  under  the  cir- 
cumstances, her  occupancy. 

As  to  the  claims  of  the  judgment  creditors,  which  the  court 
below  did  not  dispose  of,  we  have  to  say,  that  the  injunction 
allowed  complainant  on  applying  for  a  divorce,  should,  by  its 
very  nature  and  force,  prevent  as  well  any  incumbrances  being 
placed  upon  the  property  by  John  A.  Vanzant,  as  an  alienation 
of  it  by  him. 

When  the  bill  was  filed  in  this  case  for  divorce  and  alimony, 
the  premises  were  the  homestead  of  the  family,  and  the  rights  of 
complainant,  Martha  A.,  must  necessarily  be  determined,  as 
they  existed  at  that  time.  By  filing  her  bill,  she  obtained  a  lien 
upon  the  premises,  and  they,  thereby,  became  subject  to  whatever 
equities  she  might  be  able  to  establish.  Then,  who  meddled 
with  the  property  by  buying  the  same,  or  by  effecting  incum- 
brances on  it,  would  do  so  subject  to  her  equities,  and  on  the 
doctrine  of  lis  pendens,  would  be  affected  by  them.  Neither  the 
mortgagee  of  the  premises,  nor  any  other  person,  after  the  filing 
of  her  bill,  by  any  proceedings,  could  cut  out  her  equities ;  and 
bv  the  decree  and  deed  of  the  master,  she  became  the  exclusive 
owner  of  the  property,  and  actual  residence  thereon  became 
unnecessary.  Neither  could  John  A.  Vanzant,  by  abandoning 
the  premises,  give  efficacy  to  the  mortgage,  nor  to  any  other 
incumbrance. 

We  think,  therefore,  the  sale  under  the  judgments  in  which 
the  mortgage  debt  was  included,  was  invalid.  The  decree  of  the 
Circuit  Court  is  reversed,  and  the  cause  remanded,  with  directions 
to  that  court  to  enter  a  decree  for  the  appellant,  Martha  A.  Van- 
zant, for  the  premises,  as  her  own  property,  relieved  from  the 
judgments  and  mortgage,  and  sale  under  them,  she  to  hold 
the  same  discharged  from  all  incumbrances. 

Decree  reversed. 
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Eliezer  M.  Thorpe,  Appellant,  v.  William  Wheeler, 

Appellee. 

APPEAL  FROM  MACON. 

A  plea  which  avers  that  property  was  tendered  to  a  sheriff  in  satisfaction  of  an 
execution,  is  defective.  A  sheriff' cannot  receive  anything  but  money;  he  has 
authority  only  to  sell  property,  not  to  accept  it  in  satisfaction. 

If  a  defendant  has  several  tracts  of  land  upon  which  he  does  not  reside,  the 
plaintiff  in  execution  must,  if  he  can,  satisfy  his  execution  out  of  these.  But  if 
the  defendant  has  no  such  lands,  but  owns  land  on  which  he  resides,  not  exempted 
as  a  homestead,  and  has  personalty  liable  to  levy  and  sale,  the  plaintiff  may  elect 
upon  which  he  will  levy.  The  plaintiff  has  the  right  of  selection,  except  where 
that  right  is  limited  by  statute. 

This  was  a  judgment  upon  a  demurrer  to  pleadings,  which 
are  described  in  the  opinion  of  the  court.  Emerson,  Judge, 
decided  the  case  below,  at  July  term,  1859,  of  the  Macon  Circuit 
Court. 

Gallagher  &  Bunn,  for  Appellant. 

Malone  &  Nelson,  for  Appellee. 

Walker,  J.  This  was  an  action  of  replevin,  instituted  in 
the  Macon  Circuit  Court,  by  Thorpe  against  Wheeler,  for  the 
recovery  of  various  articles  of  personal  property.  To  the 
declaration,  the  defendant  filed  a  plea  of  non  cepil,  upon  which 
there  was  an  issue  to  the  country.  A  plea  of  non  detinet,  upon 
which  there  was  an  issue  to  the  country.  That  the  property 
was  that  of  defendant,  and  not  that  of  plaintiff,  and  also  a  plea 
of  avowry,  that  defendant  was  sheriff  of  Macon  county,  and 
that,  as  such  sheriff,  he  had  in  his  hands  a  writ  of  fi.  fa.,  issued 
from  the  clerk's  office  of  the  Macon  Circuit  Court,  on  the  11th 
day  of  December,  1858,  by  which  he  was  commanded  to  cause 
to  be  made  of  the  goods  and  chattels,  lands  and  tenements  of 
the  plaintiff,  and  one  Nathan  W.  Tupper,  the  sum  of  four 
hundred  and  ten  dollars,  with  interest  from  the  1st  day  of 
December,  1858,  with  costs  of  suit,  to  satisfy  a  judgment  in 
favor  of  James  Dennis,  lately  recovered  against  him  in  the 
Macon  Circuit  Court.  That  plaintiff  neglected  and  refused  to 
pay  the  same,  and  that  defendant,  as  sheriff  as  aforesaid,  by 
virtue  of  the  writ  of  fi.  fa.,  levied  upon  and  detained  the  goods 
described  in  the  declaration,  for  the  purpose  of  selling  the  same 
to  satisfy  the  judgment  and  execution,  as  he  lawfully  might. 

To  the  defendant's  third  plea,  plaintiff  filed  a  replication,  that 
the  property  in  the  goods  was  in  him,  and  not  in  the  defendant, 
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and  upon  this  replication  there  was  an  issue  to  the  country.  To 
the  defendant's  avowry,  plaintiff  filed,  as  a  plea  in  bar,  as  to  the 
detention  of  the  property  in  the  declaration  mentioned,  that  it 
was  unjust,  because  the  plaintiff,  at  the  time  of  the  levy,  was 
seized  and  possessed  of  certain  real  estate,  situate  in  Macon 
county,  which  is  described  in  the  plea,  containing  one  hundred 
and  sixty  acres,  all  of  which  was  liable  to  levy  and  sale  on  execu- 
tion. That  at  and  before  the  seizure  and  taking  and  detention 
of  the  goods  by  defendant,  plaintiff  offered  and  surrendered  to 
the  defendant  the  real  estate  in  satisfaction  of  the  execution  in 
the  avowry  mentioned,  which  was  more  than  sufficient  in  value 
to  discharge  the  amount  of  the  execution,  and  that  defendant 
refused  to  accept  the  real  estate  in  satisfaction  thereof.  That 
he  was  then  and  now  is  ready  to  surrender  the  real  estate  in 
satisfaction  of  the  execution.  He  filed  a  further  plea  to  the 
avowry,  in  which  it  is  averred  that  he  was  the  owner  of  fifty 
thousand  feet  of  oak  lumber,  worth  eight  hundred  dollars,  and 
of  two  hundred  cords  of  wood,  worth  three  hundred  dollars,  all 
of  which  was  situated  in  Macon  county,  subject  to  levy  and  sale 
on  execution,  and  that  at  and  before  the  levy  on  the  goods  and 
chattels  mentioned  in  the  declarations,  plaintiff  offered  and 
tendered  to  the  defendant  this  property  in  satisfaction  of  the 
execution,  which  defendant  refused  to  so  receive.  To  these 
pleas  defendant  filed  a  demurrer,  which  the  court  sustained,  and 
rendered  judgment  against  the  plaintiff  for  costs  of  suit,  from 
which  he  prosecutes  this  appeal,  and  assigns  for  error,  the  sus- 
taining the  demurrer  to  the  pleas,  and  rendering  judgment 
against  him. 

It  will  be  observed,  that  these  oleas  nowhere  aver  that  this 
property  was  offered  to  be  surrendered,  to  be  levied  and  sold, 
for  the  satisfaction  of  the  execution  ;  but  the  averment  is  that  it 
was  offerecLin  its  satisfaction.  The  rule  requires  that  the  plead- 
ings of  the  party  must  be  taken  most  strongly  against  the  party 
offering  them,  and  if  there  was  any  doubt  as  to  the  meaning,  it 
would  render  these  pleas  obnoxious  to  the  demurrer ;  but  here 
there  can  be  no  doubt  that  it  is  averred,  that  the  offer  was  to 
transfer  the  property  absolutely  to  the  sheriff,  in  satisfaction  and 
discharge  of  the  execution.  There  can  be  no  pretense  that  the 
sheriff  has  any  such  authority.  The  law  only  authorizes  him  to 
levy  and  sell  property  until  the  money  is  made  to  satisfy  the 
execution.  The  exigency  of  his  writ  requires  him  to  make  the 
money,  and  he  can  only  receive  money  in  its  satisfaction. 

But  the  question  was  argued  by  counsel  as  though  the  pleas 
had  alleged  that  the  offer  to  surrender  this  property  was  that 
it  might  be  levied  and  sold  on  the  execution.  This  then  pre- 
sents the  question,  whether  the  defendant  in  execution  has  the 
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right  to  compel  a  plaintiff  to  have  his  execution  levied  upon 
real  estate  instead  of  personal  property,  and  if  not,  whether  he 
has  the  right  to  select  personal  property  upon  which  it  shall  be 
levied.  The  9th  section  of  the  chapter  entitled  "  Judgments 
and  Executions,"  R.  S.  301,  is  this :  "The  plaintiff  in  execu- 
tion may  elect  on  what  property  he  will  have  the  same  levied, 
except  the  land  on  which  the  defendant  resides,  and  his  personal 
property,  which  shall  be  last  taken  in  execution,  excepting  and 
reserving,  however,  to  the  defendant  in  execution,  such  property 
as  is  or  may  be  by  law  exempt  from  execution."  Were  it  not 
for  the  exceptions  contained  in  the  latter  part  of  this  section,  a 
plaintiff  in  execution  would  have  the  unqualified  right  to  elect 
upon  what  property  of  the  defendant  it  should  be  levied  and 
sold.  The  first  exception  only  limits  and  restrains  that  right 
from  being,  in  the  first  place,  exercised  as  to  the  land  on  which 
the  defendant  resides  and  his  personal  property,  and  in  the  next, 
from  levying  upon  property  then  or  thereafter  exempt  from  levy 
and  sale.  If  the  defendant  have  a  number  of  tracts  of  land 
upon  which  he  does  not  reside,  the  plaintiff,  until  they  are  dis- 
posed of  by  levy  and  sale,  is  restricted,  in  his  election,  to  such 
property.  If  the  defendant  has  no  such  lands,  but  is  the  owner 
of  land  upon  which  he  resides,  and  which  is  not  exempt  under 
the  homestead  act,  and  also  has  personal  property  liable  to  levy 
and  sale,  the  plaintiff  may  elect  upon  which  he  will  have  his 
execution  levied  and  satisfied.  The  election  is  given  to  the 
plaintiff,  and  he  has  the  right  to  its  exercise,  except  in  so  far 
as  the  statute  has  limited  him,  and  we  find  no  limitation  upon 
the  right  in  such  a  case.  If  he,  in  such  a  case,  elect  to  have 
personal  property  levied,  and  not  the  real  estate  upon  which 
the  defendant  resides,  then  he  may  choose  what  description 
shall  be  seized,  except  such  as  is  exempt  from  levy  and  sale. 
This  seems  to  have  been  the  manifest  intention  of  the  legislature 
by  this  enactment. 

But  it  is  urged  that  this  real  estate  should  have  been  seized, 
and  the  personal  property  was  not  subject  to  the  election  of  the 
plaintiff,  until  the  real  estate  had  been  sold.  This  question 
depends  upon  the  averments  of  the  plea.  It  is  not  stated  in 
the  plea  that  this  land  was  not  the  residence  of  the  defendant. 
For  aught  that  appears  it  may  have  been  his  homestead,  and 
may  have  been  of  the  value  of  more  than  one  thousand  dollars, 
and  thus  be  liable  to  levy  and  sale.  If  that  were  so,  then  we 
have  seen  he  had  the  right  to  levy  either  upon  the  land  or  the 
personal  property,  as  he  might  choose.  And  before  the  defend- 
ant in  execution  would  have  a  right  to  compel  a  levy  on  land, 
he  must  show  that  it  is  liable  under  the  statute  to  be  sold,  before 
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the  personal  property  could  be  seized,  and  in  this  case,  that  has 
not  been  made  to  appear. 

We  are  unable  to  perceive  any  error  in  this  record  requiring 
the  reversal  of  the  judgment  of  the  Circuit  Court,  and  it  is 
therefore  affirmed. 

Judgment  affirmed. 


The  People  of  the  State  of  Illinois,  ex  relatione  Martin 
Ballou,  Complainant,  v.  Jesse  K.  Dubois,  Auditor  of 
the  State  of  Illinois,  Respondent. 

application  for  a  mandamus. 

The  constitution  creates  the  office  of  circuit  judge,  and  fixes  the  term  of  office ; 
the  General  Assembly  creates  the  circuits  ;  but  the  latter  cannot  deprive  a  judge 
of  his  office  and  compensation,  by  creating  a  new  circuit  out  of  the  territory  from, 
which  he  was  elected.  Once  elected,  a  circuit  judge  holds  his  office  under  the 
constitution,  unless  removed  in  the  mode  prescribed  by  it. 

This  was  an  application  for  a  peremptory  mandamus,  founded 
upon  the  following  agreed  case  : 

It  is  agreed  by  the  parties  in  this  case,  that,  under  and  by 
virtue  of  the  provisions  of  an  act  entitled,  "  An  act  to  establish 
the  twenty-third  judicial  circuit,  and  to  fix  the  times  for  holding 
courts  in  the  ninth  judicial  circuit,"  approved  February  10th, 
1857,  at  a  regular  election  for  judge  and  state's  attorney,  for 
the  said  twenty-third  judicial  circuit,  held  in  the  counties  of 
Bureau,  Putnam  and  Marshall,  in  said  State,  on  the  14th  day  of 
March,  A.  D.  1857,  Martin  Ballou,  of  the  county  of  Bureau 
aforesaid,  the  relator,  was  duly  elected  to  the  office  of  judge  of 
said  twenty-third  judicial  circuit,  and  afterwards,  to  wit,  on  the 
31st  day  of  March,  A.  D.  1857,  in  pursuance  of  his  said  elec- 
tion, was  duly  commissioned  by  the  Governor  of  the  State  of 
Illinois,  as  such  judge,  and  that  he  thereupon  duly  qualified,  by 
taking  and  subscribing  the  several  oaths,  as  required  by  the 
constitution  and  laws  of  this  State,  and  entered  upon  the  dis- 
charge of  the  duties  of  his  said  office  of  judge  aforesaid,  and 
exercised  said  office,  and  discharged  the  duties  thereof,  from 
that  time  until  the  May  term  of  the  Circuit  Court  of  Marshall 
county,  A.  D.  1859,  as  hereinafter  stated,  and  that  he  still  claims 
to  yet  hold  his  said  office  by  virtue  of  his  election,  commission 
and  qualification  aforesaid,  which  office  he  has  not  resigned. 

It  is  further  agreed,  that,  at  the  time  of  said  Ballou's  election 
aforesaid,  he  then  resided  and  had  resided  in  said  Bureau 
county  more  than  five  years  prior  thereto,  and  was  eligible  to 
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said  office,  and  at  which  place  he  has  ever  since  resided,  and 
still  does  reside. 

It  is  farther  agreed,  that,  at  an  election  for  judge  and  state's 
attorney,  held  in  the  counties  of  Putnam,  Marshall  and  Wood- 
ford, on  the  5th  day  of  April,  A.  D.  1859,  under  and  by  virtue 
of  the  provisions  of  an  act  entitled,  "  An  act  to  repeal  a  certain 
act  herein  named,  and  to  establish  the  twenty-third  judicial 
circuit,"  approved  the  11th  day  of  February,  A.  D.  1859,  Mark 
Bangs,  of  the  county  of  Marshall,  was  elected  to  the  office  of 
judge  of  the  twenty-third  judicial  circuit  named  in  said  last 
mentioned  act,  and,  in  pursuance  of  his  said  election,  thereupon, 
on  or  about  the  21st  day  of  April,  A.  D.  1859,  commissioned  by 
the  Governor  of  the  State  of  Illinois,  as  such  judge,  and  that 
he  thereupon  duly  qualified,  by  taking  and  subscribing  the  several 
oaths,  as  required  by  the  constitution  and  laws  of  this  State,  and 
that,  at  the  time  of  his  said  election,  he  was  eligible  to  said  office. 

That,  at  the  May  term  of  the  Circuit  Court  of  Marshall 
county,  begun  and  held  on  the  1st  Monday  of  May,  1859,  (that 
being  the  time  for  holding  the  first  term  of  any  Circuit  Court  in 
the  twenty-third  judicial  circuit  named  in  said  last  mentioned 
act  subsequent  to  said  election,  as  therein  provided,)  said  Ballou 
duly  attended  at  the  place  of  holding  the  said  Circuit  Court  of 
Marshall  county,  and  was  then  and  there  ready,  willing,  and 
offered  to  hold  the  said  court,  and  the  courts  in  said  circuit,  and 
to  exercise  and  discharge  all  the  duties  of  judge  of  said  judicial 
circuit ;  but  that  said  Mark  Bangs,  claiming  to  hold  the  office  of 
judge  of  said  judicial  circuit,  under  and  by  virtue  of  his  elec- 
tion, commission  and  qualification  aforesaid,  then  and  there  took 
possession  of  said  office  of  judge  of  said  judicial  circuit,  and 
held  the  aforesaid  May  term  of  said  Circuit  Court,  (except  as 
hereinafter  named,)  and  exercised  and  discharged  the  duties  of 
said  office,  and  has  ever  since  continued  to  exercise  said  office 
and  discharge  the  duties  thereof,  and  still  claims  to  hold  said 
office— so  that  said  Ballou  could  not  hold  said  May  term  of  said 
court,  or  exercise  the  said  office  or  discharge  the  duties  thereof. 
And  that,  thereupon,  said  Ballou  then  and  there  instituted  a 
suit  in  the  Circuit  Court  of  said  Marshall  county,  at  said  May 
term  thereof,  by  information  in  the  nature  of  quo  warranto,  in 
the  name  of  the  People  of  the  State  of  Illinois,  ex  relatione  of 
Martin  Ballou,  against  said  Mark  Bangs,  for  the  purpose  of  de- 
termining the  right  aforesaid  to  said  office,  and  thereupon  such 
proceedings  were  had  in  said  court,  (Judge  Powell  then  presid- 
ing, at  the  request  of  said  Bangs,)  that  judgment  was  rendered 
in  said  case  in  favor  of  said  defendant  therein,  and  thereupon 
an  appeal  was  prayed  by  plaintiff,  and  said  appeal  allowed 
by  said  Circuit  Court,  to  the  Supreme  Court  of  this  State,  and 
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where  which  appeal  in  said  case  is  now  pending  and  undeter- 
mined. 

That  said  Ballou  has  duly  made  demand  of  the  auditor  of 
this  State,  to  issue  his  warrant  upon  the  treasurer  of  this  State, 
for  the  payment  of  said  Ballou's  salary  as  judge  aforesaid,  which 
may  have  accrued  and  become  due  him  subsequent  to  the  21st 
day  of  April,  1859,  (that  being  the  date  of  the  commission  issued 
as  aforesaid  to  said  Bangs,)  with  which  demand  and  requirement 
said  auditor  refused  to  comply,  and  declines  to  issue  any  war- 
rant for  the  payment  of  such  salary,  since  the  said  21st  day  of 
April,  1859,  by  reason  of  the  election  and  commission  of  said 
Bangs,  as  aforesaid. 

Now,  it  is  hereby  agreed  to  submit  the  question  aforesaid  to 
the  Supreme  Court,  to  be  decided  in  the  same  way  as  though  the 
application  had  been  made  in  due  form,  the  said  Jesse  K.  Dubois 
waiving  the  issuing  of  a  writ,  and  entering  his  appearance  ;  also 
waiving  all  questions  of  form,  either  in  relation  to  the  mode  of 
proceeding,  or  otherwise. 

If  the  Supreme  Court  shall  be  of  opinion  that  said  Ballou  is 
lawfully  entitled  to  the  office  of  judge  aforesaid,  or  is  lawfully 
entitled  to  the  payment  of  the  salary  of  a  judge  aforesaid,  then 
the  court  is  to  decide  in  favor  of  the  relator,  and  a  writ  of 
peremptory  mandamus  may  issue. 

This  agreement  is  to  be  deemed  and  taken  for,  and  have  the 
same  effect  as  a  petition,  writ  and  return  thereto,  and  as  though 
all  the  regular  proceedings  and  steps  had  been  taken  to  obtain 
a  peremptory  mandamus. 

Although  it  is  not  so  stated  in  the  agreed  case,  the  act  of  the 
11th  of  February,  1859,  which  established  the  twenty-third 
judicial  circuit,  in  the  second  section  thereof,  provides,  that  the 
county  of  Bureau  shall  be  attached  to  and  become  a  part  of  the 
ninth  judicial  circuit,  thereby  leaving  Judge  Ballou  without  any 
territory  over  which  to  preside. 

M.  Ballou,  pro  se. 

J.  B.  White,  District  Attorney,  for  the  Auditor. 

Caton,  C.  J.  The  seventh  section  of  the  fifth  article  of  the 
constitution,  provides :  "  The  State  shall  be  divided  into  nine 
judicial  districts,  in  each  of  which  one  circuit  judge  shall  be 
elected  by  the  qualified  voters  thereof,  who  shall  hold  his  office 
for  the  term  of  six  years,  and  until  his  successor  shall  be  com- 
missioned and  qualified :  Provided,  the  General  Assembly  may 
increase  the  number  of  circuits  to  meet  the  future  exigencies  of 
the  State." 
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The  fifteenth  section  of  the  same  article  provides :  "  On  the 
first  Monday  of  June,  1855,  and  every  sixth  year  thereafter,  an 
election  shall  be  held  for  judges  of  the  Circuit  Courts  :  Provided, 
whenever  an  additional  circuit  is  created,  such  provision  may  be 
made  as  to  hold  the  second  election  of  such  additional  judge  at 
the  regular  elections  herein  provided  for." 

While,  by  these  provisions  of  the  constitution  it  will  be  seen 
the  legislature  is  authorized  to  increase  the  number  of  judicial 
districts,  the  constitution  itself  creates  the  office  of  circuit  judge 
in  each  district,  and  fixes  the  term  of  office  of  the  circuit  judges 
at  six  years,  and  till  their  successors  are  commissioned  and 
qualified,  except  in  the  case  of  a  new  district  being  created, 
when  it  provides  that  the  circuit  judge  for  such  district  shall 
hold  his  office  only  till  the  next  regular  election  for  circuit 
judges,  and  till  his  successor  is  elected  and  qualified.  The 
question  is,  can  the  legislature  expel  a  circuit  judge  from  his 
office  by  creating  a  new  district,  and  taking  from  him  the  terri- 
tory which  constituted  his  district?  The  bare  reading  of  the 
constitution  must  convince  every  one  that  it  intended  to  prohibit 
such  a  proceeding.  It  was  the  intention  of  that  instrument  to 
place  the  judges  entirely  above  and  beyond  the  legislative  con- 
trol or  interference,  except  by  impeachment  or  address,  as  pro- 
vided for  in  the  twelfth  section  of  the  fifth  article.  It  is  the 
constitution  which  creates  the  office  of  circuit  judge,  and  not 
the  legislature.  All  the  latter  can  do  is  to  create  new  judicial 
districts,  the  constitution  in  advance  having  created  the  office 
of  circuit  judge  for  such  district.  The  tenth  section  of  the 
same  article  provides,  that  "  the  judges  of  the  Supreme  and 
Circuit  Courts  shall  not  be  eligible  to  any  other  office  or  public 
trust,  of  profit,  in  this  State,  or  the  United  States,  during  the 
term  for  which  they  are  elected,  nor  for  one  year  thereafter." 
If  the  legislature  can  legislate  a  judge  out  of  office  the  next 
day  after  he  is  elected,  he  must  stand  disqualified  for  any  other 
office  or  trust,  of  profit,  for  the  remainder  of  the  seven  years ; 
while  it  was  the  intention  of  the  constitution  that  he  should 
only  be  disqualified  for  one  year  after  he  went  out  of  office, 
unless  he  voluntarily  resigns,  or  is  impeached  or  addressed 
out  of  office. 

It  is  unnecessary  now  to  say  whether  the  legislature  may, 
under  the  constitution,  reduce  the  number  of  judicial  districts 
by  abolishing  one  and  attaching  its  territory  to  others.  If  it 
may,  then  no  doubt  the  office  would  cease  upon  the  expiration 
of  the  term  of  the  judge  of  such  district ;  but  till  the  expira- 
tion of  his  term,  if  he  conducts  himself  properly  and  does  not 
become  disqualified,  the  constitution  has  not  provided,  nor  has 
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it  authorized  any  mode  of  expelling  him  from  the  office,  which 
is  created  by  the  constitution,  and  which  he  holds  under  the 
constitution. 

The  peremptory  writ  of  mandamus  must  issue. 

Peremptory  mandamus  awarded. 


George  A.  Montag,  Appellant,  v.  James  J.  Linn, 

Appellee. 

APPEAL  FROM  ADAMS. 

Where  an  instruction  given,  is  substantially  the  same  as  one  refused,  the  judgment 
will  not  be  reversed  for  such  refusal;  especially  where  the  latter  instruction  is 
expressed  in  such  language  as  would  throw  a  suspicion  upon  the  testimony  of 
one  of  the  parties. 

The  court  has  discretion  in  reference  to  the  time  when  testimony  may  be  received  ; 
and  a  plaintiff  in  ejectment  may  offer  a  deposition  after  testimony  has  been 
closed,  showing  title,  especially  if  it  is  rebutting  testimony. 

It  is  the  province  of  the  court  to  judge  of  the  legal  effect  of  a  deed. 

Where  interlineations  or  alterations  occur  in  a  deed,  it  is  presumed  they  were 
made  after  it  was  executed,  and  the  party  claiming  under  it  must  explain  them. 

An  alteration  of  the  numerical  description  of  land  is  fatal  to  a  deed,  if  unex- 
plained, and  should  not  be  countenanced;  and  may  not  be  explained  by  that 
portion  of  the  deed  which  says  it  was  granted  to  A.  B.  for  military  services,  etc., 
without  additional  proof  of  identity. 

This  was  an  action  of  ejectment,  brought  by  the  appellee 
against  the  appellant,  to  the  March  term,  1856,  of  the  Adams 
Circuit  Court,  for  the  recovery  of  the  south-east  25,  2  south,  8 
west,  in  Adams  county,  Illinois. 

Declaration  in  the  usual  form,  and  plea  of  not  guilty. 

At  the  October  term,  1859,  of  said  court,  a  trial  was  had 
before  Sibley,  Judge,  and  a  jury. 

The  jury  found  for  plaintiff,  and  defendant  entered  a  motion 
for  new  trial. 

The  motion  was  overruled,  and  judgment  entered  in  favor  of 
plaintiff  for  the  recovery  of  said  premises  and  for  costs,  and  a 
writ  of  possession  awarded.  Defendant  prayed  an  appeal  and 
filed  his  bill  of  exceptions,  which  is  substantially  as  follows : 

Plaintiff  offered  on  trial,  to  the  jury,  an  exemplification  of  a 
patent  from  the  United  States  to  John  Silver,  a  private  in 
Mcintosh's  company  of  light  artillery,  dated  February  26, 1818, 
for  the  premises  in  controversy.  And  also  offered  and  read  in 
evidence  (defendant  objecting)  a  deed  of  conveyance  in  fee 
simple,  for  the  premises  in  controversy,  dated  January  11, 1855, 
purporting  to  be  made  by  John  Silver  to  Albert  M.  Noyes; 
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consideration,  one  hundred  dollars ;  duly  acknowledged,  and 
which  was  recorded  January  24, 1856,  in  the  office  of  the  clerk 
of  the  Circuit  Court  of  Adams  county,  Ilinois. 

Plaintiff  then  offered,  and  read  in  evidence,  a  deed  for  said 
premises  from  said  Albert  M.  Noyes  to  plaintiff,  dated  Feb- 
ruary 1,  1856,  duly  acknowledged  and  recorded  in  Adams 
county  aforesaid  ;  and  rested  his  case. 

Defendant  admitted  that  he  was  in  possession  of  the  premises 
in  dispute  when  the  suit  was  commenced. 

Defendant,  on  his  part,  then  read  in  evidence  the  original 
patent  from  the  United  States,  reciting  that  "  John  Silver,  hav- 
ing deposited  in  the  general  land  office  a  warrant  in  his  favor, 
numbered  11,681,  there  is  granted  unto  the  said  John  Silver, 
late  a  private  in  Mcintosh's  company  of  light  artillery,  a  certain 
tract  of  land,  containing  one  hundred  and  sixty  acres,  being 
the  south-east  quarter  of  section  twenty-five,  of  township  two 
south,  in  range  eight  west,  in  the  tract  appropriated  by  the  acts 
aforesaid  for  military  bounties  in  the  territory  of  Illinois.  To 
have  and  to  hold,"  etc.  Dated  26th  of  February,  1818.  Re- 
corded in  the  general  land  office  at  Washington. 

Defendant  then  read  to  the  jury  a  deed  from  John  Silver  to 
Joseph  B.  Cofield,  dated  the  18th  day  of  January,  1850,  with 
the  accompanying  certificates,  which  deed  describes  the  premises 
conveyed,  and  is  as  follows : 

"  All  that  certain  tract  of  land  situate,  lying  and  being  in 
the  military  bounty  district  in  the  State  of  Illinois,  being  the 
south-east  quarter  of  section  (25)  twenty-five,  of  township  (2) 
two  south,  in  range  (8)  eight  west,  containing  (160)  one  hun- 
dred and  sixty  acres  of  land.  Being  the  same  tract  of  land 
granted  to  John  Silver  by  the  government  of  the  United  States 
of  America,  for  military  services  as  a  soldier  in  Mcintosh's  light 
artillery,  in  the  army  of  the  United  States,  during  the  late  war 
with  Great  Britain." 

Said  deed  was  in  the  usual  form  of  general  warranty  deeds, 
was  for  an  expressed  consideration  of  $150,  was  proved  by 
one  of  the  subscribing  witnesses  on  the  18th  of  January,  1850, 
before  Samuel  Badger,  a  notary  public  for  the  commonwealth  of 
Pennsylvania,  residing  in  the  city  of  Philadelphia,  on  the  18th 
of  January,  1850,  and  was  recorded  in  the  office  of  the  clerk 
of  the  Circuit  Court  of  said  Adams  county,  and  also  a  certificate 
of  conformity  indorsed  thereon,  which  was  read  in  evidence 
with  said  deed,  executed  under  seal  of  the  Court  of  Common 
Pleas  of  the  county  of  Philadelphia,  by  the  clerk  of  said  court, 
certifying  that  the  execution  and  proof  of  said  deed  was  in 
conformity  with  the  laws  of  Pennsylvania. 

Defendant  next  read  in  evidence,  deeds  in  due  form,  purport- 
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ing  to  convey  the  title  to  said  premises  from  said  Joseph  B. 
Cofield  to  defendant ;  and  rested  his  case. 

Plaintiff  then  read  to  the  jury  (defendant  objecting)  a  depo- 
sition purporting  to  be  from  John  Silver,  who  testifies,  on  the 
17th  of  February,  1857,  that  he  is  about  sixty-six  years  of  age ; 
that  he  was  a  soldier  in  the  last  war  with  Great  Britain  ;  that  he 
enlisted  in  Boston,  in  1814,  and  served  until  he  was  discharged, 
at  Plattsburg,  in  summer  of  1815  ;  that  he  served  under  Captain 
Mcintosh,  first  company,  first  regiment  of  light  artillery,  as  a 
private.  Gave  his  discharge  to  the  person  he  boarded  with  in 
New  York,  a  countryman  of  witness,  a  Portugese.  Afterwards 
went  into  United  States  naval  service,  and  in  1818  was  cast 
away  off  South- West  Pass,  and  lost  some  papers,  but  had  not 
his  discharge  with  them  ;  knows  it  was  then  in  New  York.  Left 
the  navy  in  1830,  and  settled  in  Pottsville,  Schuylkill  county, 
Pennsylvania.  Told  Col.  Straub,  member  of  congress  from  that 
county  in  1853,  that  witness  had  land  coming  to  him  for  services 
in  last  war,  and  did  not  know  what  had  become  of  it.  Asked 
him  to  inquire  about  it,  and  received  a  communication  from 
department  at  Washington,  dated  January  12, 1854,  stating  that 
the  claim  of  John  Silver,  No.  175,296,  for  bounty  land,  under 
the  Act  of  September  28,  1850,  was  received  and  would  be 
attended  to.  Witness  received  another  communication  from  the 
pension  office,  stating  that  the  records  of  the  office  show  that 
John  Silver  received  a  warrant  for  service  under  Captain 
Mcintosh,  in  the  war  of  1812,  for  160  acres  of  land,  subse- 
quently patented  to  him,  and  that  consequently  witness  was  not 
entitled  to  bounty  land  under  Act  of  September  28,  1850  ;  and 
afterwards  got  a  duplicate  for  this  land. 

Conveyed  land  in  controversy  to  Albert  M.  Noyes,  on  11th 
January,  1855. 

Never  conveyed  the  land  to  Joseph  B.  Cofield,  and  never 
knew  him.  Never  conveyed  to  anyone  except  Noyes;  if  there 
is  any  deed  purporting  to  be  from  witness  to  Cofield,  it  is  a 
forgery. 

An  exception  was  taken  by  defendant  to  the  reading  of  the 
aforesaid  deposition,  after  plaintiff  had  closed  his  evidence  and 
rested  his  case,  it  not  being  rebutting  evidence. 

The  jury  found  for  plaintiff. 

Defendant  moved  for  a  new  trial,  because  the  court  gave 
improper  instructions  for  plaintiff,  and  refused  proper  instruc- 
tions for  defendant ;  the  court,  by  some  of  its  instructions, 
decided  questions  of  fact,  and  left  questions  of  law  to  the  jury ; 
the  instructions  given  for  plaintiff  were  not  the  law,  and  were 
calculated  to  mislead  the  jury. 

The  court,  Sibley,  Judge,  overruled  said  motion,  and  rendered 
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final  judgment  on  the  verdict  for  the  recovery  of  the  premises, 
and  for  costs. 

The  errors  assigned  are  : 

1.  The  permitting  deposition  of  John  Silver  to  be  read  to 
jury  after  evidence  was  closed. 

2.  In  giving  instructions  Nos.  one,  two  and  three  for  plaintiff. 

3.  In  refusing  to  give  instructions  as  asked  for  by  defendant. 

4.  In  not  granting  a  new  trial  for  reasons  assigned. 

Williams,  Grimshaw  &  Williams,  for  Appellant. 
A.  Wheat,  for  Appellee. 

Breese,  J.  The  errors  assigned  on  this  record,  question  the 
correctness  of  the  decision  of  the  Circuit  Court,  in  permitting 
the  deposition  of  John  Silver  to  be  read  to  the  jury  after  the 
evidence  was  closed,  and  in  giving  the  following  instructions  to 
the  jury  on  the  part  of  the  plaintiff: 

"  The  court  instruct  the  jury  that  the  plaintiff,  Linn,  has 
proved  title  to  the  premises  in  question  in  fee  simple,  and  is 
entitled  to  a  verdict  in  his  favor,  unless  they  believe,  from  the 
evidence,  that  the  deed  from  John  Silver  to  Joseph  B.  Cofield, 
offered  in  evidence  by  the  defendant,  was  the  genuine  act  and 
deed  of  John  Silver,  the  patentee  of  said  premises. 

"  That  material  interlineations  in  a  deed  are  presumed  to  be 
made  after  the  execution  of  the  same,  and  render  the  deed  void, 
unless  they  are  explained  by  the  party  taking  the  benefit  thereof, 
and  that  in  this  case  the  jury  will  consider  the  deed  purporting 
to  be  executed  by  John  Silver  to  Cofield,  and  read  in  evidence 
by  the  defendant,  as  void  and  worthless,  unless  they  believe, 
from'  the  appearance  of  said  deed,  that  the  interlineations 
therein  were  made  at  the  time  o.f  the  execution  thereof,  or  before 
that  time. 

"  That  if  the  jury  believe,  from  the  evidence,  that  the  witness, 
Silver,  was  the  patentee  of  the  land  in  controversy,  and  that  he 
is  a  truthful  witness  in  his  depositions  taken  and  read  in  this 
case,  then,  in  making  up  their  verdict,  they  should  consider  the 
deed  read  in  evidence  by  the  defendant,  purporting  to  be  exe- 
cuted by  John  Silver  to  Cofield,  as  a  forgery  ;  and  the  jury  are 
to  regard  Silver  as  a  truthful  witness,  unless  his  testimony  has 
been  impeached  in  some  legal  manner." 

And  in  refusing  to  give  the  following  instruction  asked  by  the 
defendant  : 

"  That  the  uncorroborated  evidence  of  the  witness,  John 
Silver,  is  to  be  received  by  the  jury  with  caution,  as  tending 
to  prove  his  identity  with  the  soldier  to  whom  the  land  was 


JANUARY  TERM,   1860.  555 

Montag  v.  Linn. 

patented,  or  that  he  had  not  previously  conveyed  the  land  in 
controversy." 

In  regard  to  this  instruction,  we  may  remark  here,  that  the 
record  shows  that  the  instruction  given  by  the  court,  next  pre- 
ceding this,  contains,  substantially,  the  same  proposition.  It  is 
in  these  words  :  "  That  in  determining  such  questions  of  identity 
and  prior  conveyance,  the  jury  have  a  right  to  take  into  con- 
sideration that  the  evidence  of  said  witness  is  uncorroborated, 
and  that  he  is  the  person  who  made  the  deed  under  which  the 
plaintiff  claims." 

We  think  this  is  all  the  defendant  could,  with  propriety,  ask 
the  court  to  say  to  the  jury,  and  saying  so  much,  put  the  jury 
upon  their  caution.  Had  the  court  told  them,  in  so  many  words, 
they  must  be  cautious,  it  would  have  thrown  a  suspicion  about 
the  testimony,  and  which,  coming  from  the  court,  would  be  well 
calculated  to  prejudice  the  plaintiff's  case.  Calling  the  attention 
of  the  jury  to  the  fact,  that  Silver's  testimony  was  uncorrobo- 
rated, was  going  as  far  as  the  court  should  have  gone. 

Upon  the  first  error  assigned,  admitting  the  deposition  of 
John  Silver,  offered  by  the  plaintiff'  after  the  evidence  was  closed, 
we  have  to  remark,  that  it  was  impossible  for  the  plaintiff  in 
the  action  to  know  certainly,  when  he  made  out  his  case,  that 
the  defendant  would  offer  a  prior  deed,  purporting  to  be  from 
John  Silver,  under  whom  the  plaintiff  claimed,  as  evidence  of  his 
title.  The  plaintiff  made  out  a  prima  facie  case,  by  the  ex- 
emplification of  a  patent,  for  the  land  in  controversy,  from  the 
United  States  to  one  John  Silver ;  a  deed  from  Silver  to  one 
Noyes,  and  from  Noyes  to  the  plaintiff,  and  there  rested,  it 
being  admitted  that  the  defendant  was  in  possession  at  the 
time  of  bringing  the  suit.  How  could  the  plaintiff  know  but 
that  the  defendant  would  defend  under  his  possession  ?  When 
he  introduced  a  deed  from  John  Silver  to  one  Cofield,  and 
claimed  under  it,  prior  in  date  to  the  deed  to  Noyes,  it  was 
necessary  to  get  rid  of  that  deed,  and  this  the  plaintiff  at- 
tempted to  do  by  showing,  by  Silver's  deposition,  that  it  was  a 
forgery.  It  was,  therefore,  rebutting  testimony,  and  properly 
admitted  as  such.  But  if  it  was  not,  we  have  often  held  that  it 
is  discretionary  with  the  court  to  hear  additional  testimony  after 
the  testimony  is  closed,  and  before  the  jury  have  retired.  It  is  no 
more  than  recalling  a  witness  to  testify  to  some  omitted  fact, 
which  courts  in  their  discretion  rarely  refuse,  and  we  have  also 
said  that  the  Circuit  Court  may,  in  its  discretion,  hear  new 
testimony  after  the  commencement  of  the  argument.  Bloom  v. 
Goodner,  Breese,  35. 

As  to  the  instructions  given  for  the  plaintiff,  we  think  they 
were  all  proper.     The  first  may  be  objectionable  in  its  frame,  but 
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it  is  not  in  its  substance.  It  should,  perhaps,  have  stated  the 
proposition  somewhat  in  this  form :  If  the  jury  believe,  from 
the  evidence,  that  the  deed  purporting  to  have  been  executed 
by  John  Silver  to  Cofield,  was  not  the  genuine  act  and  deed  of 
John  Silver,  then  the  defendant  has  shown  no  title  under  it,  and 
the  plaintiff  having  shown  title  in  fee  simple,  the  verdict  must 
be  for  him.  The  genuineness  of  the  deeds  from  John  Silver  to 
Noyes,  and  from  Noyes  to  the  plaintiff,  not  having  been  im- 
peached in  any  way,  made  out  a  title  in  fee  simple  in  the  plain- 
tiff, and  the  court  should  so  tell  the  jury,  as  it  is  the  province 
of  the  court  to  judge  of  the  legal  effect  of  deeds.  In  substance, 
the  instruction  complained  of  is  of  this  purport  and  meaning. 

The  second  instruction,  going  to  the  palpable  alteration  of 
the  deed  from  Silver  to  Cofield,  states  a  correct  legal  principle 
as  to  the  presumption  arising,  where  interlineations  or  altera- 
tions appear  in  a  deed,  which,  if  not  satisfactorily  explained, 
will  avoid  the  deed.  The  law  presumes  the  alteration  was 
made  after  the  deed  was  executed,  and  it  is  for  the  party  claim- 
ing under  it  to  show  it  was  not,  or  otherwise  explain  it.  Wal- 
ters v.  Short,  5  Gilman,  252  ;  Hodge  v.  Gilman  et  al.,  20  111.  R. 
441.  It  was  taken  for  granted  that  the  alterations  in  this  deed 
were  material,  and  no  opinion  of  the  court  asked  thereon,  but 
it  is  now  insisted  that  they  are  not  material,  and  are  not  of  such 
a  character  as  to  avoid  the  deed  ;  and  this  is  the  chief  point  in 
the  whole  controversy. 

Numerous  authorities  are  cited  and  relied  on  by  the  appel- 
lant, to  show  that  an  alteration  in  a  deed,  made  by  a  grantee 
without  authority,  by  which  section  24  is  made  to  read  section 
25,  is  not  a  material  alteration,  if  there  be  other  descriptive 
words  in  the  deed,  unaltered,  sufficient  to  identify  the  land 
conveyed. 

The  deed  from  Silver  to  Cofield  described  the  land  as  "  being 
the  south-east  quarter  of  Section  (25)  twenty-five  of  Township 
(2)  two  south,  in  Range  (8)  eight  west,  containing  (160)  one 
hundred  and  sixty  acres  of  land,  being  the  same  tract  of 
land  granted  to  John  Silver  by  the  government  of  the  United 
States  of  America,  for  military  services  as  a  soldier  in  Mcin- 
tosh's light  artillery,  in  the  army  of  the  United  States,  during 
the  late  war  with  Great  Britain."  The  original  deed  has  been, 
by  the  parties,  submitted  to  our  inspection,  and  we  are  well 
satisfied  the  figures  25  are  written  above  an  erasure  of  figures 
denoting  24,  and  the  word  "  five,"  is  made  so  by  changing 
another  word,  resembling  four,  into  five.  It  is  a  palpable  case  of 
alteration,  and  in  no  wise  accounted  for,  and  ought,  of  itself,  to 
exclude  it  as  evidence,  for  the  sake  of  the  dangerous  example 
it  would  set,  and  the  frauds  and  forgeries  it  would  encourage,  if 
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admitted   unexplained.      But  to  the  argument   and   the  cases 
cited. 

The  argument  is,  that  there  being  a  perfect  and  unaltered 
description  of  the  land,  following  the  altered  numerical  descrip- 
tion, makes  the  alteration  immaterial.  This  seems  to  be  a  petit  io 
principii —  a  begging  the  question,  for  it  is  not  admitted  that  the 
words  following  the  numerical  description  of  the  land  are,  or 
were  designed  to  be  a  description  of  the  land  granted.  The  land 
granted  was  described  by  certain  numbers,  and  that  land,  thus 
described,  was  the  land,  and  the  only  land,  granted  by  the  gov- 
ernment of  the  United  States  to  John  Silver.  In  the  patent 
from  the  government  to  Silver,  the  land  is  described  by  numbers, 
and  if  it  was  shown  there  was  but  one  John  Silver  in  the  army, 
in  Mcintosh's  light  artillery,  the  general  description  might  be 
sufficient.  In  the  deed,  the  grantor  conveyed  to  Cofield  a  tract 
of  land  by  its  numbers,  describing  it  as  the  same  land  granted 
to  John  Silver,  etc.  Striking  out  the  description  of  the  land  by 
its  numbers,  then,  the  onus  is  on  the  party  claiming  under  the 
deed,  to  show  affirmatively  there  was  but  one  John  Silver  to 
whom  land  was  granted  by  the  government  for  military  services, 
and  then  identify  that  as  the  land  in  controversy. 

It  was  necessary,  in  the  patent,  to  describe  the  land  granted 
by  its  numbers,  and  that  is  the  only  description  the  government 
has  adopted.  In  a  conveyance  by  the  patentee,  he  would  natu- 
rally describe  the  land  in  the  same  way,  and  we  know  such  is 
the  universal  practice.  No  prudent  person  would  accept  a  deed 
from  him  without  such  description  —  a  general  description, 
"  being  the  same  land  granted,"  etc.,  would  not  be  sufficient. 
But  if  there  was  a  mis-description  by  numbers  in  the  deed,  it 
might  be  corrected  by  reference  to  the  general  description  as 
"  being  the  same  land  granted,"  etc.  The  court  might  reject 
the  imperfect  or  improper  description  as  surplusage,  as  in  Smith 
v.  Marsh,  6  Cowen,  281 ;  and  in  Loomis  v.  McNaughton,  19 
Johns.  449.  But  that  is  not  the  question  here.  The  question 
here  is,  can  the  grantee  alter  and  erase  the  numerical  descrip- 
tion of  a  tract  of  land  conveyed  by  deed,  when  he  discovers  it 
to  be  wrong,  and  then  produce  the  deed  in  court,  and  rely  upon 
the  general  description,  referring  to  the  land  as  land  theretofore 
conveyed  to  his  grantor. 

The  cases  cited  by  the  appellant's  counsel  do  not  seem  to 
sustain  this  position.  Worthington  v.  Hilyer,  4  Mass.  196,  was 
a  case  where  the  court  was  compelled  to  adopt  several  circum- 
stances entirely  repugnant  to  the  deed,  in  order  to  uphold  the 
title  of  the  demandants.  They  rejected,  as  surplusage,  a  certain 
general  description  of  the  land  conveyed,  and  gave  effect  to  the 
particular  description. 
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The  case  of  Abbot  v.  Pike,  33  Maine,  204,  is  a  case  of  simi- 
lar character,  and  the  court  say,  particular  recitals,  when  used 
merely  as  descriptive  of  the  grant,  do  not  limit  or  restrict  it, 
where  the  general  language  of  the  conveyance  is  intelligible 
and  effective,  without  the  recitals.  So  a  true  and  certain  de- 
scription of  the  grant  is  never  invalidated  by  the  addition  of  a 
falsity,  when  the  intention  of  the  parties  can  be  subserved,  and 
the  conveyance  upheld,  by  sustaining  the  true  and  rejecting  the 
false  description. 

The  case  of  Lyman  v.  Loomis,  5  N.  Hampshire,  408,  was  a 
case  of  covenant  broken.  The  allegation  was,  that  the  defend- 
ant, by  deed,  etc.,  conveyed  to  the  plaintiff  the  following  lots  of 
land  lying  and  being  in  Bethlehem,  to  wit,  lot  No.  33,  in  the 
11th  range,  and  lot  No.  37,  in  the  14th  range,  containing  one 
hundred  acres  each,  being  the  same  land  deeded  to  James  Cham- 
berlain, Junior,  by  Stephen  Lane,  February,  1801,  and  cove- 
nanted that  he  was  the  possessor  of  the  said  lots.  At  the  time 
the  deed  was  made,  it  was  shown  the  defendant  was  not  the 
possessor  of  any  such  lots  in  Bethlehem  as  those  described  in 
his  deed  ;  but  he  had  lawful  authority  to  convey  lot  No.  33,  in 
the  11th  range,  and  lot  No.  27,  in  the  14th  range,  in  a  gore  of 
land  adjoining  Bethlehem,  and  that  the  lots  in  this  gore  were 
conveyed  by  Stephen  Lane  to  James  Chamberlain,  by  a  deed 
dated  20th  Feb.,  1801,  and  there  is  a  reference  to  this  deed  for 
a  more  particular  description  of  the  lots.  The  court  held,  that 
the  rule  was,  if  the  description  be  sufficient  to  ascertain  the  land 
intended  to  be  conveyed,  the  land  will  pass,  although  it  does  not 
agree  with  some  of  the  particulars  in  the  description,  as  in  4th 
Mass.,  and  6th  Cowen,  above  cited.  The  court  rejects,  as  false 
or  mistaken,  the  description  of  the  lots  as  in  Bethlehem. 

The  old  English  case  of  Blague  v.  Gold,  4  Croke's  Charles, 
447,  is  not  variant  from  those  commented  on.  It  was  trespass, 
and  a  special  verdict  found  that  Peter  Blaque  was  seized  in  fee 
of  two  houses  in  Andover,  the  one  called  the  corner  house,  in 
the  tenure  of  one  Binson  and  Nott,  and  of  another  house  thereto 
near  adjoining,  in  the  tenure  of  Hitchcock.  He  devised  his 
house  called  the  corner  house,  in  Andover,  in  the.  tenure  of 
Binson  and  Hitchcock,  to  J.  S.,  in  fee.  Whether  the  house  in 
the  tenure  of  Hitchcock,  adjoining  to  the  corner  house,  shall 
pass  or  no,  was  the  question,  and  resolved,  that  it  shall  not. 
But  only  the  corner  house,  in  the  occupation  of  Binson  and  Nott, 
(if  they  occupy  jointly,)  shall  pass  ;  but  if  they  occupy  severally, 
viz. :  one  part  in  the  tenure  of  Binson,  and  the  other  part  in  the 
tenure  of  Nott,  severally,  then  only  that  in  the  tenure  of  Binson 
shall  pass,  and  not  the  residue  in  the  tenure  of  Nott ;  where- 
fore, rule  was  given,  unless  other  cause  were  shown  to  the  con- 
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trary,  that  judgment  should  be  for  the  plaintiff.  At  a  subse- 
quent day  it  was  shown  (p.  473)  that  this  devise  was  upon  a 
condition,  u  that  the  same  be  new  built  according  to  the  cove- 
nants betwixt  me  and  Bernard  Calvent ;  and.  it  was  found  that 
this  house  was  the  house  in  question,  and  was  at  the  time  of 
the  will  making,  in  the  tenure  of  Hitchcock,  and  that  the  corner 
house  was  in  the  tenure  of  Wilson  and  Nott,  and  that  the  cove- 
nants with  Bernard  Calvent  were  for  the  re-edifying  of  the  said 
corner  house."  The  judges  delivered  their  opinions,  seriatim, 
that  the  corrier  house  only  passed  by  the  will,  and  not  the  house 
adjoining,  in  the  tenure  of  Hitchcock ;  for  although  the  corner 
house  was  not  in  the  tenure  of  Hitchcock,  but  a  misprision,  yet 
the  devise  is  good,  for  it  is  sufficiently  ascertained  before,  viz. : 
the  corner  house  in  Andover,  and  the  addition  in  tenura 
Hitchcock,  although  it  be  not  in  his  tenure,  and  is  a  mistake, 
yet  it  is  but  surplusage,  and  although  false,  shall  not  vitiate  the 
devise. 

All  these  cases  proceed  upon  one  and  the  same  general  prin- 
ciple, that,  in  order  to  sustain  a  grant,  courts  will,  under  proper 
circumstances,  reject,  as  surplusage,  parts  of  a  description  with 
which  the  grant  cannot  stand. 

None  of  the  cases  cited  reach  this  case.  The  deed  to  Cofield 
was,  when  executed,  a  deed  for  a  particular  quarter  section  of 
land.  This  was  the  description,  and  the  only  description  of  the 
land.  The  reference  as  "  being  the  same  land  granted,"  etc., 
is  no  part  of  the  description,  or  at  least  but  a  subordinate  part. 
But  the  question  recurs,  what  right  had  the  grantee  or  the  court 
to  strike  out  and  alter  one  part  of  the  description,  rather  than 
another,  unless  the  part  retained  completely  fitted  the  subject 
claimed,  and  the  rejected  part  did  not ;  and  unless,  further,  it 
appears  that  the  whole  description,  including  the  part  sought  to 
be  rejected,  is  applicable  to  no  other  thing  ?  It  may  be  that  one 
part  of  the  description  will  suit  several  distinct  things,  while 
the  whole  will  embrace  only  a  single  thing.  That  single  thing 
is  the  subject  of  the  conveyance,  if  it  can  be  found  ;  and  no 
other  can  be  deemed  the  subject,  until  it  be  shown,  at  least  to 
the  degree  of  moral  probability,  that  there  is  no  corpus  that  will 
answer  the  description  in  every  particular.  Mayo  v.  Blount,  1 
Iredell,  285 ;  4  Cruise's  Dig.  265  (side-paging),  note  1,  by 
Greenleaf. 

It  may  be  there  was  another  John  Silver  in  the  army  of  the 
United  States,  entitled  to  military  bounty  land.  It  was  incumbent 
on  the  appellant  to  rebut  such  a  probability  by  some  evidence, 
for  such  a  probability  might  well  arise,  as  applicable  to  this  case 
by  the  language  of  the  deed,  if  the  numerical  description  be 
stricken  out.     Suppose  the  deed  had  been  offered  unaltered  as 
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for  the  south-east  24,  could  the  court,  on  the  trial,  reject  the 
numbers  as  surplusage,  and  permit  a  recovery  on  the  reference 
clause,  without  proof  of  there  being  no  other  John  Silver  ?  and 
by  what  authority  would  the  court  strike  out  of  the  deed  any 
part  of  the  description,  which  was  not  made  to  appear  false  ? 
Retaining  the  original  description  in  the  deed,  as  we  are  bound 
to  do,  it  plainly  appears  it  was  for  a  different  tract  of  land  than 
the  one  in  controversy.  And  the  appellant  had  no  right,  or  the 
parties  under  whom  he  claims,  so  to  alter  it  as  to  meet  his  case. 
Such  an  act  should  not  be  tolerated  for  a  moment,  for  if  grown 
into  practice  by  the  tolerance  of  the  court,  no  one  can  foresee  the 
frauds  and  villainies  which  may  result  from  it. 

The  intention  of  the  parties  to  a  deed,  is  always  an  important 
element  to  be  considered  in  putting  a  construction  upon  it,  and 
in  giving  it  effect.  The  parties  to  this  deed,  as  originally  made, 
intended,  the  one  to  grant,  and  the  other  to  take  a  certain  tract 
of  land,  described  by  its  numbers  as  the  south-east  quarter  of 
section  24.  An  alteration  of  that  deed  to  south-east  25,  is  con- 
trary to  the  intent  of  the  parties,  and  is,  therefore,  a  material 
alteration. 

We  think  the  circuit  judge  could  not  well  have  put  the  fact 
of  this  deed  being  forged,  too  strongly  to  the  jury.  We  see 
no  error  in  what  he  did  say  to  them,  and,  therefore,  affirm  the 
judgment. 

We  may  remark,  as  to  the  merits  of  Silver's  deposition  and 
want  of  corroboration  complained  of,  that  it  appears  to  have 
been  taken  in  1857,  and  the  trial  had  at  October  term,  1859. 
Between  these  periods,  at  any  term  of  the  court,  the  deposition 
being  returned,  the  court  would  have  permitted  the  seal  to  be 
broken,  and  the  deposition  inspected,  so  that  ample  opportunity 
was  afforded  appellant  to  falsify  it,  by  other  depositions  of  wit- 
nesses indicated  by  Silver  himself,  or  the  appellant  might  have 
been  present  when  the  deposition  was  being  taken,  and,  at  the 
locality  of  the  deponent,  found  materials  for  successful  attack, 
if  any  existed.  The  deposition  bears,  on  its  face  and  in  its 
narrative,  the  impress  of  truth,  yet  it  might  be  falsified.  It  has 
not  been,  nor  has  the  deponent  been  impeached  in  any  manner, 
and  though  uncorroborated,  he  was  a  fair  subject  for  the  judg- 
ment of  the  jury,  under  the  circumstances. 

Judgment  affirmed. 
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Charles  0.  Nickerson  et  al.,  Plaintiffs  in  Error,  v.  Amos 
Babcock,  Defendant  in  Error. 

ERROR  TO  FULTON. 

Where  it  appears  that  A,  and  others,  gave  their  note  to  B,  to  satisfy  a  debt  due 
from  C,  and  that  the  note  was  usurious ;  any  pretense  that  it  was  otherwise  will 
not  avail  the  payee. 

This  was  an  action  of  assumpsit.  The  first  count  of  the 
declaration  sets  forth,  that  plaintiffs  'in  error,  on  the  9th  of 
February,  1857,  at,  etc.,  made  their  promissory  note  and  prom- 
ised to  pay  the  defendant  in  error,  by  the  15th  of  January,  1858, 
the  sum  of  $753.68,  for  value  received,  and  then  and  there 
delivered,  etc. 

The  usual  money  counts  were  added. 

The  plaintiffs  in  error  plead  the  general  issue  ;  also  several 
special  pleas. 

Pleas  five  and  six  were  as  follows : 

Plea  5.  "  And  the  said  defendants,  for  further  plea  to  the  said 
declaration,  say  actio  non  as  to  all  the  sum  specified  in  said  prom- 
issory note,  except  $428,  because  they  say  that  the  said  plaintiff, 
in  taking  the  said  promissory  note,  in  the  said  declaration 
described,  did  contract  to  receive  a  greater  rate  of  interest  than 
ten  per  cent.',  to  wit,  the  sum  of  fifteen  per  cent,  on  the  sum 
actually  due,  and  the  said  defendants  aver  that  the  said  rate  of 
interest  on  a  large  sum,  to  wit,  the  sum  of  two  thousand  dollars, 
was  included  in  said  promissory  note  mentioned  in  the  declara- 
tion.    And  this  they  are  ready  to  verify,"  etc. 

Plea  6.  "  And  the  said  defendants,  lor  further  plea  in  this  be- 
half to  the  declaration,  say  actio  non  as  to  all  of  the  sum  speci- 
fied in  said  promissory  note,  except  $428,  because  they  say 
that  at  the  time  of  the  taking  of  the  promissory  note,  in  the 
declaration  described,  on  which  this  suit  is  brought,  that  the 
principal  sum  actually  due  from  the  defendant  at  the  time 
specified  in  such  note  for  the  payment  thereof,  was  the  sum  of 
four  hundred  and  twenty-eight  dollars,  and  the  remainder  of 
the  sum  specified  in  said  promissory  note,  was  and  is  for  interest 
alone,  and  that  the  rate  is  greater  than  ten  per  cent,  per  annum, 
on  the  principal  sum  due,  and  this  the  defendants  are  ready  to 
verify,"  etc. 

The  defendant  in  error  replied  to  the  fifth  plea,  that  "  said 
plaintiff,  in  taking  the  said  promissory  note  sued  on,  did  not 
contract  with  the  said  defendants  to  take  and  receive  from  them 
a  greater  rate  of  interest  than  ten  per  cent,  per  annum  upon 
any  sum  of  money  due." 
36 
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And  to  the  sixth  plea,  that  "  the  sum  actually  due  from 
defendants  to  plaintiff,  was  the  amount  specified  in  said  note, 
and  not  the  sum  of  $428,  as  alleged  in  said  plea,  and  that 
the  remainder  of  said  note  over  and  above  $428,  was  not  for 
interest  alone,  and  that  the  rate  reserved  upon  the  principal 
sum  due,  was  not  greater  than  ten  per  cent,  per  annum." 

There  was  an  issue  to  the  country. 

On  the  trial  the  plaintiff  below  offered  in  evidence  the  follow- 
ing instrument  in  writing : 

"  $753.68.  By  the  fifteenth  day  of  January  next,  1858,  we  jointly  and  severally 
promise  to  pay  Amos  Babcock,  or  order,  seven  hundred  and  fifty-three  68-100 
dollars,  for  value  received ;  and  we  further  agree,  if  the  above  note  is  not  paid 
without  suit,  to  pay  ten  dollars  additional  to  the  above,  for  attorney  fees. 

C.  0.  NICKERSON. 
JAMES  ROBB. 
Canton,  February  9,  1857.  JOHN  J.  FAST." 

To  which  defendants  objected,  but  the  court  overruled  the 
objection  and  allowed  it  to  be  read. 

The  plaintiff  rested. 

The  defendants  below  then  produced  Charles  O.  Nickerson, 
who  testified  that  the  note  read  in  evidence,  was  one  of  five 
executed  by  him  as  principal,  and  the  other  defendants  as  his 
securities,  and  the  first  falling  due.  The  first  note  was  for 
$753.68 ;  second  for  $689.08 ;  third  for  $624.48 ;  fourth  for 
$559.88 ;  and  fifth  for  $495.28 ;  they  become  due  each  year. 
The  plaintiff  held  two  notes,  bearing  date  in  November,  1855, 
executed  by  Madison  Head  to  Erastus  Carrier,  and  assigned  to 
plaintiff,  each  for  $1,000,  one  due  January  1,  1857,  and  the 
other  January  1, 1858,  both  with  interest  after  January  1, 1856, 
at  seven  per  cent.,  and  which  were  secured  by  a  mortgage  on  a 
quarter  section  of  land.  Nickerson  agreed  with  Head  to  pay 
the  mortgaged  land,  and  to  take  up  these  notes  and  mortgage 
held  by  plaintiff;  after  fixing  on  the  terms  of  the  trade  with 
Head,  the  trade  was  left  open  for  Nickerson  to  obtain  the  notes 
and  mortgage  from  the  plaintiff,  and  no  writings  were  then 
executed. 

Nickerson  then  took  the  defendant,  James  Robb,  with  him, 
and  called  on  the  plaintiff,  at  his  residence,  east  of  Canton. 
Nickerson  wanted  plaintiff  to  wait  for  the  payment  of  the 
money,  which  the  plaintiff  was  willing  to  do.  Nickerson  wanted 
five  years  to  make  payment  of  the  whole  sum,  which  the  plain- 
tiff was  willing  to  grant,  if  Nickerson  would  take  the  sum  then 
due,  and  divide  it  into  five  equal  sums,  and  compute  the  in^rest 
at  the  rate  of  twenty  per  cent,  per  annum  on  the  whole  sum 
due  for  one  year,  and  add  the  interest  to  one-fifth  of  the  whole 
sum,  to  constitute  the  first  note,  and  then  compute  the  interest 
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at  the  rate  of  twenty  per  cent,  per  annum  for  the  next  year  on 
the  balance,  and  add  to  the  one-fifth  of  the  whole  sum,  to  con- 
stitute the  second  note,  and  so  on,  as  to  the  other  payments. 
Nickerson  was  willing  to  accede  to  the  terms,  except  as  to  the 
rate  of  interest,  and  proposed  to  give  twelve  instead  of  twenty 
per  cent.  Several  hours  were  spent  in  trying  to  agree  on  the 
rate  of  interest.  The  only  question  of  difference  was  as  to  the 
rate  of  interest,  and  the  plaintiff  and  Nickerson  finally  agreed 
upon  fifteen  per  cent,  per  annum,  and  that  Nickerson  was  to 
give  his  notps  with  defendants,  Robb  and  Fast,  as  securities. 

Nickerson  further  testified,  that  the  amount  due,  down  to 
January  1,  1857,  on  Head's  notes,  was  $2,140  ;  they  divided 
that  into  five  equal  parts,  each  $128,  and  computed  fifteen  per 
cent,  interest  on  $2,140  for  one  year,  making  $321,  and  added 
that  to  $428,  producing  $749.  Other  payments  were  found 
in  a  similar  manner  as  agreed  on. 

Nickerson  afterwards  concluded  that  he  wanted  fifteen  days 
longer  time  for  each  payment,  to  which  plaintiff  agreed,  and. 
directed  his  clerk  to  compute  interest  at  the  rate  of  fifteen  per 
cent,  per  annum  for  fifteen  days  on  each  of  the  sums  fixed  on 
before,  namely,  on  $749  for  fifteen  days  at  fifteen  per  cent.  per. 
annum,  making  $4.68,  and  added  to  $749,  producing  $753.68, 
the  amount  of  the  first  note,  which  is  the  one  read  in  evidence;, 
all  the  other  notes  were  fixed  in  same  way.  Nickerson  and  the 
other  defendants  signed  them,  and  in  a  day  or  two  returned  to 
plaintiff  and  delivered  the  five  notes  to  him,  and  the  plaintiff 
gave  up  the  two  notes  and  mortgage  on  Head,  to  Nickerson. 
Nickerson  then  took  the  two  notes  and  mortgage  to  Head, 
and  gave  them  up  to  him,  and  Head  conveyed  the  mortgaged 
land  to  Nickerson. 

The  parties  agreed  on  $2,140  as  the  basis  of  the  computation.. 
Nickerson  did  not  recollect  that  there  was  anything  said  about 
buying  the' notes  on  Head,  but  he  had  agreed  to  take  up  the 
notes,  and  was  unable  to  raise  the  money  to  pay  the  one  then 
due,  or  to  meet  the  other  when  it  should  become  due ;  he  wanted 
more  time  to  pay,  and  the  only  difference  between  the  plaintiff 
and  Nickerson  was  as  to  the  rate  of  interest. 

The  defendants  then  proved  by  James  Robb,  that  he  went 
with  Nickerson,  at  his  request,  to  see  plaintiff ;  at  that  time  one 
of  the  notes  on  Head  had  been  sued.  Nickerson  wanted  to 
lift  the  notes  on  Head,  and  the  witness  represented  to  plaintiff 
that  both  Head  and  Carrier  were  poor,  and  he  would  get  nothing 
but  the  mortgaged  land  by  foreclosure.  The  land  was  not 
worth  over  $1,000,  in  his  opinion,  but  was  worth  more  to  Nick- 
erson than  any  one  else,  because  it  joined  him.  The  witness 
was  mainly  anxious  to  have  the  notes  taken  up,  on  account  of 
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Carrier,  as  he  thought  the  land  would  not  satisfy  the  debt,  and 
it  would  leave  Carrier  liable  for  the  balance. 

The  plaintiff  and  Nickerson  made  the  arrangement  about 
taking  up  the  notes  and  giving  other  notes  ;  the  witness  had  no 
interest  in  it,  but  signed  the  notes  as  security. 

Nickerson  wanted  time  for  the  payment,  and  plaintiff  was  not 
willing  to  grant  it,  unless  he  got  twenty  per  cent,  interest ;  he 
said  that  money  was  worth  at  least  that  much.  Nickerson 
offered  twelve  per  cent.  They  spent  several  hours  in  chaffering 
about  the  rate  of  interest ;  they  finally  settled  on  fifteen  per 
cent,  as  the  proper  rate  of  interest  for  the  extension  of  time. 

The  plaintiff  was  then  produced  and  sworn  as  a  witness,  and 
testified  that  he  held  two  notes,  etc.,  as  stated  by  Nickerson. 

The  defendants,  Nickerson  and  Robb,  called  to  see  him  in 
February,  1857,  to  negotiate  for  the  notes  and  mortgage. 
Nickerson  wanted  time  to  pay  the  money,  and  offered  twelve 
per  cent,  per  annum  to  get  the  time.  This  was  refused,  and 
plaintiff  stated  to  him  that  he  had  been  offered  two  and  a  half 
per  cent,  a  month  for  money,  and  it  was  worth  that  much. 
There  was  considerable  talk  ;  plaintiff  proposed  to  take  twenty 
per  cent.,  and  Nickerson  refused  to  give  it.  After  they  had 
talked  two  or  three  hours,  while  Nickerson  and  Robb  were  in 
an  adjoining  room,  he  overheard  one  say  to  the  other,  that  if 
they  could  make  the  arrangement  it  would  save  something  to 
Head,  and  he  was  poor.  The  plaintiff  went  into  the  room  where 
they  were,  and  told  Nickerson  that  he  guessed  he  could  stand  it, 
and  that  he  would  take  fifteen  per  cent,  per  annum,  to  which 
Nickerson  agreed. 

They  then  computed  the  interest  in  the  manner  testified  by 
Nickerson.  One  of  the  notes  was  in  the  hands  of  Barrere,  an 
attorney,  and  suit  had  been  commenced  on  it,  and  they  agreed 
that  the  suit  should  be  dismissed,  which  was  afterwards  done. 

After  making  the  agreement  and  computation,  the  plaintiff 
told  Nickerson  that  he  considered  it  a  trade  or  exchange  of 
paper,  and  wanted  it  so  understood,  and  not  as  a  money  transac- 
tion, to  which  Nickerson  made  no  reply. 

Nickerson  brought  the  prepared  notes  back  in  a  day  or  two, 
signed  by  the  defendants,  and  the  witness  then  gave  the  two 
notes  on  Head  and  the  mortgage  to  Nickerson,  who  wanted 
them  assigned  to  him,  he  said,  so  that  he  would  be  safe  with 
Head,  and  the  plaintiff  did  assign  them,  without  recourse. 

On  cross-examination,  the  plaintiff  said  that  he  told  them 
money  was  worth  two  and  a  half  per  cent,  premium ;  that  he 
called  the  rate  premium  in  such  cases  and  not  interest ;  and  that 
after  the  terms  of  the  agreement  were  fixed  upon,  he  stated  to 
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Nickerson  that  tins  was  an  exchange  of  paper,  and  that  Nicker- 
son did  not  dissent,  or  assent,  but  was  silent. 

The  jury  found  a  verdict  for  the  plaintiff,  and  assessed  the 
damages  at  $790.64,  the  full  amount  of  the  note  and  interest. 

The  defendants  moved  for  a  new  trial,  which"  was  overruled, 
and  the  defendants  excepted. 

Judgment  was  rendered  on  the  verdict  by  Bailey,  Judge. 

Goudy,  Judd  &  Boyd,  for  Plaintiffs  in  Error. 
C.  L.  Higbee,  for  Defendant  in  Error. 

Caton,  C.  J.  The  substantial  question  in  this  case  is,  whether 
this  was  an  exchange  of  paper  between  the  parties ;  whether 
Nickerson  purchased  the  notes  and  mortgage  given  by  Head, 
and  the  debt  evidenced  thereby,  and  gave  in  payment  therefor 
the  note  on  which  this  action  is  brought,  and  the  other  notes 
given  at  the  same  time,  or  whether  these  notes  were  given  for  a 
debt  which  Nickerson  had  agreed  to  pay  to  Babcock,  upon  a 
forbearance  of  that  debt  till  the  times  specified  in  these  notes. 

The  evidence  shows  clearly,  to  our  minds,  that  the  notes  were 
given  for  a  debt  which  Nickerson  had  agreed  to  pay  to  Babcock, 
and  were  taken  by  him  in  payment  of  that  debt.  Nickerson 
had  agreed  with  Head  to  purchase  of  him  the  mortgaged  prem- 
ises, and  to  take  up  these  notes  and  mortgage  as  a  part  payment. 
Upon  this  point  there  is  no  contrariety  of  testimony  and  no 
dispute,  nor  is  there  any  question  that  Babcock  fully  understood 
this  to  be  the  state  of  facts.  The  whole  negotiation,  between 
Nickerson  and  Babcock,  was  for  an  extension  of  time  for  the 
payment  of  the  mortgage  debt,  then  due,  and  of  the  rate  of 
interest,  or  measure  of  computation,  which  Nickerson  should 
pay  Babcock  for  the  extension  of  time,  one  asking  twenty  per 
cent,  and  the  other  offering  twelve  per  cent,  per  annum,  and 
they  finally  agreed  upon  fifteen  per  cent,  per  annum  ;  upon  which 
basis  the  settlement  was  made  and  these  notes  given.  It  is  true, 
that  after  the  basis  of  the  arrangement  was  agreed  upon,  Bab- 
cock told  Nickerson  that  he  wanted  it  understood  that  it  was  an 
exchange  of  paper,  and  not  a  money  transaction,  to  which 
Nickerson  made  no  reply  ;  even  had  Nickerson  expressly  agreed 
to  this,  it  could  not  have  changed  the  real  character  of  the 
transaction ;  and  the  proposition  itself  shows  that  Babcock 
fully  appreciated  that  it  was  an  usurious  transaction,  and  felt 
the  necessity  of  giving  it  some  color,  which  would  avoid  the 
consequences  attaching  to  its  true  character.  Nor  did  the  assign- 
ment of  the  notes  and  mortgage  to  Nickerson,  instead  of  cancel- 
ing and  destroying  them,  change  the  legal  effect  of  the  transac- 


566  SPRINGFIELD, 


Bissell  v.  Ryan. 


tion.  The  debt  was  as  effectually  paid,  and  the  notes  and  mort- 
gage as  much  destroyed,  by  the  giving  of  the  new  notes,  as  if 
they  had  been  actually  canceled  at  the  time.  Were  this  an 
action  upon  those  notes,  by  Nickerson  against  Head,  no  one  will 
pretend  that  the  plaintiff  could  recover  upon  the  facts  here 
established ;  and  yet  that  is  the  real  question  in  this  case.  If 
Nickerson  had  agreed  to  take  up  and  satisfy  these  notes  and 
mortgage,  or  took  the  land  subject  to  the  mortgage,  which  is 
the  same  thing,  then  the  giving  of  the  new  notes  and  the  sur- 
render of  the  old  ones  and  the  mortgage,  was  a  complete  ex- 
tinguishment of  the  latter,  in  pursuance  of  such  agreement,  and 
this  was  done  with  the  full  knowledge  and  approbation  of  Bab- 
cock.  He  made  the  arrangement  with  Nickerson  with  a  full 
knowledge  of  the  character  of  the  arrangement  between  Nick- 
erson and  Head,  and  with  the  view  of  consummating  it.  There 
can  be  no  pretense  that  Nickerson  understood  it  one  way  and 
Babcock  another,  or  that  Babcock  supposed  that  Nickerson  was 
purchasing  the  notes  and  mortgage  to  hold  them  as  a  subsisting 
debt  against  Head.  Both  knew  and  understood  that  Nickerson 
had  assumed  to  pay  off  and  discharge  them,  and  that  after  the 
new  notes  were  given,  the  old  debt  due  from  Head  was  satisfied. 
We  think  the  verdict  was  wrong,  and  that  a  new  trial  should 
have  been  granted.  The  judgment  is  reversed,  and  the  cause 
remanded. 

Judgment  reversed. 


William  H.  Bissell,  Plaintiff  in  Error,  v.  Charles  Ryan, 

Defendant  in  Error. 

ERROR  TO  SANGAMON. 

Where  it  appeared  that  a  juror  called,  had  served  as  a  grand  juror  within  twelve 
months,  in  the  same  court,  it  is  good  cause  of  challenge,  since  the  act  of  1859. 

A  custom  should  be  proved  by  several  witnesses ;  and  it  should  appear  that  it  was 
ancient,  certain,  uniform,  reasonable,  and  that  the  parties  contracted  with  refer- 
ence to  it. 

This  was  an  action  on  an  account  for  $97,  originally  com- 
menced before  a  justice  of  the  peace  by  the  defendant  in  error, 
against  the  plaintiff  in  error,  for  medical  services  rendered,  as 
per  bill  of  items  filed.  The  case  was  appealed  to  the  Circuit 
Court,  and  upon  a  trial  of  the  cause  by  a  jury,  before  Rice, 
Judge,  a  verdict  was  rendered  for  the  defendant  in  error,  for  the 
whole  amount  of  the  bill,  $97,  and  judgment  rendered  thereon 
against  the  plaintiff  in  error. 
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The  bill  of  exceptions  shows,  that  on  impannelling  a  jury, 
one  Bolton  was  called  as  a  juror,  who  answered  upon  voir  dire, 
that  he  had  served  as  a  grand  juror  in  the  same  court  within 
twelve  months  of  the  sitting  of  the  court  at  which  the  cause  was 
tried,  and  said  juror  was  thereupon  challenged  by  the  defendant, 
Bissell,  for  cause,  but  the  challenge  was  overruled,  and  the  juror 
was  sworn,  and  exceptions  thereon  taken. 

Upon  the  trial  of  the  cause,  the  plaintiff  produced  his  account 
with  the  items,  showing  charges  for  medical  attention  to  sundry 
individuals  named.  The  defendant  admitted  the  rendition  of 
the  services,  and  that  the  charges  were  reasonable,  but  denied 
his  liability  for  such  items  of  the  account  as  were  for  services 
or  attention  to  the  children  of  Kinney,  named  in  the  account,  and 
proved  a  tender  of  all  the  balance  of  the  bill. 

The  plaintiff  thereupon  gave  evidence,  showing  that  the  per- 
sons named  in  the  disputed  items  were,  at  the  time  said  services 
were  rendered,  children  residing  with  defendant  as  a  part  of  his 
family  ;  that  they  were  nieces  of  said  defendant ;  that  the  father 
of  said  children  resided  at  Belleville  ;  that  their  mother,  while 
on  a  visit  at  defendant's  with  said  children,  died  there,  leaving 
said  children  with  said  defendant,  and  that  since  the  death  of 
their  mother,  said  children  had  made  their  home  with  said  de- 
fendant, and  had  resided  with  him  ever  since.  Said  plaintiff 
further  gave  evidence,  showing  that  said  defendant  had  himself 
and  through  his  servants,  sent  for  the  said  plaintiff  to  attend  on 
said  children. 

The  plaintiff  then  called  Helm,  who  deposed  that  he  was  a 
practicing  physician  of  the  city  of  Springfield,  where  all  the 
parties  resided,  and  had  practiced  his  profession  in  said  city  for 
—  years.  Witness  was  then  asked,  "  When  persons  are  living 
permanently  in  a  family,  and  the  head  of  the  family  sends  for  a 
physician,  is  there  a  custom  as  to  who  shall  be  charged  with  the 
bill  ? "  This  question  was  objected  to,  but  the  objection  was 
overruled,  and  the  defendant  excepted.  The  witness  answered, 
"  There  is  a  custom  amongst  physicians,  but  don't  know  how  gen- 
eral it  is  ;  the  custom  is  to  charge  the  head  of  the  family.  In  my 
practice  I  have  acted  on  it,  with  some  exceptions,  and  it  has  been 
conformed  to;  the  exceptions  were,  where  the  person  requesting 
the  attendance  directed  not  to  charge  to  him,  but  to  some  other 
person."  This  evidence  was  objected  to,  and  the  objection  over- 
ruled. Witness  was  further  asked,  "  Is  this  practice  universal, 
so  far  as  you  know,  unless  the  person  disclaims  liability  who 
calls  for  the  physician  ?"  This  question  was  objected  to,  and 
the  objection  overruled,  and  the  defendant  excepted.  Witness 
answered,  "  That  he  had  known  other  physicians  to  do  it  as 
well  as  himself,  but  did  not  know  how  universal  it  was."     To 
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this   evidence    the   defendant   objected,  but   his  objection  was 
overruled. 

This  was  all  the  evidence  offered  in  reference  to  a  custom, 
and  the  defendant  then  moved' to  exclude  the  evidence,  in  refer- 
ence to  what  was  customary  amongst  physicians,  from  the  jury, 
but  the  court  overruled  the  motion  to  exclude  said  evidence 
from  the  jury,  to  which  ruling  the  defendant  excepted. 

The  defendant  then  gave  evidence  tending  to  show  that  the 
persons  named  in  said  disputed  claims,  were  the  family  of  one 
W.  C.  Kinney,  who  was  a  brother-in-law  of  said  defendant,  and 
that  said  services  were  rendered  in  the  lifetime  of  said  Kinney, 
and  that  plaintiff  knew  that  said  children  were  of  the  family  of 
said  Kinney  ;  and  further  tending  to  show  that  Kinney  usually 
paid  the  expenses  of  said  family  and  children,  while  residing  with 
said  defendant,  and  tending  to  show  that  defendant  was  acting 
for  Kinney  in  the  employment  of  plaintiff  to  attend  said  chil- 
dren, but  no  evidence  was  introduced  to  show  that  plaintiff  knew 
that  Kinney  paid  the  expenses  of  the  said  children. 
The  court  gave  the  following  instructions  for  plaintiff : 
u  If  the  jury  believe,  from  the  evidence,  that  it  was  the  inten- 
tion of  both  parties  that  the  plaintiff  in  this  case  should  perform 
the  services  rendered  to  the  children  of  his  wife's  deceased 
sister,  and  that  the  defendant  should  pay  him  therefor,  then  the 
defendant  is  liable  for  those  charges  in  plaintiff's  bill. 

"  That  in  determining  the  intention,  the  jury  should  take  into 
consideration  the  terms  on  which  the  children  resided  in  defend- 
ant's family,  the  permanency  of  their  abode,  and  the  custom  as 
proved  by  the  witness  in  this  cause,  if  they  believe  any  such 
custom  has  been  proved  in  this  cause." 

To  the  giving  of  these  instructions  the  defendant  excepted. 
The  defendant  then  asked  the  following  instructions  : 
1st.  That  notwithstanding  the  jury  may  believe,  from  the 
evidence,  that  the  services  rendered  in  this  case  to  the  children 
and  family  of  Wm.  C.  Kinney,  were  rendered  on  the  call  and 
request  of  the  defendant,  yet  if  the  jury  shall  believe,  from  the 
evidence,  that  these  services  were  rendered  in  the  lifetime  of 
the  father  of  the  children,  and  that  plaintiff  knew,  or  had  the 
opportunity  of  knowing,  that  these  services  were  for  the  benefit 
of  said  Kinney,  and  that  the  defendant  was  only  acting  as  the 
friend  or  agent  for  Kinney,  in  requesting  the  attendance  of  the 
plaintiff,  that  then  the  defendant  would  not  be  liable  for  such 
services. 

2nd.  That  if  the  jury  shall  believe,  from  the  evidence,  that 
the  defendant,  Bissell,  in  sending  or  calling  for  the  plaintiff,  to 
attend  the  family  or  children  of  W.  C.  Kinney,  was  acting  only 
as  the  friend  or  agent  of  said  Kinney,  and  the  plaintiff,  from 
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the  circumstances  under  which  the  family  of  Kinney  were  resid- 
ing with  the  defendant,  knew  that  said  Bissell  was  only  acting 
for  said  Kinney,  and  as  his  friend  and  agent,  in  so  requesting 
the  attendance  of  the  plaintiff,  that  then,  although  the  defendant 
may.  not  have  informed  the  plaintiff  that  he  was  only  acting  as 
the  friend  or  agent  of  Kinney,  yet  he  would  not  be  liable  for 
such  services. 

3rd.  That  the  jury  are  instructed  that  they  must  disregard 
any  evidence  of  a  custom  amongst  physicians,  to  charge  their 
bills  in  a  particular  way,  or  to  particular  persons,  under  any 
proposed  state  of  circumstances,  unless  the  circumstances  in  proof 
are  similar  to  those  upon  which  the  custom  is  based,  and  unless 
it  has  been  further  proved  that  this  custom  was  generally  known. 

4th.  That  the  jury  cannot  take  into  consideration,  in  deciding 
this  case,  any  evidence  of  a  custom  amongst  physicians  as  to 
the  person  to  whom  their  bills  should  be  charged  under  the  cir- 
cumstances of  this  case,  or  under  any  state  of  supposed  facts 
that  may  have  been  proposed  to  the  witness  by  whom  such  cus- 
tom may  have  been  proved. 

The  court  gave  the  first  three  instructions,  but  refused  to  give 
the  4th,  to  which  refusal  the  defendant  excepted. 

The  cause  having  been  submitted  to  the  jury,  it  was  agreed 
that  the  jury,  on  finding  a  verdict,  might  seal  the  same  and  give 
it  to  the  officer  in  charge,  and  thereupon  separate  and  meet  the 
court  in  the  morning. 

The  jury  found  a  verdict  as  follows  :  "  We,  the  jury,  find  for 
the  plaintiff ;"  and  sealed  the  same  and  gave  it  to  the  officer 
in  charge,  and  thereupon  separated. 

The  court,  on  opening  the  verdict,  ordered  the  jury  to  be 
called,  and  informed  the  jury  that  there  was  no  verdict  in  the 
case ;  and  thereupon  directed  them  to  retire  and  consider  of 
their  verdict,  to  which  the  defendant  objected,  but  his  objections 
were  overruled,  and  defendant  excepted.  The  jury  having 
retired,  brought  in  a  verdict  for  the  amount  of  the  plaintiff's 
account. 

Notice  for  a  new  trial  overruled,  and  exception ;  judgment  for 
plaintiff  on  the  verdict. 

Defendant  brings  the  case  into  this  court,  and  assigns  for  error : 

1st.  That  the  court  erred  in  overruling  the  challenge  for 
cause  to  the  juror,  Bolton,  and  in  permitting  him  to  be  sworn 
upon  the  jury. 

2nd.  That  the  court  erred  in  permitting  the  testimony  of 
Helm,  in  reference  to  a  custom,  to  go  to  the  jury,  and  in  not 
excluding  the  same  from  the  jury. 

3rd.  That  the  court  erred  in  giving  improper  instructions  for 
the  plaintiff. 
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4th.  That  the  court  erred  in  refusing  proper  instructions  for 
the  defendant. 

5th.  That  the  court  erred  in  not  discharging  the  jury  after 
having  separated  before  finding  a  verdict,  and  in  permitting  the 
jury  again  to  retire  and  find  a  verdict. 

6th.  That  the  court  erred  in  overruling  defendant's  motion 
for  a  new  trial,  and  in  rendering  judgment  for  plaintiff. 

W.  H.  Herndon,  and  M.  Hay,  for  Plaintiff  in  Error. 

Stuart  &  Edwards,  for  Defendant  in  Error. 

Breese,  J.  The  juror  Bolton  was  incompetent,  and  the  chal- 
lenge should  have  been  allowed.  There  should  be  no  mistaking 
the  act  of  1859,  by  those  who  are  acquainted  with  the  mischief 
it  was  designed  to  remedy.  There  had  grown  up,  in  our  State, 
a  formidable  corps  of  professional  jurors ;  persons  who,  having 
no  honest  means  of  livelihood,  or  not  resorting  to  them,  if  they 
had,  were  found,  at  every  term,  hanging  about  the  court-houses, 
importuning  the  sheriffs  and  their  deputies,  and  seizing  every 
occasion  to  be  put  upon  the  juries — making  their  living,  in  fact, 
by  jury  service.  If  they  could  not  get  upon  the  petit  jury,  they 
were  content  to  serve  on  the  grand  jury,  as  the  pay  was  the 
same ;  one  or  the  other  jury,  they  would  contrive  to  get  on. 
This  disgusting  and  disreputable  eagerness  to  be  upon  juries, 
occurred  at  every  term.  The  design  of  the  act  of  1859,  was  to 
put  a  stop  to  this,  and  plainer  language  could  not  be  used  to 
express  the  intention.  The  act  declares,  "  That,  hereafter,  it 
shall  be  sufficient  cause  of  challenge  to  any  juror  called  to  be 
sworn  in  any  cause,  that  he  has  been  sworn  as  a  juror,  at  any 
term  of  court  held  within  a  year  prior  to  the  time  of  such 
challenge."  (Session  Laws  1859,  p.  154.)  This  is  a  sweeping 
exclusion.  Having  been  sworn  as  a  juror — not  in  a  cause,  but 
"  sworn  as  a  juror  at  a  term,"  is  the  point  of  the  exclusion. 
The  act  intended  to  break  up  the  profession,  and  we  will  aid 
the  law  by  giving  it  the  most  liberal  construction  to  effect  that 
end. 

The  evidence  of  the  custom,  as  sought  to  be  proved  by  Dr. 
Helm,  was  not  sufficient  to  establish  the  custom  claimed  to  exist. 

The  proper  office  of  a  custom  or  usage  in  business,  is  to  ascer- 
tain and  explain  the  intent  of  the  parties,  and  it  cannot  be  in 
opposition  to  any  principle  of  general  policy,  nor  inconsistent 
with  the  terms  of  the  agreement  between  the  parties,  or  against 
the  established  principles  of  law.  Somerby  v.  Tappan,  Wright's 
Ohio  R.  573;  Frith  v.  Barker,  2  Johns.  335  ;  Homer  x.  Dorr, 
10  Mass.    28.     Besides  all,  it  must  be  generally  known  and 
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established,  and  so  well  settled  and  so  uniformly  acted  upon,  as 
to  raise  a  fair  presumption,  that  it  was  known  to  both  contract- 
ing parties,  and  that  they  contracted  in  reference  to  it,  and  in 
conformity  with  it.  A  usage,  such  as  that  spoken  of  by  Doctor 
Helm,  and  he  was  by  no  means  certain  about  it,  ought  to  be 
like  the  practice  of  carrying  goods  for  hire,  which  cannot  be 
established  by  proof  of  one  instance,  but  by  an  accumulation  of 
instances.  It  cannot  be  established  by  evidence  of  opinion 
merely.      Cunningham  v.  Fonblanque,  25  Eng.  C.  L.  R.  274. 

A  custom  to  charge  for  the  insertion  of  an  advertisement  in  a 
newspaper  cannot  be  supported,  when  it  appears  on  its  face  that 
the  object  for  which  it  was  inserted,  is  bad,  although  no  discon- 
tinuance of  it  had  been  ordered.     1  Rep.  S.  Car.  Const.  Ct.  310. 

The  court  say  in  this  case,  to  establish  a  usage,  it  ought  to 
be  proved  to  be  so  general,  uniform  and  frequent,  as  to  war- 
rant an  inference  that  the  party  against  whom  the  right  is  claimed 
had  a  knowledge  of  it,  and  contracted  with  reference  to  it.  It 
will  rarely  happen  that  one  witness  will  sufficiently  establish  a 
usage.  It  will  generally  be  desirable,  when  a  particular  usage 
is  relied  on,  to  establish  it  by  the  testimony  of  several  witnesses  ; 
and  if  it  be  a  well-established  usage,  as  it  ought  to  be,  this  will 
not  be  difficult — and  an  usage,  to  be  valid,  must  be  reasonable. 

In  regard  to  a  commercial  usage,  the  true  test  is,  its  having 
existed  a  sufficient  length  of  time  to  have  become  generally 
known,  and  to  warrant  a  presumption  that  contracts  are  made 
in  reference  to  it.  Smith  and  Stanley  v.  J".  Sf  J.  Wright,  1 
Caines'  N.  Y.  R.  44.  And  this  should  be  the  test  of  all  usages 
claimed.  The  books  are  full  of  cases  to  this  point.  Stevens  v. 
Reeves,  9  Pick.  198  ;  Wood  v.  Hickok,  2  Wend.  501 ;  Dixon 
v.  Dunham,  14  111.  R.  324. 

All  the  authorities  concur  in  saying,  that  if  usage  is  relied 
upon,  it  must  be  shown  to  be  ancient,  certain,  uniform,  reason- 
able, and  so  general  as  to  furnish  this  presumption  of  knowledge 
by  both  parties.  Stevens  v.  Reeves,  9  Pick.  197  ;  Collins  Sf 
Co.  v.  Hope,  3  Wash.  C.  C.  R.  150 ;  Wood  v.  Hickok,  2  Wen- 
dall,  504 ;  Rapp  v.  Palmer,  3  Watts,  178. 

Nor  is  a  practice  or  usage  in  opposition  to  the  common  law, 
however  general  it  may  be,  of  any  force  in  this  State,  on  the 
ground  of  custom,  because  it  is  not  immemorial,  that  being  the 
essential  ingredient  of  a  good  custom.  Such  a  usage  may, 
however,  be  looked  to,  if  well  proved,  as  having  been  within 
the  contemplation  of  the  parties  when  they  contracted,  and 
may,  therefore,  be  regarded  as  an  exponent  of  the  contract.  7 
Leigh,  639. 

Nor  can  the  usage  of  any  class  of  men  be  established  by  the 
testimony  of  a  single  witness.      Wood  v.  Hickok,  2  Wend.  501, 
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before  referred  to  ;  Hohverson  v.  Cole,  1  Spears,  (S.  C.)  321. 
The  testimony  of  Dr.  Helm,  so  far  as  it  went  to  this  point,  was 
very  general  and  unsatisfactory,  and  fell  far  short  of  proving  the 
custom  as  one  known,  and  generally  acquiesced  in.  He  said  he 
did  not  know  how  general  it  was,  even  in  the  community  in  which 
he  lived  and  practiced.  All  the  testimony  on  this  point  should 
have  been  withdrawn  from  the  jury,  and  the  second  instruction 
of  the  plaintiff  refused,  and  the  fourth  instruction  asked  by  the 
defendant  should  have  been  given. 

We  do  not  think  the  action  of  the  court,  in  recalling  the  jury 
to  put  in  form  the  verdict  they  had  found,  objectionable  ;  cer- 
tainly not  sufficiently  so  to  justify  a  reversal  of  the  judgment  on 
that  account. 

For  the  reasons  given,  the  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings,  not  inconsistent  with  this 
opinion. 

Judgment  reversed. 


James  Pardon,  Appellant,  v.  Mary  Dwire  et  al, 

Appellees. 

APPEAL  FROM  ST.  CLAIR. 

A  party  who  introduces  a  deed  in  evidence,  without  reservation,  cannot  afterwards 
object  to  its  being  treated  as  evidence. 

Where,  upon  the  introduction  of  a  deed  resulting  from  a  sale  upon  an  execution 
issued  out  of  the  Circuit  Court,  upon  a  transcript  from  a  justice  of  the  peace,  it 
appeared  that  the  return  to  the  summons  did  not  give  the  justice  jurisdiction, 
the  deed  was  held  a  nullity. 

A  return  which  states  that  the  summons  was  "duly  served  by  reading,  June  16th, 

1848,"  is  bad. 
A  judgment  against  one  of  two  defendants,  in  ejectment  which  is  trespass,  where 

only  one  was  served,  is  sufficient,  although  the  judgment  is  pronounced  against  the 

defendants. 

Appellees  brought  ejectment  against  appellant  and  one 
Garret  C.  Milum,  for  recovery  of  Lot  4,  Block  3,  west  of  public 
square,  in  Sublett's  addition  to  the  town  of  Lebanon,  St.  Clair 
county.  Appellant  only  served,  who  plead  the  general  issue 
and  appeals,  singly,  by  leave. 

The  cause  was  tried  by  the  court,  Snyder,  Judge,  by  consent. 

On  the  trial,  the  following  facts  were  agreed  upon :  1.  Plain- 
tiffs are  children  of  Catharine  Dwire  and  James  Dwire.  2.  That 
James  Dwire  died  previous  to  June,  1848,  3.  Both  parties 
claim  under  Elbriclge  G.  Potter. 

Appellees  then  introduced  in  evidence  a  deed  for  said  lot  from 
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Elbridge  G.  Potter,  dated  10th  Feb.,  1857,  to  David  Dwire, 
Mary  Dwire  and  Sarah  Ann  Dwire,  which  deed  does  not  appear 
to  have  been  recorded. 

Appellant  then  introduced  in  evidence  a  deed  for  said  lot  from 
Elbridge  G.  Potter  and  wife  to  Catharine  Dwire,  of  date  June 
1,  1848,  and  filed  and  recorded  May  7th,  1849. 

Appellant  introduced  the  record  of  a  transcript  from  the 
docket  of  C.  Cunningham,  a  late  justice  of  the  peace  of  St. 
Clair  county,  recorded  May  7th,  1849,  showing  that  on  the  20th 
June,  1848,  Nathan  Horner  and  George  L.  Roberts  obtained  a 
judgment  before  said  justice  against  Catharine  Dwire  for  $32.97 
and  costs  ;  that  on  the  same  day,  after  oath  being  made  by 
Nathan  Horner,  an  execution  was  issued,  and  returned,  no  prop- 
erty, etc.  The  record  shows  the  following  return  on  the  sum- 
mons in  the  case  :  "  Duly  served  by  reading.  C.  M.  Perryinan, 
Const.  ;•"  but  the  justice  states  in  the  record,  as  follows :  "  On 
application  of  Nathan  Horner,  one  of  the  plaintiffs,  summons 
issued  June  15th,  1848,  to  C.  M.  Perryman,  Const.,  returnable 
on  the  20th  inst.,  at  nine  o'clock  a.  m.  June  16th,  summons 
returned  duly  served  by  reading  to  the  defendant." 

Appellant  also  introduced  the  original  file  of  the  transcript 
aforesaid,  which  was  filed  June  26th,  1848,  (recorded  May  7th, 
1849.)  The  file  contains  the  same  statement  from  the  justice 
as  above ;  but  the  constable's  return,  as  shown  by  the  file,  is  as 
follows :  "  Duly  served  by  reading,  June  16th,  1848.  C.  M. 
Perryman,  Const." 

Appellant  next  introduced  an  execution,  issued  8th  May,  1849, 
on  said  transcript,  from  the  St.  Clair  Circuit  Court,  and  the 
sheriff's  return  thereon,  which  execution  and  return  were  filed 
17th  Aug.,  1849,  and  from  which  it  appears  that  the  sheriff 
levied  on  said  lot,  and  sold  the  same  on  the  11th  Aug.,  1849,  to 
Nathan  Horner,  for  $48,  in  satisfaction  of  the  execution, 
interest  and  cost. 

Appellant  next  introduced  a  deed  for  said  lot,  from  sheriff  of 
St.  Clair  county  to  James  B.  Corrington,  assignee  of  Nathan 
Horner,  of  date  22nd  Nov.,  1850,  some  of  the  recitals  of  which 
do  not  correspond  with  the  preceding  record. 

Appellant  next  introduced  a  deed  for  said  lot,  from  the  sheriff 
of  St.  Clair  county  to  James  B.  Corrington,  with  recitals  cor- 
responding with  the  preceding  record. 

Appellant  next  introduced  a  deed  for  said  lot,  from  James  B. 
Corrington  and  wife  to  defendant,  Pardon,  dated  3rd  May,  1855. 

The  court  found  for  the  appellees,  overruled  a  motion  for  a 
new  trial,  and  gave  judgment  against  both  defendants. 
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J.  Baker,  for  Appellant. 

W.  H.  &  J.  Underwood,  for  Appellees. 

Caton,  C.  J.  The  appellant  introduced  a  deed  from  Potter 
to  Catharine  Dwire,  and  afterwards  objected  to  its  being  con- 
sidered or  treated  as  evidence  in  the  cause,  because  the  acknow- 
ledgment was  not  properly  certified.  By  introducing  the  deed 
in  evidence,  he  vouched  to  the  court  that  it  was  genuine  and 
properly  executed  by  the  grantors,  and  was  proper  evidence  to 
prove  what  it  purported  to  prove,  it  having  been  introduced 
without  reservation,  explanation  or  qualification.  He  could 
not  afterwards  object  that  it  was  not  properly  executed. 

The  next  question  is,  as  to  the  effect  of  the  judicial  sale  under 
which  the  appellant  claims  title.  That  sale  was  made  upon  an 
execution  issued  by  the  clerk  of  the  Circuit  Court,  upon  a  trans- 
cript of  a  judgment  rendered  by  a  justice  of  the  peace,  and  filed  in 
the  Circuit  Court,  under  our  statute.  That  transcript  shows 
that  a  summons  was  duly  issued,  and  "  returned  duly  served 
by  reading  to  the  defendant."  Upon  the  production  of  the 
original  summons,  the  return  indorsed  upon  it  by  the  constable 
is  in  these  words — "  Duly  served  by  reading,  June  16th,  1848." 
Admitting  that  the  transcript  of  the  justice  was  sufficient  prima 
facie  to  show  a  proper  return  of  service,  it  was  certainly  not 
conclusive  of  that  fact,  and  it  was  competent  to  contradict  the 
statement  in  the  transcript,  by  producing  the  original  summons 
and  the  return  upon  it.  When  that  was  done,  it  did  contradict 
the  statement  of  the  transcript,  and  showed  what  we  have  often 
held  to  be  an  insufficient  return  to  give  the  justice  jurisdiction 
of  the  person  of  the  defendant.  It  did  not  show  that  the  sum- 
mons was  served  upon  or  read  to  her.  It  did  not  show  to  whom 
it  was  read,  if  to  any  one.  For  want  of  jurisdiction  of  the  per- 
son of  the  defendant,  the  judgment  was  utterly  void,  and  as 
such,  could  be  objected  to  at  any  time  and  in  any  proceeding, 
whether  direct  or  collateral.  No  title  could  be  divested  or 
transferred  under  it. 

This  supersedes  the  necessity  of  inquiring  into  the  form  of 
the  sheriff's  deed,  for  admitting  it  was  strictly  formal,  it  could 
not  convey  the  title  of  Catharine  Dwire,  because  the  judgment 
against  her,  upon  which  it  was  founded,  was  void. 

This  action  of  ejectment  was  against  the  appellant  and  one 
Milum,  the  latter  of  whom  was  not  served  with  process,  and 
the  judgment  in  the  court  below  was  against  the  defendants, 
and  for  this  reason,  the  appellant  asks  us  to  reverse  the  judg- 
ment rendered  against  him.  As  against  the  appellant,  the 
judgment  was  proper,  and  as  to  the  other  defendant   it  was 
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simply  void.  It  can  have  no  more  effect  upon  the  rights  of  the 
latter  than  as  if  it  had  not  been  written.  Its  legal  effect  is  the 
same  as  if  it  had  been  rendered  against  the  defendant  in  the 
singular  number,  when  it  would  have  been  held  as  applicable  to 
the  defendant  who  was  served  and  who  was  making  defense. 
The  action  was  in  form  trespass,  and  sever#l*a1gainst  the  defend- 
ants, and  the  plaintiff  had  a  right  to  recover  against  either  who 
was  proved  to  be  guilty. 

The  judgment  must  be  affirmed. 

*  Judgment  affirmed. 


John  W.  Israel,  Appellant,  v.  James  S.  Brooks, 

Appellee. 

APPEAL  FROM  GREENE. 

If  malice  and  want  of  probable  cause  do  not  concur,  an  action  for  malicious  prose- 
cution will  fail ;  but  if  thera  be  probable  cause,  the  malice  does  not  weigh  any- 
thing. 

Probable  cause  is  a  mixed  question  of  law  and  fact. 

It  is  for  the  plaintiff  to  show  that  the  defendant  had  not  probable  cause,  or  reason- 
able ground  for  prosecuting. 

Previous  good  character  may  be  shown  as  one  evidence  of  want  of  probable  cause. 
Bad  character  may  be  shown  as  reason  for  probable  cause. 

The  discharge  of  the  accused  by  the  examining  magistrate,  is  not  sufficient  evi- 
dence of  the  existence  of  want  of  probable  cause. 

Any  fact,  such  as  the  admission  of  the  accused,  which  goes  to  disprove  either 
want  of  probable  cause  or  malice,  is  proper  for  the  jury  in  an  action  for  malicious 
prosecution. 

This  was  an  action  in  case  for  malicious  prosecution.  Decla- 
ration in  the  usual  form.     Plea,  not  guilty. 

The  following  warrant  was  the  foundation  of  the  action : 

"  Whereas,  J.  W.  Israel  hath  this  day  made  complaint  before 
John  Amos,  a  justice  of  the  peace  of  the  said  county,  that  about 
two  hundred  dollars  were  feloniously  stolen,  taken  and  carried 
away,  and  that  he  has  just  cause  to  suspect,  and  doth  verily 
believe,  that  James  Brooks  did  feloniously  steal,  take  and  carry 
away  the  same.  We,  therefore,  command  you  to  take  the  said 
James  Brooks,"  etc. 

And  it  was  admitted,  that  the  defendant  made  affidavit,  cor- 
responding with  the  warrant,  and  that  plaintiff  was  discharged 
by  the  justice  of  the  peace  who  issued  the  warrant,  on  examina- 
tion before  him  had,  some  eight  or  ten  days  after  the  issuance 
of  the  warrant. 
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A  verdict  was  found  for  six  hundred  dollars  damages,  and 
the  defendant  made  the  following  motion,  for  a  new  trial : 

1st.  Because  the  court,  on  the  trial,  permitted  the  plaintiff, 
contrary  to  the  rules  of  evidence  and  against  the  objections  of 
defendant,  to  introduce  evidence  in  chief  of  his  (the  plaintiff's) 
good  general  character. 

2nd.  Because  the  court  gave  wrong  instructions  in  behalf  of 
the  plaintiff. 

3rd.  Because  the  court  refused  right  instructions  on  behalf  of 
the  defendant. 

4th.  Because  the  verdict  is  against  the  law  and  evidence 
in  the  case. 

Which  the  court,  Woodson,  Judge,  overruled. 

The  defendant  below  assigned  for  errors: 

1st.  That  the  court  below,  contrary  to  the  objection  of  de- 
fendant, permitted  the  plaintiff,  in  the  examination  of  his  evi- 
dence in  chief,  to  give  evidence  of  his  good  general  character. 

2nd.  The  several  instructions  given  by  the  court  below  in 
favor  of  the  plaintiff,  were  not  according  to  law. 

3rd.  The  court  below  refused  the  second  and  third  instruc- 
tions asked  by  the  defendant. 

4th.  The  court  refused  motion  for  new  trial,  verdict  being 
against  the  law  and  evidence  in  the  case. 


"O"- 


H.  Case,  and  D.  A.  and  T.  W.  Smith,  for  Appellant. 
J.  M.  Palmer,  for  Appellee. 

Breese,  J.  The  action  for  malicious  prosecution  is  necessarily 
viewed  by  the  courts  with  great  jealousy,  from  public  considera- 
tions, as  few  men  could  be  found  who  would  be  willing  to 
originate  a  criminal  prosecution,  if,  on  failure  to  establish  the 
guilt  of  the  accused,  he  himself  was  to  be  subjected  to  an 
onerous  and  expensive  suit.  Anciently  it  was  doubted  if  the 
action  would  lie,  unless  founded  upon  a  conspiracy.  It  is  now, 
however,  well  established,  such  actions  will  be  maintained,  but 
at  the  same  time,  the  onus  is  upon  the  party  bringing  the  action, 
to  show  that  the  criminal  prosecution  was  the  offspring  of  malice, 
and  without  any  probable  cause  to  justify  it — that  the  prosecutor 
had  no  sufficient  reason  to  believe  the  accused  guilty.  If  these 
are  wanting — if  malice  and  a  want  of  probable  cause  do  not 
co-exist,  the  action  must  fail. 

Malice  is  a  fact  which  can  be  proved  by  the  circumstances 
attending  the  getting  up  of  the  prosecution,  but  if  there  be 
probable  cause  for  the  prosecution,  the  malice  of  the  prosecutor 
weighs  nothing,  though  the  accused  be  innocent.      Probable 
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cause,  may  be  said  to  be  a  mixed  question  of  law  and  fact. 
After  the  facts  are  given  in  evidence,  it  is  for  the  court  to  say, 
in  its  instructions  to  the  jury,  whether  or  not  they  make  up 
probable  cause.  Jacks  v.  Stimpson,  13  111.  R.  703.  The  want 
of  this  element  is  the  main  ground  of  this  action,  and  it  must  be 
clearly  shown  ;  and  though  malice  may  be  inferred  from  the  want 
of  probable  cause,  a  want  of  probable  cause  cannot  be  inferred 
from  malice.  The  onus  is  on  the  plaintiff  to  show  affirmatively, 
by  circumstances  or  otherwise,  that  the  defendant  had  no  ground 
for  the  prosecution — no  such  reasonable  ground  of  suspicion 
sufficiently  strong  in  itself,  as  to  warrant  a  cautious  man  in 
believing  that  the  person  arrested  is  guilty  of  the  offense  with 
which  he  is  charged.  Jacks  v.  Stimpson,  13  111.  R.  701 ; 
Richey  v.  McBean,  17  ib.  65  ;  Hurd  v.  Skaw,  20  ib.  356. 

What  these  circumstances  may  be,  cannot  be  specified,  but 
we  would  think,  among  them,  the  good  character  of  the  party 
accused  would  stand  out  prominently.  All  must  admit  that  is, 
and  must  be,  a  strong  fact,  if  known  to  the  accuser,  to  ward  off 
suspicion,  and  therefore,  for  this  purpose,  it  is  entirely  competent 
for  the  plaintiff  in  the  action,  in  his  opening  proofs,  to  show 
that  his  character  was  good,  and  known  to  be  so  by  the 
defendant,  when  he  made  the  accusation.  As  the  onus  of 
proving  a  negative — the  absence  of  probable  cause — is  thrown 
upon  the  plaintiff,  slight  evidence  will  usually  suffice  for  such 
purpose.  But  the  evidence  of  an  uniform  good  character  up  to 
the  time  of  the  charge,  is  something  more  than  slight  evidence, 
and  the  plaintiff  should  have  the  benefit  of  it.  If  known  to  the 
prosecutor,  what  single  fact  is  better  calculated  to  weaken  a 
belief,  he  being  a  prudent  and  cautious  man,  in  the  guilt  of  the 
suspected  party.  On  the  other  hand,  his  bad  character  may  be 
shown  by  the  defense,  as  good  ground  for  augmenting  a  suspicion 
against  him.  We  know,  in  no  actions  save  criminal  prosecutions 
and  actions  for  defamation,  can  the  character  of  the  party,  as  a 
general  rule,  be  inquired  into,  but  in  such  a  case  as  this,  there 
seems  to  be  great  propriety  in  permitting  it,  for  the  reasons  here 
given. 

We  do  not  consider  it  necessary  to  pass  upon  all  the  instruc- 
tions given  by  the  court  for  the  plaintiff,  or  refused,  as  asked  by 
the  defendant.  Those  on  the  part  of  the  plaintiff,  with  some 
inaccuracies  in  their  frame,  stated  the  law.  The  second  instruc- 
tion did  not  state  the  law,  and,  in  our  judgment,  announces  a 
principle  of  the  most  dangerous  character.     It  is  this : 

"  That  the  discharge  of  the  plaintiff  by  the  examining  magis- 
trate, is  prima  facie  evidence  of  the  want  of  probable  cause,  and 
sufficient  to  throw  upon  the  defendant  the  burden  of  proving  the 
contrary." 

37 
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As  stated  on  the  argument,  this  instruction  is  copied  verbatim 
from  2  Greenleaf ' s  Evidence,  §  455.  He  cites  Secor  v.  Babcock, 
2  Johns.  203. 

That  case  decides  no  such  principle.  It  is  a  per  curiam 
opinion,  and  is  as  follows  :  "  The  justice  had  power,  on  exam- 
ination of  a  charge  of  suspicion  of  felony,  or  of  having  stolen 
goods,  to  dismiss  the  plaintiff  below,  if  he  was  satisfied  there 
was  no  ground  for  the  suspicion.  The  acquittal  was  lawful,  and 
there  was  a  sufficient  ground  for  a  suit  for  a  malicious  prosecu- 
tion.    The  judgment  below  must  be  affirmed." 

The  court  does  not  presume  to  say,  that  by  the  discharge  of 
the  accused,  by  the  examining  magistrate,  a  sufficient  ground 
for  a  malicious  prosecution  was  established  as  showing  a  want 
of  probable  cause.  The  court  does  not  say.,  that  by  reason  of 
the  discharge,  a  want  of  probable  cause  is  to  be  inferred,  nor 
anything  like  it. 

Greenleaf  also  refers  to  Johnston  v.  Martin,  2  Murphey,  (N. 
Carolina)  249,  and  Bostick  v.  Rutherford,  4  Hawk's  (N.  Car.) 
83,  where  the  doctrine  is  there  distinctly  stated,  in  the  language 
of  this  instruction.  No  authority  or  good  reasoning  is  adduced 
to  support  it,  and  these  cases  stand  alone,  justifying  such  a 
principle. 

To  what  does  it  amount?  Why  to  this,  that  every  man  who 
appears  before  a  magistrate  to  give  information  of  a  criminal 
offense,  incurs  the  hazard  of  a  prosecution  against  himself,  should 
the  magistrate  happen  to  be  ignorant,  prejudiced  or  corrupt. 
How  many  magistrates  are  there  in  obscure  localities,  who  are  as 
little  capable  of  determining  what  is  probable  cause  for  a  crim- 
inal accusation,  as  they  are  of  explaining  any  of  the  phenomena 
of  nature.  How  many  do  we  find  prejudiced  against  a  public 
accuser,  how  many  in  sympathy  with  the  accused.  The  decisions 
of  such  an  official,  on  intricate  questions  of  law  or  fact,  should 
not  weigh  against  the  accused,  and  they  do  not  practically,  for 
if  he  is  committed,  the  grand  jury  pay  no  attention  to  the  find- 
ing of  the  magistrate.  It  is  not  prima  facie  evidence  of  his 
guilt,  and  how  preposterous  it  is  to  say  the  discharge  of  the 
criminal  is  prima  facie  evidence  of  want  of  probable  cause.  It 
is  not  so,  and  should  never  be  so  regarded.  The  fact  may  go  to 
the  jury  that  he  was  discharged  Jby  the  magistrate,  but  no  such 
inference  unfavorable  to  the  accuser  should  be  drawn  from  it. 

This  instruction  must  have  had  great  influence  upon  the  minds 
of  the  jury,  and  must  occasion  a  reversal  of  the  judgment. 

It  is  urged  by  the  defendant,  the  appellant  here,  that  the 
court  should  have  given  the  second  instruction  asked  by  him. 
Tt  is  in  these  words  : 

"  If  the  jury  believe,  from  the  evidence  in  the  case,  that  the 
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plaintiff  admitted,  before  or  after  the  institution  of  this  suit, 
that  he  did  not  blame  the  defendant  for  prosecuting  him,  that 
he  (the  plaintiff)  had  given  the  defendant  sufficient  cause  for 
pursuing  the  course  he  did  against  the  plaintiff,  and  that  it 
was  his  own  fault,  then  the  jury  will  find  a  verdict  for  the 
defendant." 

As  the  ground  of  the  action  is  malice  and  want  of  probable 
cause,  any  fact  going  to  disprove  either,  is  properly  submitted 
to  the  jury.  The  facts  contained  in  this  instruction,  ought,  if 
believed  bjrthe  jury,  to  go  to  the  acquittal  of  the  defendant  of  the 
charge  of  malice,  and  they  amount  to  an  admission  on  the  part 
of  the  plaintiff,  that  probable  cause  did  exist  for  the  prosecution. 
At  any  rate,  the  alternative  might  be  presented  in  the  instruc- 
tion, either  to  acquit  or  find  nominal  damages  only. 

On  the  whole  case,  we  think  there  are  many  circumstances 
shown  of  such  folly  and  unreasonable  conduct  on  the  part  of 
the  plaintiff,  as  to  expose  himself  to  a  well  grounded  suspicion, 
that  he  was  not  wholly  innocent  of  the  offense  charged,  and 
that  the  jury  might  well  have  found  there  was  probable  cause. 

The  judgment,  for  the  reasons  given,  is  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


The  Metropolitan  Bank,  Appellant,  v.  Benjamin  God- 
frey, and  Thomas  W.  Wason,  Appellees. 

APPEAL  FROM  MADISON. 

Where  a  party  agrees  to  certain  memoranda  as  the  basis  of  a  contract  to  be  exe- 
cuted, which  memoranda  are  not  all  included  in  a  contract;  which  is  unneces- 
sarily extended  and  confused,  and  the  party  signing  does  so  under  a  false  im- 
pression, and  under  such  circumstances  as  prevented  his  carefully  examining 
and  considering  it ;  a  court  of  equity  will  afford  relief  by  reforming  the  contract. 

The  words  "  in  specie,"  in  a  contract  which'  includes  realty  as  well  as  personalty, 
will  be  understood  as  referring  to  the  latter. 

Banks  in  New  York,  organized  under  the  general  law  of  that  State,  are  corpora- 
tions which  can  only  use  such  functions  as  that  law  confers,  and  in  the  manner 
directed  by  it. 

These  corporations  can  only  acquire  and  hold  land,  upon  the  conditions  and  terms, 
and  in  the  way  authorized  by  the  law  of  their  creation. 

The  recording  acts  of  Illinois  require  that  the  record  of  a  mortgage  should  disclose, 
with  as  much  certainty  as  the  nature  of  the  case  will  admit,  the  real  state  of  the 
incumbrance. 

It  is  not  good  faith  to  take  an  absolute  conveyance  of  land,  where  only  a  mortgage 
was  intended. 

Taking  an  absolute  conveyance  of  land,  and  claiming  a  purchase,  under  what  was 
only  designed  as  a  security,  will,  under  most  circumstances,  be  regarded  as 
fraudulent,  and  will  prevent  the  holder  from  claiming  as  a  mortgagee. 
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A  party  will  not  be  allowed  to  set  up,  that  he  holds  lands,  first,  as  a  mortgage  or  a 
security,  and  then  as  his  own  property;  fair  dealing  forbids  this;  nor  is  it  fair 
dealing  to  sell  lands  which  are  held  only  as  security. 

Receiving  a  conveyance  merely  in  payment  of  a  pre-existing  debt,  is  not  sufficient, 
where  there  is  a  collision  of  bona  fide,  claims.  There  should  be  a  new  considera- 
tion. 

If  a  party  is  in  possession  of  lands,  by  himself  or  tenants,  and  pays  taxes  on  unim- 
proved lands,  it  is  sufficient  to  put  those  who  deal  with  such  lands,  upon  inquiry, 
as  to  ownership. 

The  Metropolitan  Bank,  being  organized  under  the  general  banking  law  of  New 
York,  cannot  take  and  hold  lands  in  its  corporate  name. 

This  was  a  suit  in  chancery,  originally  brought  in  the  court 
below,  by  Thomas  W.  Wason,  against  Benjamin  Godfrey,  Re- 
becca E.  Godfrey,  Henry  Dwight,  Jr.,  Charles  S.  Olden,  and  the 
Metropolitan  Bank. 

The  original  bill  filed  by  Wason,  sets  forth  that  the  said 
Godfrey  and  one  A.  T.  Cowman,  who  were  partners  under  the 
firm  of  A.  T.  Cowman  &  Co.,  in  the  construction  of  the  Alton 
and  Sangamon  Railroad,  purchased  of  the  said  Wason  and  one 
Charles  Wason,  his  partner,  certain  passenger,  baggage,  freight 
and  gravel  cars,  for  the  sum  of  $26,650. 

That,  on  the  7th  day  of  May,  1851,  he  and  his  said  partner 
settled  with  the  said  Cowman  and  Godfrey,  and  the  said  Cow- 
man and  Godfrey  were  found,  on  such  settlement,  to  be  indebted 
to  the  said  Thomas  W.  and  Charles  Wason,  in  the  sum  of 
$19,066.45 ;  that  the  firm  of  Thomas  W.  Wason  and  Charles 
Wason  was  dissolved,  and  the  said  Thomas  W.  Wason  became 
the  assignee  of  all  the  property  and  assets  of  said  firm ;  that 
the  said  Cowman  and  Godfrey  executed  and  delivered  to  said 
Thomas  W.  Wason  three  promissory  notes  for  the  above  balance 
due  on  settlement. 

That,  on  the  26th  day  of  September,  1851,  the  firm  of  A.  T. 
Cowman  &  Co,  was  dissolved,  and  the  said  Godfrey  succeeded 
to  all  the  rights  and  obligations  of  said  firm  ;  that,  in  January, 
1853,  the  said  complainant  recovered  judgments  against  said ' 
Godfrey,  on  the  said  promissory  notes,  before  the  United  States 
Circuit  Court  for  the  District  of  Illinois,  upon  which  executions 
were  issued,  but  never  levied,  for  the  reason  no  property  could 
be  found  whereon  to  levy  the  same,  and  the  said  executions 
remain  wholly  unsatisfied  ;  that  the  said  judgments  became  a 
lien  upon  all  the  estate,  legal  and  equitable,  in  land  which  the 
said  Godfrey  then  owned  in  the  district  of  Illinois. 

That,  on  the  3rd  day  of  October,  1851,  the  said  Godfrey, 
being  seized  in  fee,  conveyed  unto  Henry  Dwight,  Jr.,  by  quit- 
claim deed  in  fee,  for  the  recited  consideration  of  $100,000, 
certain  lands  ;  which  said  deed  was  duly  recorded  in  the  record- 
er's office  of  Madison  county. 

That,  on  the  same  3rd  day  of  October,  1851,  said  Godfrey 


JANUARY  TERM,   1860.  581 

Metropolitan  Bank  v.  Godfrey  et  al. 

executed  to  Henry  Dwight,  Jr.,  a  bill  of  sale  of  certain  personal 
property. 

That,  at  the  same  time,  the  said  Dwight  executed,  to  the  said 
Godfrey,  the  instrument  in  writing  described  in  the  opinion. 

That,  on  the  21st  day  of  November,  1851,  in  pursuance  of  a 
secret  understanding  between  said  Godfrey  and  said  Dwight, 
said  Dwight  conveyed  to  said  Charles  S.  Olden,  of  New  Jersey, 
certain  lots  in  Alton,  in  trust  for  the  wife  of  said  Godfrey. 

That,  on  the  27th  day  of  March,  1852,  the  said  Godfrey  exe- 
cuted, to  the  said  Dwight,  a  chattel  mortgage  on  his  personal 
property,  purporting  to  secure  the  sum  of  $114,446,  recited  to 
be  due  from  said  Godfrey  to  said  Dwight. 

That,  on  the  29th  day  of  March,  1855,  the  said  Godfrey  exe- 
cuted, to  the  said  Dwight,  another  chattel  mortgage,  purporting 
to  secure  the  sum  of  $6,054,  recited  to  be  due  from  said  God- 
frey to  said  Dwight. 

The  bill  charges,  that  the  first  of  said  chattel  mortgages  was 
due  and  payable,  by  its  terms,  one  year  from  its  date,  which 
period  has  elapsed,  and  that  said  Dwight  has  permitted  said 
Godfrey  to  remain  in  possession  and  use  of  said  property  ever 
since,  and  charges  that  the  second  of  said  chattel  mortgages 
was  made  without  consideration,  and  for  the  purpose  of  covering 
up  said  Godfrey's  property.  The  bill  further  charges,  that  the 
said  deed,  bill  of  sale,  and  the  chattel  mortgages  by  the  said 
Godfrey  to  the  said  Dwight,  were  made  and  contrived  for  the 
fraudulent  purpose  of  hindering  and  defrauding  the  complainant 
in  the  collection  of  said  debt,  and  for  the  further  purpose  of 
covering  up  said  property,  so  that  the  same  could  not  be  reached 
by  legal  process,  and  states  divers  badges  of  fraud  in  said  trans- 
actions. 

The  bill  further  charges,  that  whether  the  said  transaction 
amounts  to  a  fraud  or  not,  said  deed,  bill  of  sale  and  mortgages 
were,  in  equity,  mere  securities  in  the  hands  of  Dwight  for  debts 
due  him  by  Godfrey,  at  the  time  of  the  execution  of  said  in- 
struments, and  such  advances  as  Dwight  might  thereafter  make 
to  Godfrey,  in  pursuance  of  the  written  instrument  made  by 
Dwight  to  Godfrey,  bearing  even  date  with  the  said  quit-claim 
deed,  and  that  Dwight,  and  all  persons  claiming  under  him  with 
notice,  can  only  hold  the  property  as  a  security  for  such  balance, 
if  any,  which  may  be  found  to  be  due  by  Godfrey  to  Dwight, 
upon  a  settlement  between  them. 

The  bill  further  charges,  that  the  debts  mentioned  in  the 
written  instrument  executed  by  Dwight  to  Godfrey,  and  all  ad- 
vances under  the  same,  have  been  fully  paid  by  Godfrey  to 
Dwight,  and  that  in  equity  Godfrey  is  entitled  to  a  re-convey- 
ance of  the  property  from  Dwight. 
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The  bill  further  charges,  that  Godfrey  and  Dwight  were  co- 
partners in  the  construction  of  said  railroad ;  that  Dwight  was 
the  trustee  for  Godfrey,  and  that  Dwight  ought  to  be  made 
liable  for  any  losses,  if  any,  in  the  management  and  disposition 
of  said  property. 

The  bill  further  charges,  that  on  the  29th  day  of  October, 
1853,  Dwight  conveyed,  by  quit-claim  deed,  to  Edward  Keating, 
all  his  interest  in  the  property  described  in  the  deed  of  October 
3rd,  1851,  executed  by  Godfrey  to  Dwight,  except  certain 
property  conveyed  by  Dwight  to  Olden,  in  trust  for  Mrs.  Godfrey ; 
that  at  the  time  of  said  conveyance  to  Keating,  Godfrey  was  in 
possession  of  said'lands  under  the  instrument  of  October  3rd, 
1851,  and  that  Keating  had  notice  of  the  equities  of  the  com- 
plainant and  of  the  transactions  between  Godfrey  and  Dwight, 
and  that  said  conveyance  was  made  without  any  consideration 
whatever. 

The  bill  further  charges,  that  on  the  9th  of  January,  1854, 
and  on  the  27th  of  February,  1854,  Keating,  at  the  request  of 
Dwight,  conveyed  all  his  interest  in  said  lands  to  the  Metropoli- 
tan Bank,  city  of  New  York,  and  on  the  14th  day  of  January, 
A.  D.  1854,  Dwight,  by  warranty  deed,  conveyed  the  same 
lands  to  the  said  Metropolitan  Bank,  for  the  pretended  con- 
sideration of  $95,000.  The  bill  charges,  that  the  said  bank 
had  no  right  or  authority  to  take  or  hold  said  lands,  and  that 
no  title  vested  in  the  bank  under  said  conveyances  ;  and  charges 
that  Godfrey  was  still  in  possession  of  the  lands  at  the  time  of 
said  conveyances,  and  that  the  bank  took  said  lands  subject  to 
the  equities  of  the  complainant. 

The  bill  further  charges,  that  at  the  time  of  the  conveyance 
by  Dwight  to  Keating,  Dwight  was  utterly  insolvent,  and  that 
said  conveyance  was  made  by  Dwight  for  the  express  purpose 
of  preventing  the  creditors  of  Dwight  from  reaching  said 
property  by  legal  process. 

The  bill  prays  that  the  said  deed,  bill  of  sale,  and  chattel 
mortgages,  may  be  declared  fraudulent  and  void  as  to  the  com- 
plainant ;  that  an  account  may  be  taken  of  the  amount  due 
upon  his  said  judgments,  and  that  said  lands,  or  so  much  there- 
of as  may  be  necessary,  may  be  decreed  to  be  sold  in  satisfaction 
of  said  judgments,  etc.,  etc.     And  prayer  for  general  relief. 

Dwight  answers,  that  he  knows  nothing  of  the  contract 
between  complainant  and  Charles  Wason,  and  the  firm  of  A.  T. 
Cowman  &  Co.,  for  the  delivery  of  cars,  nor  of  the  dissolution 
of  partnership  between  the  complainant  and  Charles  Wason ; 
nor  of  the  execution  of  the  three  notes  to  the  said  complainant 
by  A.  T.  Cowman  &  Co. ;  knows  nothing  of  the  recovery  of  the 
judgments  against  Godfrey,  by  the  complainant,  as  alleged  in 
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the  bill ;  or  of  the  issuing  of  executions  thereon ;  or  the  lien 
or  effect  of  said  executions  ;  but  requires  strict  proof. 

Admits  the  dissolution  of  the  firm  of  A.  T.  Cowman  &  Co., 
and  that  Benjamin  Godfrey  succeeded  to  all  the  rights  of  said 
firm,  as  also  that  the  Alton  and  Sangamon  Railroad  was  com- 
pleted and  put  in  running  order ;  but  does  not  know  that  the 
said  cars  mentioned  in  complainant's  bill  were  ever  delivered  or 
used  as  alleged. 

Admits  the  execution  of  the  deed  to  him  by  Godfrey  on  the 
3rd  day  of  October,  1851  ;  also  the  execution  of  the  bill  of  sale 
to  him  by  Godfrey  of  personal  property,  of  October  3rd,  1851 ; 
also  the  execution  of  the  instrument  of  writing,  of  same  date, 
by  him  to  Godfrey.  Admits  the  execution  of  the  two  chattel 
mortgages,  mentioned  in  said  bill,  by  Godfrey  to  him,  but  avers 
that  both  of  said  mortgages  were  made  for  a  good  and  valuable 
consideration,  and  that  Godfrey  was  at  the  time  indebted  to  him 
to  the  amounts  therein  stated.  Admits  that  Godfrey  is  in  pos- 
session of  the  property  named  in  the  last  mortgage,  and  insists 
that  he  has  the  right  to  allow  him  to  remain  in  such  possession, 
and  denies  that  complainant  has  been  injured  thereby.  Denies 
that  the  deed  and  bill  of  sale  of  October  3rd,  1851,  and  the 
chattel  mortgages  named  in  the  complainant's  bill,  were  made 
without  consideration,  or  to  defraud  or  hinder  any  one,  but  on 
the  contrary,  were  made  and  entered  into  in  good  faith,  and  for 
a  good  and  valuable  consideration.  Denies  the  existence  of  all 
facts  constituting  any  fraud  or  badge  of  fraud.  Denies  that  he 
is  indebted  to  Godfrey ;  and  also  denies  that  the  debts  named 
in  the  contract  of  October  3rd,  A.  D.  1851,  have  been  paid  by 
Godfrey,  or  from  his  means,  and  says  that  there  is  due  to  him, 
(Dwight,)  after  disposing  and  using  all  the  property  named  in 
the  deeds,  the  sum  of  over  $250,000.  Admits  the  transfer  of 
lands  to  Keating,  as  mentioned  in  the  bill ;  admits  that  God- 
frey was  in  possession  of  a  part  of  them,  but  only  the  improved 
part ;  admits  that  Keating  paid  no  consideration,  and  trans- 
ferred them  at  respondent's  request  to  the  Metropolitan  Bank, 
but  denies  any  fraud  or  intention  of  fraud,  as  also  that  he  was 
insolvent  at  the  time  of  the  transfer.  States  that  Keating  held 
said  lands  only  as  trustee,  and  that  the  transfer  made  to  the 
Metropolitan  Bank  was  in  consideration  of  a  debt  of  over 
$100,000  due  from  this  respondent  to  said  bank.  Denies  that 
he  ever  assumed  or  promised  to  pay  the  complainant  the  said 
claims  of  complainant,  mentioned  in  the  bill. 

Keating  disclaims  all  interest  in  the  property  mentioned  in 
the  bill  of  complainant,  both  real  or  personal,  and  disclaims  all 
interest  in  the  decree  prayed  for  by  the  complainant. 

Olden  states  that  he  has  no  personal  knowledge  of  the  trans- 
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actions  detailed  in  the  complainant's  bill.  That  the  deed  from 
Henry  D wight,  Jr.,  and  wife,  to  him,  in  trust  for  Mrs.  Godfrey, 
was  executed  without  his  knowledge,  but  that  after  he  was  in- 
formed of  its  execution,  he  accepted  of  the  trust  as  an  act  of 
kindness  to  Mrs.  Godfrey ;  has  no  interest  in  the  matter  except 
to  defend  her,  and  believes  the  deed  was  made  in  good  faith. 
He  states,  that  on  the  first  day  of  April,  1855,  the  said  Godfrey, 
and  wife  executed  to  him  a  mortgage  upon  a  portion  of  the 
lands  in  complainant's  bill  mentioned,  to  secure  the  sum  of 
$5,000,  which  the  said  Godfrey  owed  him  ;  that  said  mortgage 
still  remains  unsatisfied ;  and  prays  that  his  rights  in  the  prem- 
ises, as  well  as  those  of  Mrs.  Godfrey,  may  be  protected. 

Godfrey  and  wife,  by  their  answer,  admit  the  partnership  of 
Cowman  and  Godfrey,  as  stated  in  bill ;  that  the  said  firm  pur- 
chased the  cars,  and  that  a  balance  was  found  to  be  due,  as 
alleged  in  the  bill ;  have  no  knowledge  of  dissolution  of  co- 
partnership of  complainant  and  Charles  Wason,  but  admit  the 
execution  of  promissory  notes,  as  alleged  in  the  bill ;  admit  the 
dissolution  of  the  firm  of  A.  T.  Cowman  &  Co.,  and  that  suits 
were  instituted  on  said  promissory  notes,  but  whether  judgments 
were  obtained  and  executions  were  issued,  and  lost,  as  alleged, 
they  do  not  know.  Admit  that  Godfrey,  on  the  3rd  of  October, 
1851,  was  seized  of  the  lands  described  in  the  deed  made  by 
him  to  Dwight,  but  they  allege  that  there  were  various  incum- 
brances existing  upon  the  said  lands,  by  mortgages  for  moneys 
due  by  Godfrey.  They  admit  the  execution  of  the  bill  of  sale 
of  personal  property,  by  Godfrey  to  Dwight,  on  the  3rd  of  Oc- 
tober, 1851,  and  of  an  instrument  of  writing,  on  the  same  day, 
by  Dwight  to  Godfrey,  as  set  forth  in  said  bill.  They  admit 
the  execution,  by  Henry  Dwight,  Jr.,  of  a  deed  to  Charles  S. 
Olden,  in  trust  for  Rebecca  Godfrey,  as  set  forth  in  the  bill,  but 
they  aver  that  the  consideration  of  the  deed,  was  the  relinquish- 
ment, by  the  said  Rebecca,  of  her  right  of  dower  in  the  lands 
which  had  previously  been  conveyed  by  Godfrey  to  Dwight,  and 
that  the  same  was  a  fair  and  bonaficle  transaction.  They  admit 
the  execution  and  delivery  of  the  chattel  mortgages,  by  Godfrey 
to  Dwight,  as  set  forth  in  the  bill,  and  that  Godfrey  has  remained 
and  still  is  in  possession  of  the  property  therein  described,  ren- 
dering an  account  for  the  same,  but  they  deny  that  said  chattel 
mortgages  were  executed  without  consideration,  or  to  defraud 
creditors,  or  for  the  purpose  of  hindering  the  complainant  in 
the  collection  of  his  debts,  or  for  the  purpose  of  covering  up  said 
property  so  that  the  same  could  not  be  reached  by  legal  process, 
but,  on  the  contrary,  they  allege  that  the  same  were  executed 
by  Godfrey,  and  for  the  considerations  therein  stated.  Respond- 
ents have  no  knowledge,  except  by  hearsay,  of  the  execution  of 
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the  several  deeds  from  Dwight  to  Keating,  and  from  Dwight 
and  Keating  to  the  Metropolitan  Bank.  They  admit  that  God- 
frey has  been,  since  1851,  and  still  is,  in  possession  of  the  lands 
embraced  in  said  deeds,  but  they  do  not  know  whether  Dwight 
was  insolvent  at  the  time  of  his  conveyance  to  Keating,  nor  do 
they  know  whether  he  ever  promised  to  pay  the  claim  of  com- 
plainant against  Godfrey. 

The  Metropolitan  Bank  denies  all  knowledge  or  information 
of  any  and  all  transactions  between  complainant  and  Godfrey 
and  Cownran,  and  of  the  recovery  of  the  judgments  against 
Godfrey  ;  denies  all  knowledge  of  the  bill  of  sale  of  personal 
property,  and  of  the  chattel  mortgages  ma&e  by  Godfrey  to 
Dwight,  and  of  the  deed  made  by  Dwight  to  Charles  S.  Olden, 
for  the  use  of  Rebecca  Godfrey,  and  of  the  instrument  of  writ- 
ing executed  by  Dwight  to  Godfrey,  on  the  3rd  of  October, 
1851 ;  and  generally  denies  all  knowledge  of  every  and  all 
transactions  had  between  Godfrey  and  Dwight,  as  set  forth  in 
complainant's  bill.  Admits  that  Godfrey  was  seized  of  the 
lands  mentioned,  and  that  he  conveyed  the  same  to  Dwight,  as 
set  forth,  and  that  Dwight  conveyed  the  same  to  Keating,  with- 
out any  consideration,  but  whether  said  Keating  had,  at  the 
time  of  said  conveyance,  any  notice  of  any  equities  existing  in 
favor  of  complainant,  respondent  is  wholly  ignorant.  Admits 
that  Dwight  and  Keating  conveyed  the  said  lots  and  lands,  as 
mentioned  in  said  bill,  to  the  bank,  for  the  consideration  men- 
tioned in  the  deed  from  Dwight  to  the  bank,  and  avers  that  it 
had  good  right  and  authority  to  hold  the  same  under  said  deeds. 
Denies  that  at  the  time  of  the  execution  and  delivery  of  said 
deeds,  by  Keating  and  Dwight,  respondent  knew  that  Godfrey  was 
in  possession  of  said  lands  and  lots,  under  the  agreement  of  Octo- 
ber 3rd,  1851,  and  that  the  judgments  of  said  complainant  were 
a  lien  upon  said  lands,  and  that  this  respondent  had  notice  of  the 
nature  of  the  transactions  between  Godfrey  and  Dwight,  but  on 
the  contrary,  the  bank  avers  that  it  was  entirely  ignorant  of  the 
same.  Avers  the  fact  to  be,  that  Dwight  was  indebted  to  the 
bank  for  upwards  of  $100,000,  and  that  the  bank  caused  an 
attachment  to  be  sued  out  of  the  Circuit  Court  of  Madison 
county,  and  levied  upon  the  said  lands  and  lots,  but  that  after- 
wards, Dwight  conveyed  the  said  lands  to  this  respondent,  and 
procured  Keating  to  make  a  conveyance  of  the  same,  in  pay- 
ment and  satisfaction  of  this  respondent's  claim,  and  thereupon 
respondent  dismissed  the  said  attachment.  Avers  that  it  pur- 
chased the  said  property  from  Dwight,  for  a  full  and  valuable 
consideration,  without  any  notice  whatever  of  any  equities 
existing  against  the  same,  in  favor  of  said  complainant,  and 
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that  it  is  a  purchaser,  for  a  full  consideration,  without  notice  of 
any  equities. 

To  which  several  answers,  the  complainant  filed  replications. 

Benjamin  Godfrey,  one  of  the  defendants  in  the  original  bill, 
filed  a  cross-bill,  July  2nd,  1856  ;  and  after  setting  forth  the 
material  averments  contained  in  the  original  bill,  alleges  that 
at  the  time  the  deed  was  made  by  him  to  Henry  Dwight,  of 
October  3rd,  1851,  there  were  various  subsisting  mortgage  liens 
upon  parts  of  said  lands.  He  further  states,  that  the  deed,  bill 
of  sale  and  chattel  mortgages,  made  by  him  to  said  Dwight, 
were  in  good  faith  and  for  valuable  consideration :  the  bill  of 
sale  and  mortgages,  to  secure  the  payment  of  the  sums  therein 
specified ;  and  the  deed,  to  secure  the  payment  of  moneys  for 
which  Godfrey  was  liable,  and  for  future  advances  to  be  made 
by  Dwight,  and  for  the  considerations  specified  in  the  contracts 
made  by  Dwight  with  Godfrey,  of  date  October  3rd,  1851. 

That  Dwight  had  failed  to  render  any  account  to  Godfrey, 
although  often  requested  so  to  do ;  but  claimed  that  there  was 
due  him  $250,000,  after  disposing  of  and  using  all  the  property 
named  in  said  deed.  Charges  that  Dwight  received  from  God- 
frey, in  personal  property  and  choses  in  action,  $1,449,279.18, 
and  including  the  lands,  $1,774,279.18.  Further  charges  that 
Dwight  received  from  the  Alton  and  Sangamon  Railroad  Com- 
pany, after  the  completion  of  said  road,  $640,328.08,  or  more, 
as  compensation  for  advances,  extra  labor,  etc.,  on  account  of 
the  construction  of  said  road,  which  in  equity  belongs  to  God- 
frey, and  which  said  sum  was  a  full  and  complete  indemnity  to 
Dwight,  for  the  building  of  the  railroad,  after  deducting  the 
sum  of  $469,287.36. 

Cross-bill  further  alleges  that  Godfrey,  at  the  time  he  executed- 
deed  and  bill  of  sale  to  Dwight,  (October  3rd,  1851,)  was  in 
the  custody  of  an  officer  in  the  city  of.  New  York,  arrested  for 
a  debt  clue  by  A.  T.  Cowman  &  Co.,  and  that  it  was  necessary 
for  him,  in  order  to  obtain  his  release  and  personal  liberty,  to 
sign  the  deed  and  bill  of  sale  to  Dwight,  as  also  to  procure  from 
Dwight  his  contract  of  the  same  date.  That  the  contract  signed 
by  Dwight,  was  not  read  by  him,  Godfrey,  at  the  time,  or  before 
the  same  was  executed,  and  that  he  was  not  allowed  time,  by 
the  agents  of  Dwight,  to  read  or  examine  said  contract ;  that 
it  was  represented,  by  the  agents  of  Dwight,  to  be  drawn 
according  to  the  outline  or  basis  furnished  for  the  drawing  of 
said  contract,  which  basis  had  been  examined  and  assented  to 
by  Godfrey,  which  basis  is  set  out  in  the  opinion. 

That  Godfrey  never  would  have  executed,  and  never  did  con- 
sent to  have  said  contract  varied  in  any  essential  particular  from 
the  said  basis  or  outline  ;  but  that  the  same  differs  in  this :  by 
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said  basis,  in  case  there  were  any  profits  arising  from  the  con- 
struction of  said  road,  D wight  was  to  re-deed  to  Godfrey  his 
individual  property  ;  while  by  the  contract  as  written,  D wight 
is  to  have  seventy-five  per  cent,  of  the  value  of  said  property 
if  the  same  should  be  re-deeded,  and  is  only  to  re-deed  to 
Godfrey  twenty-five  per  cent,  of  said  property.  Charges  that 
Dwight  failed  to  comply  with  his  contract ;  did  not  provide 
money  as  it  was  needed  for  the  construction  of  the  road,  by 
means  whereof  Godfrey  was  subjected  to  delay,  loss  and  expense. 
That  D wight  threw  obstacles  in  the  way  of  the  construction  of 
said  road  by  taking  hands  from  and  neglecting  the  same,  and 
engaging  in  the  extension  of  said  road  between  Springfield  and 
Bloomington,  before  the  completion  of  his  contract  with  God- 
frey. That  Dwight  disregarded  his  contract,  by  failing  to 
account,  and  failing  to  re-deed  the  lands  to  Godfrey.  That 
Dwight  received  effects  more  than  sufficient  to  pay  all  liabilities 
incurred  for  the  construction  of  the  said  road  ;  and  that  Dwight 
and  his  assigns,  with  notice  of  the  equities,  ought  long  since  to 
have  re-conveyed  the  said  lands  to  Godfrey.  Oath  of  defend- 
ants waived. 

Prayer,  that  on  final  hearing,  the  court  will  take  an  account 
between  Dwight  and  Godfrey  ;  that  a  balance  may  be  struck  ; 
that  Dwight  and  his  assigns  may  be  required  to  re-convey  all  of 
the  real  estate  to  Godfrey  which  was  conveyed  by  Godfrey  to 
Dwight,  clear  of  all  liens,  charges  and  incumbrances,  as  also  to 
transfer  to  him  all  the  choses  in  action,  railroad  bonds,  etc., 
which  have  not  been  disposed  of  by  Dwight  for  the  benefit  of 
Godfrey.     And  for  general  relief. 

Thomas  W.  Wason  answers  to  cross-bill,  that  he  has  no  knowl- 
edge of  incumbrances  on  the  lands  at  the  date  of  the  deed  from 
Godfrey  to  Dwight,  (Oct.  3,  1851.)  Denies  that  the  deeds, 
mortgages  and  bills  of  sale  made  by  Godfrey  to  Dwight  were 
bona  fide,  and  upon  the  consideration  set  forth  in  the  cross-bill. 
Admits  all  the  other  allegations  in  the  bill  to  be  true. 

Henry  Dwight  answers,  that  he  has  no  knowledge  of  incum- 
brances on  the  lands  at  the  date  of  deed  from  Godfrey  and  wife 
to  him.  Admits  that  the  deed  and  mortgage  were  bona  fide, 
and  for  a  good  consideration.  Denies  that  he  ever  refused  to 
render  an  account  to  Godfrey.  States  that  in  a  conversation  had 
with  Godfrey  after  the  completion  of  the  Alton  and  Sangamon 
Railroad,  it  was  admitted  by  Godfrey  that  it  would  be  wholly 
unnecessary  to  make  up  a  detailed  account,  as  the  cost  of  tke 
road  had  far  exceeded  the  value  of  all  assets  placed  in  his, 
Dwight's,  hands.  He  denies  that  Exhibit  D,  made  part  of 
Godfrey's  bill,  is  a  true  account  against  him,  and  files  with  this 
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his  answer,  Exhibit  F,  which  shows  the  amount  due  him  by 
Godfrey.     He  denies  generally  the  charges  in  the  cross-bill. 

The  answer  of  Metropolitan  Bank  to  cross-bill,  admits  the 
filing  of  the  bill  cf  Wason,  and  the  answers  and  replications 
thereto,  and  that  the  contents  of  said  bill  are  substantially  set 
forth  in  cross-bill ;  denies  that  Wason  has  any  equities  as  against 
it,  and  refers  to  its  answer  to  original  bill,  and  avers  the  same 
to  be  true.  Has  no  knowledge  of  incumbrances  existing  upon 
the  lands  deeded  by  Godfrey  to  Dwight  prior  to  the  date  of 
said  deed.  Admits  that  the  deed  of  Godfrey  to  Dwight  was 
bona  fide  and  for  a  good  and  valuable  consideration,  and  that 
the  mortgages  were  bona  fide  and  for  good  and  valuable  con- 
sideration. Denies  that  the  real  estate  conveyed  by  Godfrey  to 
Dwight  was  worth  $825,000  ;  avers  that  it  was  not  worth  more 
than  the  sum  paid  by  it  to  Dwight,  as  set  forth  in  answer  to  bill 
of  Wason.  Denies  that  Godfrey  was  in  possession  of  all  the 
real  estate  conveyed  to  it  by  Dwight,  at  the  date  of  the  convey- 
ance ;  but  that  he  was  in  possession  of  only  a  small  portion  of 
the  same  as  a  tenant  at  sufferance  of  Dwight,  and  did  not  claim 
to  have  any  interest,  either  at  law  or  equity,  in  any  part  of  said 
lands.  Denies  all  knowledge  of  the  transactions  between  God- 
frey and  Dwight ;  avers  that  it  purchased  the  lands  from  Dwight 
for  a  full  and  valuable  consideration,  without  any  notice  or 
knowledge  of  any  equities  of  Godfrey ;  that  it  had  good  right 
and  lawful  authority  to  hold  the  same,  as  set  forth  in  its  answer 
to  the  bill  of  Wason,  which  said  answer  it  again  avers  to  be 
true,  and  refers  to  the  same  as  containing  a  full  and  particular 
statement  of  the  consideration  paid  Dwight  for  said  lands. 

Godfrey  filed  an  amendment  to  his  cross-bill,  averring  that 
the  said  supposed  conveyance  of  Dwight  to  the  Metropolitan 
Bank,  if  operative  at  all  to  pass  title,  was  made  for  the  better 
securing  certain  sums  of  money  due  from  Dwight  to  the  bank ; 
and  that  the  conveyance  was  subject  to  either  a  written  or  parol 
condition,  that  upon  the  payment  by  Dwight  to  the  bank,  the 
said  lands  were  to  be  re-conveyed  by  the  bank  to  Dwight  or  his 
assigns ;  and  the  prayer  of  the  bill  was  amended  by  praying 
that  the  bank  be  required  to  answer,  whether  the  deeds  from 
Dwight  and  Keating  to  the  bank  were  not  made  with  the  ex- 
press or  implied  understanding,  that  upon  the  payment  by 
Dwight  to  the  bank,  the  lands  were  to  be  re-conveyed  to  Dwight 
or  his  assigns  ;  and  that  the  bank  may  be  required  to  set  forth 
#ie  amount  of  Dwight's  indebtedness  at  the  date  of  the  convey- 
ance ;  the  amount  of  the  securities  held  by  the  bank  belonging 
to  Dwight,  for  securing  the  debt  due  by  Dwight ;  and  also  all 
correspondence  and  agreements  between  Dwight  and  the  bank, 
relating  to  his  indebtedness,  the  securities  and  the  conveyance 
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of  the  lands.  And  that  the  bank  be  required  to  first  dispose  of 
and  apply  all  the  other  securities  held  by  it  to  the  liquidating 
of  said  indebtedness,  before  it  shall  be  permitted  to  sell  any 
part  of  the  lands.  And  that  Godfrey  may  have  the  right  to 
pay  off  the  debt  due  to  the  bank  by  D wight  and  have  an  assign- 
ment and  transfer  of  all  said  securities  and  lands. 

Answer  of  the  bank  to  this  amendment  is,  that  for  the  con- 
sideration of  the  conveyance  by  D wight,  and  the  purposes  for 
which  it  was  made,  the  amount  due  by  Dwight  at  the  date  of 
the  conveyance,  the  amount  of  securities  held  by  it,  and  of 
what  they  consisted,  and  as  to  all  agreements  and  understand- 
ings, between  the  bank  and  Dwight,  reference  is  had  to  the 
deposition  of  Henry  Meigs,  Jr.,  which  is  made  the  answer  of 
the  bank. 

Deposition  of  Henry  Meigs,  Jr.,  (taken  by  complainant 
Wason.)  Witness  says  that  he  is  cashier  of  the  Metropolitan 
Bank  ;  that  said  bank  was  incorporated  under  the  general  bank- 
ing law  of  the  State  of  New  York,  on  the  7th  of  April,  1851 ; 
the  articles  of  association  are  dated  the  7th  of  April,  1851. 
Henry  Dwight,  Jr.,  was  indebted  to  the  Metropolitan  Bank  on 
the  1st  day  of  January,  1854,  and  from  that  time  to  the  1st  of 
April,  1854,  in  the  amount  stated  in  Schedule  B,  annexed  to 
the  deposition  of  witness,  and  that  said  indebtedness  was  con- 
tracted at  the  times  and  in  the  amounts  as  stated  in  the  said 
schedule ;  an  account  is  also  annexed  to  the  said  deposition  of 
witness,  of  the  securities  received  by  the  bank,  for  said  indebt- 
edness, and  is  marked  Schedule  C ;  also  copies  of  the  notes  of 
said  Dwight,  representing  his  indebtedness  to  the  bank,  marked 
Schedule  D.  Witness  states  that  the  bank  still  holds  the  notes 
of  said  Dwight,  mentioned  in  Schedule  D,  and  also  the  securi- 
ties mentioned  in  Schedule  C,  except  that  some  portions  of  the 
Alton  bonds  have  been  paid  and  credited  ;  that  twenty  Michigan 
Southern  Railroad  bonds,  of  one  thousand  dollars  each,  and  four 
Cleveland  and  Pittsburgh  Railroad  bonds,  of  one  thousand 
dollars  each,  were  given  up  to  said  Dwight  on  the  29th  of  June, 
1853,  in  exchange  for  twenty-five  of  the  Chicago  and  Missis- 
sippi Railroad  bonds,  of  one  thousand  dollars  each ;  that  the 
three  hundred  shares  of  the  Bank  of  Owego  have  been  sold, 
and  the  proceeds  credited  on  the  account ;  that  the  note  of 
DeWitt,  treasurer,  for  the  sum  of  $7,498.57,  has  been  paid, 
and  the  proceeds  credited  on  the  account ;  and  that  thirty-three 
Michigan  Southern  Railroad  bonds,  of  one  thousand  dollars 
each,  were  given  up  to  said  Dwight,  in  consideration  of  his 
giving  deeds  for  lands  in  Illinois  and  elsewhere.  States  that 
said  bank  now  holds,  as  security  for  the  indebtedness  of  said 
Dwight,  eleven  hundred  shares  of  the  stock  of  the  Chicago  and 
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Mississippi  Railroad  Company,  one  hundred  and  one  second- 
mortgage  bonds  of  said  railroad  company,  of  one  thousand  dol- 
lars each,  and  fifty-seven  thousand  dollars  of  sis  per  cent,  bonds 
of  the  city  of  Alton ;  said  bank  also  holds  deeds  for  sundry 
lands  in  Illinois  and  elsewhere,  received  in  exchange  for  thirty- 
three  thousand  dollars  of  Michigan  Southern  Railroad  bonds. 
Witness  states,  that  on  the  30th  of  December,  1853,  the  board 
of  directors  of  the  bank  passed  the  following  resolution  :  "  Re- 
solved, to  give  up  to  H.  D wight,  Jr.,  thirty-three  bonds  of  the 
Michigan  Southern  Railroad  Company,  of  one  thousand  dollars 
each,  on  condition  that  he  gives  a  full  and  satisfactory  title  to 
all  the  lands  in  Illinois  attached  by  the  bank."  In  obedience  to 
this  resolution,  said  bonds  were  given  up  to  said  Dwight,  and  he 
conveyed  said  lands  to  said  bank  by  warranty  deed.  A  propo- 
sition in  regard  to  said  lands  was  made  by  said  Dwight,  on  the 
19th  of  December,  1855,  to  which  the  bank  replied  on  the  2nd 
of  January,  1856,  a  copy  of  which  correspondence  is  annexed 
to  this  deposition,  marked  Schedule  E. 

Deposition  of  J.  W.  Zacharie,  (taken  by  complainant  Wason.) 
Witness  states,  that  he  was  in  the  city  of  New  York  in  the 
months  of  August,  September  and  October,  1851,  when  the 
agreement  between  Captain  Godfrey  and  Henry  Dwight,  Jr.,  in 
relation  to  the  construction  of  the  Alton  and  Sangamon  Railroad, 
was  made.  States,  in  substance,  that  the  said  contract  was  not 
made  in  accordance  with  the  basis  and  memorandum  agreed 
upon  between  said  Godrey  and  Dwight ;  that  the  paper  marked 
Exhibit  C,  is  the  memorandum  or  basis  of  the  contract  between 
said  Godfrey  and  Dwight,  but  Dwight's  lawyer,  who  drew  up 
the  contract,  changed  the  same  from  the  basis  agreed  upon 
between  the  parties,  and  refused  to  allow  Godfrey  time  to 
examine  said  contract,  assuring  him  that  it  was  all  right ;  and 
that  said  Dwight  also  assured  said  Godfrey  that  the  contract  as 
written  was  all  right,  and  should  anything  prove  wrong,  he 
would  make  it  right,  upon  which  said  Godfrey  was  induced  to 
sign  said  contract.  The  witness  believes  said  Godfrey  was 
duped  into  signing  said  document ;  witness  states  that  said 
Dwight  dictated  to  Edward  Keating  the  basis  of  conditions 
under  which  he  would  undertake  to  build  the  road ;  that  said 
conditions  were  accepted  by  Godfrey,  and  said  Dwight  was  to 
have  the  contract  drawn  up  in  form  by  his  attorney,  and  that 
the  paper  marked  Exhibit  E  is  positively  the  memorandum  of 
said  basis  as  written  down  by  said  Keating,  in  the  presence  of 
witness.  Witness,  after  answering  various  interrogatories  in 
regard  to  the  value  of  the  bonds  of  the  Alton  and  Sangamon 
Railroad  Company,  and  the  price  of  railroad  iron,  etc.,  states, 
in  answer  to  the  last  general  interrogatory,  that  from  all  the 
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facts,  circumstances  and  conversations  in  the  case,  within  his 
knowledge,  he  is  confident  that  Mr.  Keating  was  acting  for  the 
interest  of  D wight  in  the  whole  matter  of  the  contract,  and 
that  he,  Keating,  and  E.  Fitch  Smith,  prepared  the  contract  for 
the  purpose  of  using  Godfrey,  if  it  possibly  could  be  done. 

The  decree  recites  that  Wason  is  equitably  entitled  to  have 
his  judgments  satisfied  out  of  the  real  estate  conveyed  by  God- 
frey to  Dwight  by  deed,  of  date  October  3rd,  1851  ;  that 
Godfrey  pay  to  Wason  $28,770.41,  with  interest  from  date  of 
decree,  within  ninety  days  from  the  29th  of  October,  1859  ;  in 
default  thereof,  that  the  master  in  chancery  sell  so  much  of 
said  real  estate  as  will  be  sufficient  to  satisfy  the  same.  That 
Godfrey  recover  from  Dwight  one  hundred  thousand  two  hun- 
dred and  eighty-two  dollars  and  ninety-five  cents.  It  was 
further  decreed  that  the  conveyance  by  Dwight  to  "the  Metro- 
politan Bank,  of  the  lands  conveyed  by  Godfrey  to  Dwight, 
October  3rd,  1851,  was  fraudulent  and  void  as  to  Wason  and 
Godfrey.  That  Godfrey  was  entitled  to  a  re-conveyance,  and 
the  master  of  the  court  was  directed  within  sixty  days  from  the 
date  of  the  decree,  to  execute  and  deliver  to  Godfrey  a  deed 
conveying  to  him  or  his  assigns  all  the  right,  title  and  interest  of 
Henry  Dwight  and  the  Metropolitan  Bank,  and  of  all  persons 
claiming  by,  through  or  under  them  or  either  of  them,  in  and 
to  all  the  lands  and  real  estate  described  in  the  said  deed  of 
October  3rd,  1851,  from  Godfrey  to  Dwight,  excepting  the  lots 
conveyed  to  Olden  for  the  use  of  Mrs.  Godfrey ;  and  enjoining 
Dwight  and  the  bank  from  hereafter  conveying,  setting  up  any 
title  or  claim  to,  or  further  prosecuting  any  suit  for  the  recovery 
of  said  premises  or  any  part  thereof.  Decree  for  costs  against 
Dwight  and  the  Metropolitan  Bank.  Whereupon  the  bank 
prayed  an  appeal  to  the  Supreme  Court,  which  was  granted. 
By  agreement,  cause  to  be  heard  at  Springfield. 

It  was  further  agreed,  by  counsel,  in  regard  to  the  record 
before  this  court,  that  in  the  cases  of  Wason  v.  Dwight  and 
others,  and  of  Godfrey  v.  Wason,  Dwight,  Metropolitan  Bank 
and  others,  on  crbss-bill,  in  which  decrees  were  rendered  at 
the  October  term,  1859,  of  the  Circuit  Court  of  Madison  county, 
Illinois,  from  which  an  appeal  has  been  prayed  by  the  said  Metro- 
politan Bank  to  the  Supreme  Court  of  said  State,  which  by 
agreement  is  to  be  heard  at  Springfield,  Illinois  : 

It  is  agreed  as  follows,  and  admitted  to  be  true,  that  said 
Wason  on  his  part  produced  in  court,  on  the  hearing  of  said 
cause,  properly  certified  copies  of  two  several  judgments  of  the 
Circuit  Court  of  the  United  States  for  the  district  of  Illinois,  in 
favor  of  said  Wason,  one  against  Benjamin  Godfrey,  and  the 
other  against  said  Godfrey,  impleaded  with  Augustus  T.  Cow- 
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man,  at  the  terms,  and  for  the  amounts,  and  to  the  effect,  set 
forth  in  the  master's  report  made  in  this  case.  It  is  further 
agreed,  that  the  notes  upon  which  said  judgments  were  obtained, 
were  given  by  said  Godfrey  and  Cowman  to  said  Wason,  for  the 
purchase  of  cars  and  rolling  stock  which  were  used  upon  said  Alton 
and  Sangamon  Railroad  and  its  extension  and  connections  as 
long  as  they  lasted,  or,  if  not  worn  out,  are  in  use  upon  said  road. 

It  is  further  agreed,  that  the  deed  from  said  Dwight  to 
Keating,  referred  to  in  the  pleadings  in  these  cases,  was  made 
at  the  time  alleged  in  the  original  and  cross  bills  ;  and  also  that 
the  deeds  from  said  Keating  and  wife  to  the  said  "  Metropolitan 
Bank,"  were  made  by  the  said  Keating  and  wife  to  the  said 
Metropolitan  Bank  in  its  corporate  name  and  description  of  the 
"  Metropolitan  Bank,"  in  the  city  of  New  York,  as  party  of  the 
second  part,  and  not  in  any  other  name  or  manner,  and  that 
said  deeds  were  dated  at  the  times  set  forth  in  said  original  and 
cross  bills,  and  they  purported  to  be  quit-claim  deeds. 

That  the  deed  from  said  Dwight  and  wife  to  said  bank  was 
made  to  said  bank  in  the  corporate  name  of  the  "  Metropolitan 
Bank"  in  the  city  of  New  York,  as  party  of  the  second  part, 
and  in  no  other  name  or  manner ;  and  that  it  was  made  at  the 
time  stated  in  said  original  and  cross  bills,  and  that  the  lands 
and  lots  described  in  said  deeds  from  said  Keating  and  Dwight 
to  the  said  "  Metropolitan  Bank,"  are  the  same  lands  and  lots 
as  are  specified  and  described  in  said  deed  from  said  Godfrey 
to  said  Dwight,  and  in  the  final  decree  in  these  cases,  except  the 
Franklin  House  property. 

It  is  further  agreed,  that  the  master's  report  in  these  cases,  in 
respect  to  the  state  of  the  accounts  between  said  Godfrey  and 
Dwight  is  correct,  and  the  appellant  agrees  not  to  assign  for 
error  any  exception  to  the  said  master's  report  and  decree 
thereon,  except  in  so  far  as  it  decides  that  a  re-conveyance  of 
said  lands  and  lots  in  dispute  should  be  made  to  said  Godfrey. 

And  it  is  further  agreed,  that  the  portions  of  the  pleadings, 
exhibits  and  proofs  contained  in  the  proceedings  in  these  cases 
in  the  court  below,  which  are  omitted  in  the  abridgment  thereof 
prepared  for  the  Supreme  Court,  are  not  essential  to  a  determi- 
nation of  said  cases,  and  said  abridgment  shall  be  taken  to  be 
a  full  and  perfect  record  upon  the  hearing  of  said  cases  on  the 
said  appeal ;  but  nevertheless,  it  is  expressly  agreed,  that  if 
either  party  shall  hereafter  discover  that  any  essential  part  or 
portion  of  the  record  or  proceedings,  or  proofs  below,  has  been 
omitted  by  oversight  or  accident,  it  may  be  supplied  from  the 
originals,  proceedings  and  record,  provided  no  continuance  is  to 
be  wrought  thereby. 

J.  &  D.  GILLESPIE,  Solicitors  for  Wason. 
TRUMBULL  &  SAWYER,.  Solicitors  for  Godfrey. 
DAVIS  &  BILLINGS,  Solicitors  for  the  Metropolitan  Bank. 
H.  W.  BILLINGS,  Solicitor  for  Dwight. 
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It  is  further  agreed,  that  tlic  Metropolitan  Bank,  after  the 
conveyance  to  the  bank  by  Dwight,  paid  taxes  on  the  lands 
conveyed,  amounting  to  the  sum  of  five  thousand  five  hundred 
and  seventv-five  dollars  and  sixty-four  cents. 

Dec.  23,  1859.  (Signed),  by  Counsel. 

Wm.  Tracy,  with  Billings  &  Davis,  for  Appellant. 

L.  Trumbull,  with  W.  H.  Underwood  and  S.  T.  Sawyer, 
for  Godfrey. 

J.  and  D.  Gillespie,  for  Wason. 

H.  W.  Billings,  for  Dwight. 

Breese,  J.  We  think  a  fair  construction  of  the  contract, 
signed  by  Henry  Dwight,  Jr.,  dated  October  3,  1851,  reciting 
the  conveyance  of  land  by  B.  Godfrey  to  him,  and  certain  bonds 
and  stocks  and  personal  property  at  the  same  date,  entitles 
Godfrey  to  a  re-conveyance  of  the  land,  and  that  they  were 
conveyed  to  Dwight  as  security  only,  with  the  right  to  dispose 
of  them,  should  it  become  necessary  to  do  so,  to  raise  means  to 
complete  the  railroad. 

The  proofs  abundantly  show  that  they  were  not  used,  or 
needed  for  such  purpose,  but  that,  with  the  bonds,  stocks,  and 
other  effects  conveyed  by  Godfrey,  Dwight  was  enabled  to  com- 
plete the  road,  and  make  a  clear  profit  of  three  hundred  and 
eighty  three  thousand,  eight  hundred  and  six  dollars,  and 
seventy-seven  cents. 

The  road  was  completed  and  delivered  up  by  Godfrey,  the 
contractor,  in  September,  1852.  By  the  terms  of  the  contract, 
on  the  execution  of  the  deed  by  Godfrey,  and  the  surrender  to 
Dwight  of  a  large  amount  of  stocks  and  bonds,  and  mortgaging 
valuable  personal  effects,  Dwight  agreed  to  act  as  Godfrey's 
financial  agent  in  procuring  funds  necessary  to  complete  the  road, 
as  they  were  needed. 

Nothing  is  shown  in  the  record  how  much  of  the  road  was 
completed  when  this  contract  was  made,  but  about  six  hundred 
thousand  ($594,567)  dollars  had  been  expended  by  Godfrey 
upon  it  up  to  that  date.  As  the  contract  was  taken  by  Godfrey 
and  Cowman  at  about  nine  hundred  and  fifty  thousand  dollars, 
it  is  fair  to  presume  that  near  two-thirds  of  the  road  had  been 
completed,  and  that  a  sum  not  much  exceeding  three  hundred 
thousand  dollars,  would  be  required  to  finish  it.  To  provide 
this  amount,  or  such  other  amount  as  might  be  necessary  to  com- 
plete it,  Godfrey  transferred  to  Dwight  the  benefit  of  his  contract 
38 
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with  the  railroad  company,  assigned  to  him  by  Cowman,  together 
with  all  the  personal  property,  bonds  and  stocks  to  which  he  was 
entitled,  as  such  assignee,  and  which  were  in  value,  as  estimated, 
about  one  million,  six  hundred  and  seventy  thousand  dollars. 

There  is  no  complaint  by  D wight,  that  there  was  any  loss,  by 
depreciation  or  otherwise,  on  any  of  these  bonds,  stocks,  or 
effects,  and  it  is  in  proof  that  he  completed  the  road  with  them, 
and  had  the  profit  of  near  four  hundred  thousand  dollars,  as 
above  stated. 

At  the  same  date,  to  make  Dwight  perfectly  secure,  beyond 
any  possible  contingency,  Godfrey  conveyed  to  him  all  his  real 
estate  in  this  State,  and  elsewhere,  estimated  by  Dwight  himself 
at  one  hundred  thousand  dollars,  and  so  expressed  as  the  con- 
sideration in  the  deed,  but  which  are  proved  to  have  been 
worth,  when  conveyed,  three  hundred  and  twenty-five  thousand 
dollars,  and,  at  the  hearing,  about  four  hundred  thousand 
dollars. 

The  controversy  arises  about  these  lands.  We  think  these 
lands,  not  having  been  used  in  the  building  of  the  road,  or  needed 
for  such  purpose,  should  be  re-conveyed  to  Godfrey,  for  several 
reasons. 

In  treating  of  the  property  conveyed  by  Godfrey  to  Dwight, 
in  the  contract  of  October  3rd,  1851,  Dwight  agreed  to  keep 
an  account  of  the  amount  he  should  receive  on  the  sale  and  dis- 
position of  the  property  transferred  to  him,  whether  absolutely, 
or  collateral ;  and  upon  the  completion  of  the  road,  he,  Dwight, 
would  assume,  and  pay  an  amount  equal  to  the  amount  received 
for  the  property  he  might  sell  and  dispose  of  in  a  certain  man- 
ner, as  thus :  The  contract,  having  recited  that  Cowman  &  Co. 
had  procured  Dwight  to  negotiate  a  loan  for  them,  of  $170,000, 
and  had  guaranteed  the  payment  of  the  loan,  or  assumed  other 
liabilities  in  reference  to  it,  which  would  render  him  responsi- 
ble— and  also  assumed  a  debt  due  by  Cowman  &  Co.  to  J.  W. 
Zacharie,  of  New  Orleans,  of  $90,000 — he,  Dwight,  agreed  to 
refund  and  pay  this  $170,000  to  Cowman  &  Co.,  and  also  the 
said  sum  of  $90,000  to  J.  W.  Zacharie,  and  all  the  costs  and 
expenses  attending  the  completion  of  the  road,  and  the  fulfillment 
of  Godfrey's  contract  with  the  railroad  company,  and  all  the  costs, 
expenses,  and  counsel  fees,  Godfrey  was,  or  might  be  subjected  to, 
or  has  paid,  or  assumed  to  pay,  in  reference  to  the  transaction, 
or  to  the  propert}r,  or  in  reference  to  the  railroad,  or  in  reference 
to  any  matter  or  thing  connected  with,  or  relating  to,  his  financial 
agency,  and  all  other  obligations  and  liabilities  which  Godfrey 
had  assumed,  or  paid,  or  incurred,  in  any  way  relating  to  such 
agency,  or  in  reference  to  the  property  and  effects  transferred 
to  him,  or  for  any  liens,  incumbrances,  charges,  taxes  and  assess- 
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ments  thereon,  and  also  all  loans  he  should  procure  or  negotiate 
for  Godfrey ;  and  he  further  agrees,  if  all  these  undertakings 
and  payments  shall  not  equal  the  amount  he  shall  receive  for 
the  property  transferred,  he  then  agrees  to  pay  such  balance 
as  may  be  due  by  Cowman  &  Co.  to  M.  Morgan,  of  New 
York  City,  and  the  Canal  Bank  of  New  Orleans,  $64,287.36, 
and  the  amount  of  duties  on  certain  iron  and  spikes,  amounting 
to  $12,438. 

Dwight  further  agreed  as  follows : 

1.  The  said  party  of  the  first  part  further  agrees,  to  and 
with  the  said  party  of  the  second  part,  his  legal  representatives 
and  assigns,  that  if  the  aggregate  of  the  amount  which  said 
party  of  the  first  part  shall  receive  in  money,  on  the  sale  and 
disposition  of  said  property  thus  transferred  to  him,  whether 
absolutely,  or  as  a  collateral,  shall  exceed  the  amount  that  said 
party  of  the  first  part  shall  have  to  pay  under  this  agreement, 
as  hereinabove  provided  for,  that  the  said  party  of  the  first 
part  shall,  upon  the  full  and  final  completion  of  said  railroad, 
pay  to  said  party  of  the  second  part,  his  legal  representatives  or 
assigns,  an  amount  in  money,  which  shall  be  equal  in  amount 
to  twenty-five  per  cent,  of  such  excess  of  receipts,  after  deduct- 
ing the  amount  paid  as  hereinbefore  provided  for. 

2.  It  is  further  agreed,  by  and  between  the  parties  hereto, 
that  said  party  of  the  first  part  shall  be  allowed  and  paid,  out 
of  the  receipts  of  said  property,  as  a  compensation  for  his  ser- 
vices, as  such  financial  agent  for  said  B.  Godfrey,  an  amount 
which  shall  be  equal  to  seventy-five  per  cent,  of  the  aggregate 
amount  of  such  receipts,  by  said  party  of  the  first  part,  on  the 
sale  of  said  property,  after  paying  the  said  sums  above  provided 
to  be  paid  to  persons  other  than  said  B.  Godfrey ;  and  also  to 
the  amount  equal  to  seventy-five  per  cent,  of  the  actual  value 
of  such  parts  of  said  property  and  effects  which  may  not  then 
have  been  transferred,  sold,  or  otherwise  disposed  of  by  said 
party  of  the  first  part,  (to  pay  said  sums.) 

3.  If,  upon  the  final  completion  of  said  railroad,  any  part 
of  said  property  and  effects  thus  transferred  to  said  party  of 
the  first  part,  shall  remain  in  hand,  in  specie,  not  sold  or  con- 
verted into  money,  and  said  party  of  the  first  part  shall  have 
realized  out  of  the  sale  of  a  portion  of  said  property,  an  amount 
equal  in  amount  to  the  sums  hereinbefore  provided  to  be  paid, 
then  said  party  of  the  first  part  agrees,  that  he  will  transfer 
unto  said  party  of  .the  second  part,  his  representatives  and 
assigns,  such  portion  thereof  as  shall  be  equal  in  value  to 
twenty-five  per  cent,  of  the  actual  value  of  said  property,  as 
then  remains  in  his  hands  in  specie,  unconverted  or  undisposed  of. 

That  said  party  of  the  first  part  shall  be  permitted  to  retain 
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the  remaining  seventy-five  per  cent,  of  the  value  of  such  property- 
then  remaining  in  his  hands,  in  specie,  as  part  of  his  compensa- 
tion for  such  services  as  such  financial  agent,  as  herein  provided. 
The  said  party  of  the  second  part  shall  not  be  entitled  to  the 
payment  to  him,  or  to  said  transfer  to  him,  until  said  party  of 
the  first  part  shall  have  received  and  realized  out  of  said 
property  so  transferred,  a  sum  equal  to  the  amount  provided 
to  be  paid,  as  hereinabove  provided  to  be  paid  to  parties,  other 
than  said  party  of  the  second  part. 

The  generic  term  property,  as  here  used,  may  include  lands  ; 
and  if  the  land  had  been  sold  or  disposed  of  in  the  construction 
of  the  road,  and  there  should  have  been  an  excess,  over  and 
above  the  amounts  Dwight  was  bound  to  pay,  he  was  then  obliged, 
on  the  completion  of  the  road,  to  pay  to  Godfrey,  his  legal 
representatives  or  assigns,  an  amount  in  money,  which  shall  be 
equal  in  amount  to  twenty -five  per  cent,  of  such  excess  of 
receipts,  after  making  the  deductions  for  payments  as  provided 
for  above. 

The  difficulty  arises  out  of  the  clauses  we  have  marked  2, 
3.  The  lands  were  not  sold  for  the  purpose  ;  other  funds,  more 
than  sufficient  for  the  purpose,  were  supplied  by  these  stocks, 
•bonds,  etc.,  transferred  by  Godfrey.  The  phraseology  of  these 
clauses  is  not  such  as  is  usually  employed  when  treating  of  real 
estate. 

But  let  us  analyze  these  clauses,  for  neither  they,  nor  any 
part  of  the  contract,  are  framed  with  that  clearness  and  sim- 
plicity they  might  have  been,  and  are  obnoxious  to  much  of  the 
complaint  of  the  witness,  Zacharie,  when  speaking  of  the  terms 
of  the  contract,  and  its  unnecessary  verbosity.  Dwight  was 
to  be  paid  for  his  services  as  financial  agent ;  he  was  to  be  paid 
out  of  the  receipts  of  the  property ;  he  was  to  be  paid  an  amount 
which  should  be  equal  to  seventy-five  per  cent,  of  the  aggregate 
amount  of  such  receipts ;  he  was  to  receive  that  compensation  on 
the  sale  of  the  property,  after  paying  the  sums  provided  to  be  paid 
by  him,  to  persons  other  than  Godfrey.  These,  evidently,  con- 
template a  sale  of  the  property ;  a  conversion  into  money. 

It  then  provides,  he  shall  be  paid,  also,  to  the  amount  of 
seventy-five  per  cent,  of  the  actual  value  of  such  parts  of  said 
property  and  effects,  which  may  not  have  been  transferred,  sold, 
or  otherwise  disposed  of  by  him.  For  what  purpose  ?  Why, 
to  pay  the  sums  he  had  contracted  to  pay  while  the  road  is  in 
progress.  In  other  words,  if,  during  the  progress  of  the  work, 
he  shall  find  it  necessary  to  sell  any  of  this  property,  he  shall 
be  allowed  seventy-five  per  cent,  of  the  aggregate  amount  of 
the  receipts,  as  compensation  for  his  agency,  out  of  the  property 
and  effects  which  may  not  then  have  been  sold,  (when  ?)  "  also 
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to  the  amount  equal  to  seventy-five  per  cent,  of  the  actual  value 
of  said  property  and  effects." 

This  is  wholly  unintelligible,  and  is  not  the  way  a  business 
man  would  frame  a  fair  contract,  which  he  intended  should  be 
understood.  To  what  does  "these"  refer?  What  does  this 
part  of  clause  two,  mean  ?  We  cannot  say,  unless  it  be  taken 
and  construed  in  connection  with  clause  three.  Taken  in  con- 
nection with  that,  it  can  have  no  reference  to  the  lands,  but  to 
the  stocks,  bonds,  and  other  personal  property. 

If,  on  the  completion  of  the  road,  any  part  of  the  property 
and  effects  thus  transferred  shall  remain  in  hand,  in  specie,  not 
sold,  or  converted  into  money,  clearly  means  to  include  the 
personal  property  only  ;  for  land  unsold  is  never  spoken  of,  or 
alluded  to  as  remaining  on  hand,  in  specie. 

And  again,  in  the  last  member  of  this  clause,  Godfrey  is  to 
have  twenty-five  per  cent,  of  the  value  of  this  property  and 
effects  which  may  remain  on  hand,  in  specie,  unconverted  or 
undisposed  of,  and  Dwight  to  retain  the  remaining  seventy-five 
per  cent,  of  the  assets  then  remaining  in  his  hands,  in  specie,  as 
part  of  his  compensation  as  financial  agent ;  but  Godfrey  is  not 
to  be  entitled  to  this,  or  to  the  transfer,  until  Dwight  shall  have 
received  and  realized,  out  of  the  property  transferred,  a  sum 
equal  to  the  amount  provided  to  be  paid  as  hereinabove  pro- 
vided to  be  paid  to  parties  other  than  Godfrey. 

What  could  have  been  the  use  in  so  framing  a  contract,  which 
need  not,  to  have  been  understood,  filled  more  than  one  page  of 
legal  cap  paper  ? 

Well  might  Godfrey  complain  that  he  did  not  understand  it ; 
that  he  wanted  time  to  examine  it ;  to  submit  it  to  friends. 
Godfrey  never  read  the  contract.  It  was  read  by  the  scrivener, 
and  we  are  not  at  all  surprised  Godfrey  did  not  understand  it 
when  read.  We  think  this  part  of  the  contract  fairly  construed, 
as  verbose  as  it  is,  has  no  reference  to  the  real  estate,  but  only 
to  such  personal  property  as  remained  on  hand,  in  specie,  out 
of  which  Dwight  was  to  have  seventy-five  per  cent,  of  its  value. 

Godfrey  complains  that  this  contract,  as  written,  does  not 
contain  the  terms  of  the  contract  actually  agreed  upon,  and 
prays  that  it  be  reformed.  Zacharie's  evidence,  who  was  an 
interested  party  in  all  these  contracts,  being  a  creditor  of 
Cowman  &  Co.  to  a  large  amount  for  advances  for  iron,  freight, 
etc.,  for  the  road,  and  who  was  present  when  the  contract  was 
signed,  says  distinctly  and  positively,  without  any  equivocation 
or  mental  reservation  whatever,  that  a  basis  for  a  contract  had 
been  agreed  upon  by  Godfrey  and  Dwight,  and  reduced  to 
writing  by  Mr.  Keating,  the  active  manager,  confidential  agent 
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and  counselor  of  Dwight.     That  basis  is  Exhibit  E,  and  is  as 
follows : 

"  Mr.  Dwight  requires  : 

"First.  That  you  (Godfrey)  transfer  to  him  your  individual 
property. 

"Second.  That  you  transfer  the  property  of  A.  T.  Cowman 
&  Co. 

"  Third.  That  you  transfer  the  benefits  of  the  contract  of 
A.  T.  Cowman  &  Co. 

"Fourth.  That  you  authorize  him  to  receive  all  cash,  stock, 
bonds,  etc.,  coming  from  the  company. 

"  In  return,  Mr.  Dwight  agrees  : 

"  First.  To  advance  the  funds  necessary  to  build  the  road 
as  needed. 

"  Second.  To  use  the  securities,  as  he  would  his  own  means, 
to  the  best  advantage. 

"  Third.  To  pay  over  to  B.  Godfrey  one-fourth  of  all  profits 
remaining  after  the  completion  of  the  road,  and  the  payment  of 
liabilities  accrued  under  the  contract  of  A.  T.  Cowman  &  Co. 

"  Fourth.  In  case  there  are  any  profits,  and  the  property  of  B. 
G.  is  not  needed  to  complete  the  road,  to  re-deed  to  B.  Godfrey 
his  individual  property. 

"  In  addition  to  the  above,  and  as  part  of  the  arrangement : 

"  First.     Mr.  Dwight  is  to  have  control  of  the  directory. 

"Second.  The  company  are  to  give  $50,000  in  bonds  and 
$250,000  in  stock  additional  to  amount  now  provided  for  under 
the  contract  of  A.  T.  Cowman  &  Co.,  which  is  to  go  directly  to 
Mr.  Dwight." 

Zacharie's  testimony  is  full  to  the  point,  that  these  were  the 
terms,  and  the  only  ones,  agreed  upon  by  the  parties.  That 
Godfrey  had  neither  time  nor  opportunity  allowed  him  to  exam- 
ine the  contract  as  expanded  by  the  scrivener  into  the  dimensions 
it  now  has,  when  the  signature  of  the  parties  to  this  writing, 
with  a  date  to  it,  would  have  answered  the  purposes.  It  is  clear 
and  explicit,  and  contains,  in  itself,  all  that  was  necessary  to  be 
stated. 

The  contract  has  not  in  it  the  fourth  item  composing  an  essen- 
tial and  important  part  of  this  basis.  That  this  was  the  under- 
standing of  the  parties — that  such  was  the  contract — that  the 
lands  were  to  be  re-conveyed  to  Godfrey — we  have  the  positive 
testimony  of  Zacharie,  uncontroverted.  The  fact  that  Dwight 
charged  Godfrey  with  the  payment  of  the  taxes  on  them  after 
the  deed  was  made ;  the  testimony  of  Mr.  Breath,  who  says 
Keating  said,  Dwight  was  to  re-deed  the  lands  to  Godfrey  ;  and 
a  statement  of  Godfrey's,  on  his  return,  after  the  contract  was 
made  with  Dwight,  (and  brought  out  by  the  defendants  on  their 
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cross-examination  of  Mr.  Breath,)  that  Godfrey  admitted  he 
owned  no  property  ;  that  he  had  conveyed  it  all  to  Dwight ;  but 
when  the  road  was  finished,  he  was  to  have  his  lands  again,  if 
they  were  not  used  up  in  constructing  the  road. 

We  think  the  testimony  is  conclusive,  on  the  point  that  the 
lands  were  to  be  re-conveyed  to  Godfrey ;  and  so  the  contract 
should  have  stated,  according  to  the  terms  of  the  basis  agreed 
upon,  and  it  must  be  so  reformed.  On  the  acceptance  of  the 
road  by  the  railroad  company,  in  September,  1852,  or  in  April, 
1853,  when  it  was  finally  completed,  Dwight  should  have  ren- 
dered a  full  account  of  all  his  expenditures  to  Godfrey,  and 
should  have  then  paid  over  to  Godfrey  one-fourth  of  the  profits 
on  the  work,  and  re-conveyed  the  land.  He  did  not  do.  so  ;  he 
rendered  no  account  to  Godfrey,  kept  all  the  profits,  and  the 
lands  also,  and  conveyed  them  by  an  absolute  deed,  in  1854,  to 
the  Metropolitan  Bank  of  the  city  of  New  York,  in  exchange 
for  thirty  bonds  of  $1,000  each,  issued  by  the  Southern  Michigan 
Railroad.  It  is  thus  the  bank  becomes  a  party  to  this  suit,  and 
we  are  to  inquire  if  the  bank  has  any  power  to  hold  them. 

The  bank  is  organized  under  the  general  banking  law  of  New 
York,  passed  April  18th,  1838.  It  being  a  creature  of  that 
act,  from  it  all  its  powers  must  be  derived.  We  have  that  act 
before  us,  in  the  form  agreed  by  the  parties  to  be  used  in  this 
case.     It  is  entitled  "  Cleaveland's  Banking  Laws  of  New  York." 

By  section  21  of  that  act,  it  is  enacted,  (page  221,)  It  shall 
be  lawful  for  such  association  to  purchase,  hold  and  convey  real 
estate  for  the  following  purposes  : 

1.  Such  as  shall  be  necessary  for  its  immediate  accommoda- 
tion in  the  convenient  transaction  of  its  business  ;  or, 

2.  Such  as  shall  be  mortgaged  to  it  in  good  faith  by  way  of 
security,  for  loans  made  by  or  moneys  due  to  such  association  ; 
or, 

3.  Such  as  shall  be  conveyed  to  it,  in  satisfaction  of  debts 
previously  contracted  in  the  course  of  its  dealings  ;  or, 

'4.  Such  as  it  shall  purchase  at  sales  under  judgments,  de- 
crees, or  mortgages  held  by  such  association.  The  said  associa- 
tion shall  not  purchase,  hold,  or  convey  real  estate  in  any  other 
case  or  for  any  other  purpose  ;  and  all  conveyances  of  such  real 
estate  shall  be  made  to  the  president,  or  such  other  officer  as 
shall  be  indicated  for  that  purpose  in  the  articles  of  association  ; 
and  which  president  or  officer,  and  his  successors,  from  time  to 
time,  may  sell,  assign  and  convey  the  same,  free  from  any  claim 
thereon  against  any  of  the  shareholders,  or  any  person  claiming 
under  them. 

By  the  deposition  of  Henry  Meigs,  the  cashier  of  this  bank, 
it  appears,  that  by  the  fourth  article  of  the  articles  of  associa- 
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tion,  ';  it  was  provided,  that  the  president  of  the  association, 
for  the  time  being,  shall  preside  at  every  meeting  of  the  board, 
etc.  ;  and  he  is  hereby  indicated  as  the  officer  to  whom  convey- 
ances shall  be  made  of  real  estate,  to  take,  hold,  and  convey 
the  same  on  behalf  of  the  association,  according  to  the  provisions 
of  the  said  act  of  the  legislature." 

Now,  what  explanation  does  the  bank  give  of  this  transaction  ? 

In  their  answer  to  the  bill  first  filed  by  Wason,  who  was  a 
judgment  creditor  of  Cowman  &  Co.,  and  which  opened  up  this 
whole  controversy,  they  state  that  these  lands  were  conveyed  to 
them  by  D wight  and  Keating,  for  the  consideration  mentioned 
in  the  deed  from  Dwight,  which  Wason  states  in  his  bill  to  have 
been  $95,000.  In  a  subsequent  part  of  their  answer,  they  say 
that  Dwight  was  indebted  to  them  more  than  one  hundred 
thousand  dollars,  and  to  secure  this  indebtedness,  the  bank  had 
caused  an  attachment  to  be  issued  and  levied  on  these  lands ; 
that  before  the  levy,  Dwight  had  conveyed  the  lands  to  Keating  ; 
that  they  were  advised  the  conveyance  was  without  consideration, 
and  that  the  attachment  would  hold  them ;  that  afterwards, 
Dwight  conveyed  the  lands  to  them  in  payment  and  satisfaction 
of  these  claims,  and  procured  Keating  to  execute  a  deed  of  the 
same,  and  that  they  then  dismissed  the  attachment.  The  bank 
further  say,  they  purchased  the  said  lands  of  Dwight  for  a  full 
and  valuable  consideration,  as  above  stated,  without  any  notice, 
etc.  In  the  answer  of  the  bank  to  the  first  cross-bill  filed  by 
Godfrey,  the  bank  alleges  that  they  purchased  the  lands  from 
Dwight  for  a  full  and  valuable  consideration,  without  notice, 
etc.,  as  stated  in  their  answer  to  Wason's  bill,  and  refers  to  that 
answer  as  containing  a  full  and  particular  statement  of  the  con- 
sideration paid  by  them  to  Dwight. 

On  this  answer,  Godfrey  amended  his  cross-bill,  charging  in 
it,  that  the  bank  held  these  lands  as  security  merely,  and  called 
upon  them  to  answer  to  that  charge,  and  for  what  amount  of 
indebtedness,  and  whether  there  was  not  an  understanding  that 
when  Dwight  paid  the  bank,  the  lands  were  to  be  re-conveyed, 
and  that  the  bank  should  be  required  to  apply  the  other  securi- 
ties they  held  of  Dwight's,  before  they  should  be  permitted  to 
sell  the  lands. 

To  this  amended  bill  the  bank  answers,  in  substance,  that  for 
the  consideration  of  the  conveyance  of  these  lands  by  Dwight, 
and  the  purposes  for  which  it  was  made,  and  the  amount  of 
Dwight's  indebtedness  to  the  bank  when  the  deed  was  made,  and 
the  amount  of  securities  it  then  held  for  such  indebtedness,  and  of 
what  they  consisted, —  and  all  agreements,  contracts,  and  under- 
standings between  them  and  Dwight,  concerning  his  indebted- 
ness, the  securities  they  held,  and  the  conveyances  for  the  lands, 
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—  they  refer  to  the  deposition  of  Henry  Meigs,  Jr.,  (taken  by 
Wason  in  the  suit,)  for  the  facts,  and  make  that  deposition  their 
answer. 

Now  what  does  Mr.  Meigs,  the  cashier,  say  ?  Mr.  Meigs 
says,  he  has  been  the  cashier  of  this  bank  since  the  fifth  of 
April,  1853. 

From  his  answers  to  the  interrogatories,  and  from  the  several 
schedules  he  furnishes,  (as  explanatory  of  his  testimony,  and  of 
the  facts,)  we  should  infer  that  the  bank  at  no  time  purchased 
from  Dwight  these  lands,  or  any  portion  of  them  ;  that  they  did 
not  receive  them  in  payment,  or  in  satisfaction  of  any  part  of 
Dwight's  indebtedness ;  that  the  bank  has  never  credited 
Dwight  for  these  lands  upon  his  indebtedness.  Schedule  B, 
presented  by  Meigs,  shows  that  the  bank  has  continued  to  hold, 
and  now  holds,  Dwight's  paper  for  the  greater  part  of  his  in- 
debtedness, existing  at  the  time  of  the  conveyance,  amounting 
to  near  two  hundred  thousand  dollars,  after  allowing  credits, 
and  has  continued  to  cast  the  interest  upon  it  down  to  July  1, 
1856,  crediting  only  such  cash  receipts  as  they  obtained  from 
other  collaterals,  but  not  anything  on  account  of  these  lands. 

We  infer  further,  from  the  testimony  of  Meigs,  that  the  only 
consideration  given  by  the  bank  for  these  lauds,  was  the  sur- 
render to  Dwight,  on  the  80th  December,  1855,  of  thirty-three 
bonds  of  the  Southern  Michigan  Railroad,  for  one  thousand 
dollars  each,  and  which  bonds  were  held  by  the  bank  as  col- 
lateral security  for  Dwight's  note  to  the  bank  of  thirty  thou- 
sand dollars,  given  October  1,  1853.  This  is  shown  by  the 
resolution  of  the  board  of  directors  of  that  date,  which  Meigs 
gives  in  his  deposition.     That  resolution  is  as  follows : 

"  Resolved,  To  give  up  to  H.  Dwight,  Jr.,  thirty-three  bonds 
of  the  Michigan  Southern  Railroad  Company,  of  one  thousand 
dollars  each,  on  condition  that  he  gives  a  full  and  satisfactory 
title  to  all  the  lands  in  Illinois  attached  by  the  bank." 

In  obedience  to  this  resolution,  these  bonds  were  given  up  to 
Dwight,  and  he  conveyed  the  lands  to  the  bank  by  warranty 
deeds,  as  Mr.  Meigs  states. 

From  all  that  appears,  the  bank  yet  holds  Dwight's  note  of 
$30,000,  and  has,  ever  since  December  30,  1853,  continued  to 
cast  interest  upon  it.  It  is  the  second  item  in  Schedule  B,  and 
it  does  not  appear  that  Dwight's  account  has  been  credited  by 
the  lands.  It  is  certain  they  were  not  received  in  payment  of 
the  note,  or  it  would  have  been  surrendered.  This  transaction 
thus  appears  in  Schedule  C,  attached  to  Meigs'  deposition  stat- 
ing Dwight's  account,  under  date  of  December  31, 1853  :  "  Re- 
turned to  H.  Dwight,  Jr.,  thirty- three  bonds  Michigan  Southern 
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Railroad  Company,  $33,000,  and  received  deeds  of  sundry- 
parcels  of  land." 

And  under  date  of  January  16,  1856,  there  is  this  entry : 

"Securities  now  on  hand  —  Alton  City  bonds,  $57,000  — 
Chicago  and  Mississippi  R.  R.  bonds,  $101,000  — 1,100  shares 
Chicago  and  Mississippi  Railroad  stocks,  $110,000 — deeds  for 
sundry  parcels  of  land." 

We  therefore  infer  that  the  bank  neither  purchased  these 
lands  from  D  wight,  nor  did  they  take  them  in  payment,  or  in 
satisfaction  of  any  portion  of  Dwight's  indebtedness. 

We  hold  the  conveyance  of  these  lands  was  made  to  the  bank, 
and  are  now  held  by  them  as  one,  among  other  collaterals,  for 
Dwight's  indebtedness,  which  existed  prior  to  the  execution  of 
the  deeds.  It  does  not  appear  that  any  part  of  Dwight's  in- 
debtedness was  created  after,  or  upon  the  credit  of  either  of 
these  conveyances. 

The  legal  propositions  which  flow  from  these  facts  will  be 
now  briefly  stated. 

It  has  been  settled  by  the  highest  courts  of  the  State  of  New 
York,  that  banking  associations,  organized  under  their  general 
banking  law,  as  this  was,  are  corporations.  The  People  v.  The 
Board  of  Supervisors  of  the  County  of  Niagara,  4  Hill,  20  ; 
Gillet,  Receiver,  etc.,  v.  Moody,  3  Comstock,  479.*  f 

This  being  so,  this  bank  can  exercise  its  faculties  only  in  the 
mode  and  manner  prescribed  by  the  banking  law.  It  is  so  with 
all  bodies,  officers,  or  persons,  having  a  statutory  existence 
only. 

It  was  declared,  in  the  case  of  Head  Sf  Amory  v.  The  Provi- 
dence Insurance  Co.,  2  Cranch,  150:  In  its  corporate  capacity 
a  corporation  is  a  mere  creature  of  the  act  to  which  it  owes  its 
existence  ;  it  may  correctly  be  said  to-be  precisely  what  the  act 
incorporating  it  has  made  it ;  to  derive  all  its  powers  from  the 
act ;  and  to  be  capable  of  exerting  its  faculties  only  in  the 
manner  that  act  authorizes. 

This  doctrine  has  been  recognized  and  adhered  to  by  all 
courts  in  this  country,  without  any  serious  departure  from  it. 
2   Kent's   Com.    298 ;    Dartmouth   College   v.    Woodward,    4 

*  The  notes  to  this  opinion  were  prepared  by  John  Cleveland,  Esq.,  of  the  city 
of  New  York. 

t  See  Thomas  v.  DaJcin,  22  Wend.  R.  9 ;  Bolander  v.  Stevens,  23  Wend.  R.  103 ; 
Talmage  v.  Pell,  9  Paige  Ch.  R.  410;  Parmly  v.  Tenth  Ward  Bank,  3  Edw.  Ch.  R. 
395  ;  Bank  of  Watertown  v.  Assessors  of  Watertown,  25  Wend.  R.  686  ;  W'dloughby 
v.  Comstock,  3  Hill  R.  389  ;  The  People  v.  Supervisors  of  Niagara,  4  Hill  R.  20  ; 
the  same  case  in  7  Hill  R.  504 ;  Sagory  v.  Dubois,  3  Sand.  Ch.  R.  466  ;  Leavitt  v. 
Blatchford,  3  Barb.  S.  C.  R.  9 ;  the  same  case  {Leavitt  v.  Palmer)  in  3  Comstock 
R.  19  ;  Gillet  v.  Moody,  5  Barb.  S.  O.  R.  185  ;  the  same  case  in  3  Comstock  R. 
479  ;  Talmage  v.  Pell,'3  Selden  R.  328,  340,  347  ;  Leavitt  v.  Yates,  4  Edw.  Ch.  R. 
134;   Gillet  v.  Phillips,  3  Kernan  R.  114. 
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Wheaton,  636 ;   Safford  v.  Wyckoff,  4  Hill,  443  ;   Talmage  v. 
Pell,  3  Selden,  340.* 

These  being  the  faculties  of  a  banking  association,  under  the 
general  banking  law  of  New  York,  the  testimony  of  Meigs  is 
quite  satisfactory,  that  in  taking  these  lands,  being  neither  pur- 
chased, nor  conveyed  in  satisfaction  of  debts  previously  con- 
tracted in  the  course  of  its  dealings  —  nor  purchased  for  their 
immediate  accommodation  in  the  convenient  transaction  of  its 
business  —  nor  purchased  at  sales  under  judgments,  decrees,  or 
mortgages  held  by  the  bank  —  nor  mortgaged  in  good  faith  by 
way  of  security  for  loans  made  by,  or  money  due  to  the  bank  — 
the  bank  has  acted  beyond  the  scope  of  its  legitimate  powers. f 

We  do  not  consider  they  were  mortgaged  in  good  faith,  by 
way  of  security  for  loans  made,  or  for  money  due  the  bank,  for 
the  reason  the  bank,  in  their  answer,  claimed  to  be  a  purchaser 
of  the  lands,  for  a  consideration  stated — and  because  the  deeds, 
on  their  face,  show  they  were  such  purchaser.  It  does  not  lie 
with  them  now  to  say  that  the  deed  was  a  mere  security  for 
money  due.     Dwight  might  so  contend. 

The  spirit  of  our  recording  system  requires  that  the  record  of 
a  mortgage  should  disclose,  with  as  much  certainty  as  the  nature 
of  the  case  will  admit,  the  real  state  of  the  incumbrance. 

If  a  mortgage  is  given  to  secure  an  ascertained  debt,  the 

*  That  a  statute  corporation  is  confined  strictly  to  the  powers  granted  by  the 
statute,  see  Blalcemore  v.  The  Gla.  Canal  Nav.  Co.,  1  Mylne  &  K.  154;  The  Queen 
v.  The  Eastern  Co.  Railway,  10  Ad.  &  El.  546;  Ridley  v.  Plymouth  Bank  Co.,  2 
Exch.  711  ;  Kingsbridge  Flour  Co.  v.  The  Same,  2  ibid.  718;  Bank  of  the  U.  S.  v. 
Dandridge,  12  Wheat.  68,  69 ;  Beatty  v.  Lessee  of  Knowler,  4  Peters,  168  ;  Bank  of 
Augusta  v.  Earl,  13  ibid.  587  ;  Runyan  v.  Lessee  of  Coster,  14  ibid.  129 ;  The  N  Y. 
Fire  Ins.  Co.  v.  Ely,  2  Co  wen  R.  699  ;  The  People  v.  The  Utica  Ins.  Co.,  15  John. 
R.  383;  Thompson  v.  Schermerhorn,  3  Selden  R.  92;  Bank  of  Michigan  v.  Williams, 
5  Wend.  R.  482 ;  The  Attorney  General  v.  Oakland  County  Bank,  Walker's  Ch. 
Mich.  R.  97  ;    Wolf  v.  Godard,  9  Watts,  555. 

t  It  is  a  breach  of  trust  for  a  corporation  to  transcend  its  powers.  Dodge  v. 
Woolsey,  18  Howard  R.  231);  Rolf  v.  Rogers,  3  Paige  Ch.  R.  154  ;  Gage  v.  New- 
market Railway,  16  Eng.  L.  and  Eq.  R.  57,  64.  On  this  ground,  a  corporation 
may  be  enjoined  from  doing  an  unauthorized  act.  Attorney  General  v.  Wilson, 
Craig  &  Phil.  1.  See,  also,  Attorney  General  v.  Utica  Ins.  Co.,  2  John.  Ch.  R.  357  ; 
The  Same  v.  The  Same,  15  John.  358.  Such  unauthorized  acts  are  adjudged  to  be 
illegal,  both  at  law  and  in  equity.  Cases  at  law:  Lees  v.  The  Proprietors,  etc.,  of 
the  Canal,  etc.,  11  East,  645  ;  The  Queen  v.  The  East  County  Railway,  10  Adol.  & 
Ell.  546  ;  East  Anglian  Railway  v.  The  East  Counties  Railway,  7  Eng.  Law  and  Eq. 
R.  505;  McGregor  v.  The  Official  Manager,  etc.,  16  ibid.  180;  Gage  v.  The  New- 
market Railway,  14  ibid.  57  ;  The  Mayor,  etc.  v.  The  Norfolk  Railway,  30  ibid.  120  ; 
The  Penn.,  Dei,  etc.,  Company  v.  Dandridge,  8  Gill,  and  J.  248  ;  N  Y.  Fire  Ins.  Co. 
v.  Ely,  5  Conn.  R.  567;  Hood  v.  The  N  Y  and  N  H.  R.  R.  Co.,  22  ibid.  502; 
Bank  of  U.  S.  v.  Owens,  2  Peters'  R.  527—538 ;  Bank  of  Chilicothe  v.  Swayne,  8 
Ohio  R.  257.  Cases  in  equity:  Blalcemore  v.  The  Glamorganshire  Canal,  etc.,  (Lord 
Eldon,)  1  M.  and  Keene,  154;  The  Attorney  General  v.  Corporation  of  Norwich,  16 
Simons'  R.  225  ;  Coleman  v.  East  Counties  Railway,  10  Beavan,  1  ;  Beman  v.  Ruf- 
ford,  6  Eng.  Law  and  Eq.  R.  106  ;  Kohen  v.  Wilkenson,  13  Jurist,  641  ;  the  same 
case  in  14  Jurist,  491  ;  Talmage  v.  Pell,  3  Selden,  328;  Bank  Commissioners  v.  St. 
Lawrence  Bank,  3  ibid.  513  ;  Solomons  v.  Laing,  12  Beavan,  339. 
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amount  of  that  debt  should  be  stated ;  and  if  it  is  intended  to 
secure  a  debt  not  ascertained,  such  data  should  be  given  respecting 
it,  as  will  put  any  one,  interested  in  the  inquiry,  upon  the  track 
leading  to  a  discovery.  If  it  is  given  to  secure  an  existing,  ^>r 
a  future  liability,  the  foundation  of  such  liability  should  be  set 
forth.  North  v.  Be/den,  13  Conn.  376  ;  Hart  v.  Chalker  et  al., 
14  ib.  77. 

It  must  be  remembered  that  these  moneys,  claimed  to  have  ' 
been  loaned  by  the  bank  to  Dwight,  have  no  connection  what- 
ever with  the  construction  of  the  Alton  and  Sangamon  Railroad, 
for  which  Godfrey  was  the  contractor  ;  nor  did  the  moneys  inure 
to  Godfrey's  benefit  in  any  manner. 

The  first  loan  to  Dwight,  it  appears  from  the  testimony,  was 
not  made  until  June,  1853,  nearly  a  year  after  the  completion 
of  that  road,  and  at  a  time  when,  as  this  record  shows,  Dwight 
was  in  debt  to  Godfrey  upwards  of  one  hundred  thousand  dollars, 
being  his  one-fourth  share  of  the  profits  on  that  road,  and  for 
which  Dwight  failed  to  render  any  account. 

The  note  of  Dwight,  to  secure  which  he  pledged  the  thirty- 
three  bonds  of  the  Southern  Michigan  Railroad,  was  not  given 
to  the  bank  until  the  first  of  October,  1853,  and  not  until 
December  31st  were  these  bonds  given  up  for  the  deeds  for  these 
lands. 

We  cannot  hold  the  bank  to  be  a  purchaser  of  these  lands  in 
good  faith,  and  for  a  valuable  consideration,  even  if,  under  the 
general  banking  law,  they  had  the  power  to  purchase.  It  was 
not  good  faith  to  take  an  absolute  conveyance  of  the  lands, 
when  a  mortgage  only  was  intended.  Sanford  v.  Wheeler,  13 
Conn.  165  ;  and  the  case  in  14  Conn.,  before  cited,  Hart  v. 
Chalker  et  al. 

These  deeds  did  not  disclose  the  true  nature  of  the  transac- 
tion between  Dwight  and  the  bank,  and  were  calculated  to 
impose  upon  and  mislead  all  who  might  be  induced  to  deal  with 
the  property ;  and  at  the  very  time  the  deeds  were  made  to  the 
bank,  they  held  other  securities  of  Dwight,  amply  sufficient  to 
satisfy  his  whole  debt. 

The  authorities  are  conclusive  upon  the  point,  and  reason 
speaks  the  same  language,  that  taking  an  absolute  conveyance, 
and  attempting  to  set  it  up  as  a  purchase,  when,  in  truth,  it  was 
a  mere  security  for  a  debt,  will,  under  most  circumstances,  be 
regarded  as  a  fraud,  and  would  prevent  the  party  from  claiming 
as  a  bona  fide  mortgagee. 

The  case  of  Sanford  v.  Wheeler,  before  cited,  is  to  this 
effect — and  so  is  the  case  of  Moore  v.  Payne,  3  Alabama,  444. 
Surely,  it  cannot  be  considered  as  good  faith,  to  insert  in  a  deed 
a  consideration  of  ninety-five  thousand  dollars,  when  the  real 
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and  only  consideration  was  the  surrender  of  thirty-three  railroad 
bonds,  of  one  thousand  dollars  each,  and  their  value  not  shown, 
and  which  were  held  as  collateral  security  for  a  note  of  but 
thirty  thousand  dollars. 

Nor  do  we  conceive  it  fair  and  honest,  in  an  answer  to  a 
bill  in  chancery,  when  the  facts  are  demanded,  to  aver  that 
the  lands  were  conveyed  in  payment  and  satisfaction  of  the 
entire  claim  the  bank  had  on  D wight,  when  the  truth  was,  as 
shown  by  Cashier  Meigs'  deposition,  that  the  bank  yet  holds 
their  claim  against  Dwight,  in  nowise  satisfied  or  credited  by 
these  lands.  In  equity,  if  Dwight  should  pay  this  note  of 
thirty  thousand  dollars,  then  it  is  apparent  the  deeds  would  be 
without  consideration,  and  Dwight  might  claim  a  re-conveyance 
of  the  lands.  If  this  note  was  paid  by  Dwight,  the  deeds  would 
be  inoperative,  as  voluntary  conveyances,  without  consideration, 
and  the  land  be  subject  to  Godfrey's  equity  under  his  contract 
with  Dwight,  or  as  his  creditor,  to  an  amount  exceeding  one 
hundred  thousand  dollars,  for  which  he  has  a  decree,  not  excepted 
to  by  Dwight. 

There  is  another  difficulty  in  the  way  of  the  claim  now  set 
up  by  the  bank  to  hold  these  lands  as  a  security  for  the  note  of 
thirty  thousand  dollars. 

It  is  this  :  the  proofs  in  the  cause  show  that  the  bank  has  sold 
and  conveyed  away  a  portion  of  these  lands,  thus  depriving 
them  of  the  power  to  restore  the  fund  as  it  was  when  they 
received  it  as  security.  This,  of  itself,  is  conclusive  that  the 
bank  did  not  treat  the  conveyances  as  a  mortgage  or  security 
for  a  debt ;  and  after  treating  the  land  as  their  own  property, 
it  is  now  too  late,  when  they  cannot  re-convey  the  property,  or 
restore  the  fund  as  it  was,  to  claim  that  the  instrument  was  a 
mortgage. 

Though  Dwight  might  claim  the  conveyances  were  intended 
to  be  a  mortgage,  the  bank  cannot — the  bank  cannot  put  their 
own  estimate  on  the  mortgage  property,  and  sell  and  dispose  of 
it,  and  then  state,  as  they  choose,  the  balance  due,  without  judi- 
cial inquiry.     Lockridge  v.  Foster  et  al.,  4  Scam.  574. 

Nor  do  we  regard  it  as  good  faith,  fair  and  honest,  after  the 
original  bill  was  filed  in  1855,  by  Wason,  alleging  the  con- 
ditions on  which  Dwight  held  the  real  estate,  and  making 
Dwight  and  the  bank  parties,  that  the  bank  should,  in  January, 
1856,  enter  into  an  agreement  with  Dwight  to  sell  these  lands, 
and  make  Dwight's  debt  out  of  them,  as  appears  from  the  depo- 
sition of  Meigs  and  Schedule  E,  they  did  do ;  the  more  especi- 
ally as  the  bank  had  at  that  very  time  collaterals  deposited  by 
Dwight,  of  which  his  debt  could  be  made. 

Nor  was  it  good  faith  on  the  part  of  the  bank  to  deal  with 
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these  lands  as  their  own,  absolutely,  and  make  sales  of  a  por- 
tion of  them,  when,  as  now  claimed  by  the  bank,  they  were 
merely  security,  and  taken  in  exchange  for  other  securities 
delivered  up  to  Dwight. 

Nor  do  we  consider  the  bank  a  purchaser  for  a  valuable 
consideration,  for  it  is  not  shown  that  they  advanced  any  new 
consideration  beyond  Dwight's  original  indebtedness  for  the 
lands  —  or  relinquished  any  securities  they  held  for  such  indebt- 
edness. Receiving  a  conveyance  merely  in  payment  of  a  pre- 
existing debt  is  not  sufficient  where  there  is  a  collision  of  bona 
fide  claims. 

In  the  case  of  Dicker  son  et  al.  v.  Tillinghast  et  al.,  4  Paige 
Ch.  215,  it  was  held,  to  constitute  a  bona  fide  purchaser,  for  a 
valuable  consideration,  within  the  meaning  of  the  recording  act, 
he  must,  before  he  had  notice  of  the  prior  equity  of  the  holder 
of  an  unrecorded  mortgage,  have  advanced  a  new  consideration 
for  the  estate  conveyed,  or  have  relinquished  some  security  for 
a  pre-existing  debt  due  him.  The  mere  receiving  a  conveyance 
in  payment  of  a  pre-existing  debt,  is  not  sufficient.  Therefore, 
where  the  owner  of  a  lot  of  ground  gave  a  mortgage  on  it  to 
one  who  neglected  to  have  his  mortgage  recorded,  and  after- 
wards, and  before  the  mortgage  was  recorded,  the  mortgagor 
conveyed  the  premises  to  another  who  had  no  notice  of  the 
mortgage,  in  payment  of  a  precedent  debt,  the  court  held  this 
purchaser  was  not  a  bona  fide  purchaser,  for  a  valuable  con- 
sideration, within  the  meaning  of  the  recording  act,  so  as  to 
give  him  a  preference  over  the  prior  unrecorded  mortgage. 

The  case  of  the  Manhattan  Co.  v.  Evertson,  6  ib.  457,  recog- 
nizes the  same  principle,  and  so  does  the  case  of  Broivn  v. 
Welsh,  18  111.  R.  343,  decided  by  this  court. 

These  lands  are  not  shown,  as  we  have  already  remarked,  to 
have  been  received  in  satisfaction  of  a  pre-existing  debt,  or  any 
credit  entered  on  that  debt  for  the  lands  ;  nor  is  there  any  proof 
that  the  railroad  bonds,  which  were  surrendered,  were  of  any 
value.  In  answering  the  special  interrogatories  as  to  the  con- 
sideration, the  bank  failed  to  show  any  value  paid  by  them  for 
the  lands. 

The  case  of  Brown  v.  Welsh,  in  this  court,  holds  that  a  party 
who  claims  to  be  a  purchaser  for  a  valuable  consideration  must 
aver  and  prove  what  the  consideration  was  ;  how  and  when  it 
was  paid  ;  and  if  in  something  other  than  money,  he  must  show 
its  value.  It  is  not  for  the  court  to  infer  it  was  valuable.  18 
111.  R.  347. 

As  to  the  notice,  all  the  testimony  taken  to  that  point  shows 
that  Godfrey  was  in  possession  of  some  of  the  most  valuable 
portion  of  the  lands,  which  were  in  an  improved  condition,  and 
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paid  taxes  on  all  unimproved  at  the  time  Dwight  and  Keating 
conveyed  to  the  bank,  and  during  all  the  time  subsequent  to  the 
date  of  his  conveyance  to  Dwight.  Such  possession  we  have 
repeatedly  held  evidence  of  notice  of  some  right,  or  some  equity 
in  the  party  in  possession,  sufficient,  at  least,  to  put  persons 
interested  upon  inquiry  as  to  the  terms  under  which  he  holds 
this  possession. 

The  possession  being  adverse  to  the  claim  of  title  set  up  by 
Dwight  when  he  conveyed,  his  vendee,  the  bank,  is  presumed  to 
have  taken  the  conveyance  subject  to  whatever  claim  or  title 
upon  which  the  possession  may  be  founded.  McConnel  v.  Reed, 
4  Scam.  123  ;  Dyer  v.  Martin  et  al.,  ib.  151. 

In  Williams  v.  Brovm,  14  111.  R.  205,  we  say :  A  person 
who  buys  land  in  possession  of  another,  is  bound  to  inquire  of 
the  person  in  possession,  by  what  tenure  he  holds  possession, 
and  what  interest  he  claims  in  the  premises.  See  also  Pretty- 
man  et  al.  v.  Wilkey  et  al.,  19  ib.  241.  So  it  is  held  that 
possession  of  lands  by  the  grantor  in  a  deed,  absolute  on  its 
face,  but  intended  as  a  mortgage,  was  notice,  to  a  purchaser 
from  the  grantee,  of  the  equities  of  the  grantor.  Wright  v. 
Bates  and  Niles,  13  Vermont,  350  ;  Roberts  v.  Anderson,  3 
Johns.  Ch.  380-1 ;   Grimstone  v.  Carter,  3  Paige's  Ch.  437. 

In  Buck  v.  Holloway's  Devisees,  2  J.  J.  Marshall,  180,  the 
court  say,  the  only  sensible  rule  is,  that  actual  residence  upon 
the  land  is  notice  to  all  the  world  of  every  claim  which  the 
tenant  may  legally  assert  in  defense  of  his  possession. 

It  is  insisted,  however,  by  the  counsel  of  appellant,  that  the 
only  notice  the  bank  had  of  Godfrey's  equities  is  this  possession 
by  Godfrey  of  some  of  the  lands  when  the  bank  took  the  con- 
veyance, and  that  was  limited  to  a  very  small  portion  of  the 
several  parcels  conveyed  by  the  deed — that  much  the  larger 
part  was  occupied  by  Godfrey's  tenants,  under  leases  given  by 
Godfrey  before  he  conveyed  to  Dwight,  or  was  unoccupied  land. 

It  is  true,  Godfrey  was  in  actual  possession  of.  the  Monticello 
property  only,  being  his  homestead,  and  of  other  farms  by  his 
tenants,  and  had  no  actual  possession  of  the  uncultivated  lauds, 
but  after  making  the  conveyance  to  Dwight,  and  the  several 
contracts  of  the  same  date,  his  position  in  regard  to  all  the 
property  was  in  no  respect  altered,  and  he  claimed  at  all  times 
that  all  the  lands  were  to  be  re-conveyed  to  him. 

The  bank  dealing  with  these  lands,  and  seeing  Godfrey  in  the 
actual  possession  of  the  most  valuable  portion  of  them,  and  the 
unchanged  position  he  occupied  with  regard  to  all  of  them,  and 
paying  taxes  upon  them,  was  put  upon  the  inquiry — How  is  all 
this  ?  We  see,  Mr.  Dwight,  your  grantor  is  in  the  undisputed 
possession  of  the  most  valuable  part  of  this  property,  and  leas- 
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ing  other  portions  of  it,  and  paying  taxes  on  all  of  it.  We  must 
inquire  into  this. 

Had  the  bank  inquired,  the  equities  of  Godfrey  would  have 
doubtless  been  fully  stated  to  them  ;  but  they  made  no  inquiry, 
nor  did  they  do  any  act  to  put  Godfrey  upon  resistance.  The 
attachment  suit,  which  he  could  have  enjoined  and  shown  his 
equities,  was  dismissed.  It  was  not  until  Wason's  bill  was  filed, 
in  1855,  to  subject  these  lands  to  the  payment  of  his  judgment, 
that  Godfrey  was  called  upon  to  act.  And  he  is  charged  by 
appellant  with  failing  to  set  up  his  claims  in  his  answer  to  that 
suit.     We  do  not  think  he  was  called  upon  to  do  so. 

The  charge  in  the  bill  was  a  fraudulent  conveyance  of  these 
lands  to  Dwight.  It  was  only  necessary,  therefore,  for  Godfrey, 
at  that  stage  of  the  proceeding,  to  repel  the  charge  of  fraud  ; 
but  when  the  bank  set  up  their  claims  by  their  answer,  then 
Godfrey  filed  his  cross-bill,  setting  out  his  equitable  rights,  and 
then,  and  at  that  time,  was  the  only  occasion  he  had  for  such 
showing.  He  is  in  no  sense  chargeable  with  having  acquiesced 
in  D wight's  claim  to  hold  these  lands,  for  he  was  in  no  condi- 
tion to  act  in  respect  to  them,  until  action  was  commenced  by 
parties  interested  against  him.  He  reposed  upon  his  possession, 
which  was  visible,  open  and  adverse  ;  upon  his  unchanged  posi- 
tion in  respect  to  all  the  lands,  and  could  not  have  supposed  a 
claim  was  set  up  to  them  until  it  was  actually  preferred  and  in- 
sisted upon  by  the  bank.  It  is  in  vain  to  say,  the  bank  had  not 
notice  sufficient  to  put  them  on  inquiry,  the  result  of  which 
probably  might  have  induced  them  to  decline  having  anything  to 
do  with  them. 

It  is  true,  as  contended  for  by  appellant,  under  the  contract 
between  Godfrey  and  Dwight  and  the  deeds,  Dwight  had  a  right 
to  sell  the  lands  conveyed,  but  sub  modo  only,  if  we  understand 
the  nature  of  the  contract,  and  as  we  have  explained  it.  What 
was  the. object  of  conveying  the  lands?  Certainly  nothing  more 
than  to  hold  them  as  a  reserved  fund  ;  and  if  all  other  resources 
failed,  then  to  sell  them  to  complete  the  road.  It  cannot  be 
contended  they  were  a  gratuity — a  boon  bestowed  by  Godfrey 
on  Dwight,  when  available  securities  had  been  transferred  to 
him,  amounting  to  fifteen  hundred  thousand  dollars,  to  finish  a 
road  eighty  miles  in  length,  of  which  two-thirds  was  completed 
at  a  cost  of  not  more  than  six  hundred  thousand  dollars.  No 
sane  man  would  have  bestowed  such  a  boon  for  such  a  pur- 
pose, and  no  court  would  enforce  such  a  contract,  on  the  ground 
that  it  is  unconscionable. 

The  clear  import  of  all  the  contracts  made  on  the  3rd  of 
October,  1851,  and  they  must  all  be  taken  together,  as  beiug  in 
pari  materia,  is,  that  the  securities  were  to  be  used  only  except 
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in  case  of  deficiency,  when  the  lands  should  be  converted  into 
money.  Dwight  was  not  a  trustee  to  sell,  for  any  purpose, 
except  to  raise  means  to  finish  this  particular  road. 

It  is  objected,  that  the  cross-bill  of  Godfrey  does  not  pray  to 
reform  the  contract  with  Dwight.  It  does  not,  in  terms,  so  pray, 
but  the  whole  case  proceeded  on  the  assumption  that  there  was  a 
mistake  in  the  contract,  and  the  proof  of  it,  we  think,  is  entirely 
sufficient.  It  is  clear  and  strong,  and  entirely  satisfactory,  and 
accounts  for  the  fact  that  Godfrey  did  not  examine  it  closely. 
He  was  assured,  in  the  hurry  of  its  execution,  that  whatever 
was  not  right  in  the  contract,  as  signed,  should  be  made  right. 
Godfrey  was  then  under  arrest,  in  a  strange  city,  far  from  home 
and  friends,  on  account  of  debts  contracted  for  this  road,  and 
was  in  a  state  of  financial  exhaustion,  when  Dwight  stepped  in 
with  his  project,  as  drafted  by  Mr.  Keating,  his  confidential 
agent,  and  which  was  agreed  to  by  Godfrey.  It  was  this  con- 
tract, or  nothing,  and  Godfrey  was  induced  to  sign  without  exam- 
ination, he  supposing  that  it  contained  the  terms  agreed  upon.* 

There  is  nothing  to  impeach  Zacharie's  testimony,  but  all  the 
facts  confirm  it,  and  strengthen  it. 

But,  if  we  be  in  error  in  these  views,  as  to  the  right  of  the 
bank  to  hold  these  lands,  there  still  remains  an  insuperable 
objection  thereto.  No  power  has  been  granted  by  the  act  of 
assembly  before  cited,  to  the  bank,  to  take  and  hold  land  in  its 
corporate  name.  We  have  referred  to  the  doctrine  of  the  exer- 
cise of  power  by  a  corporation,  and  have  shown  that,  as  they 
are  the  mere  creatures  of  the  act  giving  them  an  existence,  and 
bestowing  upon  them  faculties,  they  cannot  exercise  those  facul- 
ties except  in  the  manner  authorized  by  the  act.f 

*  As  to  the  power  of  a  court  to  reform  a  contract,  see  Leavitt  v.  Palmer,  3 
Comstock  R.  19,  38,  39,  and  the  cases  there  cited  and  commented  upon.  1  Story 
Equi.  Jurisp.,  sections  114,  115. 

t  There  is  no  color  for  saying  that  the  Metropolitan  Bank  could  lawfully  do, 
in  Illinois,  what  it  was  not  authorized,  by  the  general  banking  law,  to  do  at  home. 
The  powers  of  every  statute  corporation  being  derived  from  the  act  by  which  it  is 
created,  every  person  who  deals  with  it,  abroad  or  at  home,  is  bound  to  know  the 
extent  and  limit  of  such  powers.  Root  v.  Godard,  3  McLean  R.  102  ;  Haydm  v. 
Davis,  3  ibid.  276  ;  Foot  v.  Wallace,  4  ibid.  8 ;  East  Anglian  Railway  v.  East  Coun- 
ties Railway,  7  Eng.  Law  and  Eq.  R.  505  ;  Mamma  v.  Potomac  Company,  8  Peters' 
R.  287;  Runyan  v.  Lessee  of  Coster,  14  Peters'  R.  122  ;  Brougkton  v.  Salford  Water 
Works,  3  B.  and  Aid.  1. 

This  principle  applies  to  persons  who  deal  with  such  a  corporation  out  of  the  State 
creating  it,  as  well  as  to  those  who  deal  within  such  State.  It  is  obvious,  that  the 
powers  of  a  corporation  are  no  greater  beyond  the  jurisdiction  of  the  State  which 
creates  it,  than  they  are  within  that  jurisdiction.     See  cases  above  cited. 

As  the  law  of  the  domicil  of  a  corporation  determines  its  corporate  capacity, 
that  cannot  be  enlarged  by  sending  agents  into  a  foreign  State  to  make  contracts  in 
its  behalf.  A  corporation  is  clothed  everywhere  with  the  character  and  powers 
given  to  it  by  the  statute  creating  it — and  when  such  statute  is  a  public  law,  it  is 
notice  to  the  world,  in  all  cases  where  a  corporation  exceeds  its  powers.  In  the 
Bank  of  Augusta  v.  Earle,  13  Peters'  R.  519,  it  was  adjudged,  that  a  corporation 
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The  act  creating  this  corporation,  directs  that  the  corporation 
shall  indicate  some  one  of  its  officers  in  whose  name,  and  to  whom, 
all  conveyances  of  real  estate  shall  be  executed ;  and  the  facts 
show,  that  by  a  resolution  of  its  board  of  directors,  the  president 
of  the  corporation  was  so  indicated.  To  that  officer,  and  to 
him  only,  can  such  conveyances  be  executed.  There  is  no  power 
existing  in  the  bank  to  take  lands  in  its  corporate  name,  and 
the  conveyance  to  it  cannot  be  sustained.  We  do  not  regard  it 
as  a  case  of  misnomer,  but  as  a  question  of  power. 

No  power  has  been  granted  to  the  Metropolitan  Bank  to  be, 
by  its  corporate  name,  the  grantee  of  lands.  It  is  indispensable 
to  the  validity  of  such  conveyances,  that  they  should  be  made 
to  the  officer  indicated  by  the  bank.  That  functionary  alone  has 
the  capacity  to  take  lands  conveyed  for  the  use  of  the  bank. 

We,  therefore,  decree,  that  the  deeds  for  the  lands  conveyed 
to  the  Metropolitan  Bank,  by  Dwight  and  Keating,  are  inopera- 
tive and  void,  and  the  same  are  hereby  canceled.  That  the 
lands,  by  the  terms  of  the  contract,  as  we  have  reformed  it, 
between  Godfrey  and  Dwight,  revert  to  Godfrey,  and  are  subject 
to  the  satisfaction  of  Wason's  judgment,  and  that  Michael  G. 
Dale,  of  Madison  county,  be,  and  he  is  hereby  appointed  a  com- 
missioner to  convey  said  lands  to  said  Godfrey,  on  his  demand 
of  a  conveyance  for  the  same. 

Decree  affirmed. 

Walker,  J.  I  fully  concur  in  the  conclusion,  but  not  in  all 
the  reasoning  of  the  foregoing  opinion. 

Caton,  C.  J.  In  reference  to  the  question  arising  upon  the 
conveyances  made  by  Dwight  to  the  bank,  I  wish  to  state,  that 
I  think  it  is  satisfactorily  shown  in  the  opinion,  that  the  bank 
possessed  no  legal  capacity  to  receive  the  conveyance  of  real 
estate,   in  its  corporate  name,  and  that  the  conveyance  was 

can  make  no  contract,  and  can  do  no  act,  within  or  without  the  State  which  creates 
it,  except  such  as  are  authorized  by  its  charter.  The  officers  or  directors  of  a  cor- 
poration are  not  the  corporation,  [Bank  of  the  United  States  v.  Dandridge,  12 
Wheaton,  64,)  but  merely  its  agents,  and  are  such  agents  only  while  acting  within 
the  legitimate  scope  of  the  powers  conferred  by  its  charter  and  in  the  business  there- 
by authorized.  Hartford  Bank  v.  Hart,  3  Day,  495.  In  the  language  of  Knight 
Bruce,  L.  J.,  (7  Railway  Cases,  593,)  thedirectors  of  a  railway  corporation  "  are,  in 
a  sense — no  unimportant  sense — trustees  of  their  functions  and  powers  for  the 
shareholders,  and  perhaps  also  for  society  at  large — certainly  for  the  shareholders." 
"  If  the  directors  have  no  authority,"  says  Maule,  J.,  (7  Railway  Cases,  593,)  "  to 
enter  into  the  contract,  their  act  is  not  that  of  the  company — it  is  no  contract  as 
regards  it.  The  directors  are  authorized  to  do  certain  things  for  a  particular  object ; 
if  they  do  acts  beyond  that  object,  though  under  the  corporate  seal,  it  would  not 
be  the  act  of  the  company."  See,  also,  East  Anglian  Railway  r.  Eastern  Counties 
Railway,  7  Railway  Cases,  155-157.  Opinion  of  Jervis,  C.  J.;  also,  McGregor  v. 
Dover  and  Deal  Railway,  in  the  Court  of  Exchequer  Chamber,  7  Railway  Cases, 
227,  230 ;  also  pp.  592,  593,  600,  601. 
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absolutely  void  for  want  of  a  grantee  capable  of  taking  and  hold- 
ing the  land.  The  law  not  only  failed  to  confer  upon  the  bank 
the  power  to  take  the  deed,  but  it  impliedly  forbid  it  to  receive 
the  conveyance,  by  expressly  directing  that  it  should  be  given 
to  another. 

This,  in  my  judgment,  disposes  of  the  whole  of  that  branch 
of  the  case,  and  supersedes  the  necessity  of  considering  the 
other  questions  which  would  have  arisen  had  the  conveyance 
been  made  to  a  party  capable  of  receiving  it.* 


Murray  McConnel  et  al,  Appellants,  v.  David  A.  Smith, 
Adm'r  of  Jerome  McKee,  Sen.,  dec.,  et  al,  Appellees. 

APPEAL  FROM  SCOTT. 

A  will  which  directs,  that  after  debts  are  paid,  etc.,  that  the  residue  shall  be  equally 
divided  between  the  wife  of  deceased  and  a  nephew,  and  that  if  the  personalty 
left  will  not  pay  the  debts,  that  the  administrator  shall  sell  such  of  the  real  estate 
as  he  shall  think  most  advantageous,  to  pay  the  debts,  etc.,  will,  under  our 
statute,  devise  the  real  estate  in  fee. 

A  posthumous  child  will  take  directly  from  the  parent,  with  the  same  effect  as  if  it 
had  been  born  at  the  time  of  the  decease  of  the  parent.  The  case  of  Detrick  v. 
Migatt,  19th  111.  R.  146,  adhered  to. 

A  bill  of  revivor  against  a  posthumous  child,  not  a  party  to  a  suit,  cannot  be  filed 
so  as  to  divest  his  title  nunc  pro  tunc. 

*  When  a  power  is  created,  or  its  exercise  is  regulated  by  statute,  the  authority 
must  be  strictly  pursued  in  all  respects,  or  the  attempted  execution  will  be  void. 
1  Story's  Equi.  Jurisp.,  sections  96,  107  ;  Bright  v.  Boyd,  1  Story  R.  478  ;  Vielie  v. 
Osgood,  8  Barb.  S.  C.  R.  133  ;  Voorhees  v.  Pres.  Church,  etc.,  8  ibid.  149 ;  Atkins  v. 
Kiernan,  20  Wend.  R.  241  ;  Owens  v.  Hull,  9  Peters,  607-623  ;  Williams  v.  Peyton, 
4  Wheat.  479. 

This  principle  applies  to  every  individual,  or  body,  whose  powers  are  conferred, 
or  regulated  by  statute.  Cowen  and  Hill's  Notes  to  Phil.  Ev.  p.  1288,  1289,  1290  ; 
Sharp  v.  Johnson,  4  Hill,  R.  92;  Sharp  v.  Spier,  4  ibid.  76;  Denninq  v.  Smith,  3 
John.  Ch.  R.  332,  334  ;  Sherwood  v.  Read,  7  Hill,  R.  431 ;  Powell  v.  Tuttle,  3  Corn- 
stock,  R.  396. 

The  like  principle,  in  substance,  applies  to  conventional  powers.  1  Story  Equi. 
Jurisp.,  section  97  ;  1  Sug.  on  Powers,  6th  Lond.  Ed.  p.  264,  268,334,  341 ;  Rose- 
boom  v.  Masher,  2  Denio  R.  61. 

A  corporation  is  deemed  to  be  domiciled  in  the  country  from  which  it  derives 
its  existence,  {Louisville  Railway  v.  Letson,  2  How.  R.  497  ;  Grant  on  Corporations, 
200,  201 ) ;  but  its  corporate  capacity  will  be  determined,  even  in  a  foreign  country, 
solely  by  the  statutes  of  the  State  creating  it ;  such  statutes  having  force  there, 
only  by  the  comity  of  nations.  Story's  Conflict  of  Laws,  2nd  Ed.,  sections  37,  38, 
notes  1,  2  ;  Bank  of  Augusta  v.  Earle,  13  Peters,  519,  587,  588;  Runyan  v.  Lessee 
of  Coster,  14  Peters,  122. 

All  contracts  of  a  statute  corporation,  beyond  the  scope  of  its  capacity  and 
power,  are  impliedly  prohibited.  Expressio  unius  est  exclusio  alterius.  Dwarris  on 
Stat.  713;  Broom's  Leg.  Max.  278,  285;  People  v.  Utica  Ins.  Co.,  15  John.  383; 
N.  Y.  Fire  Ins.  Co.  v.  Ely,  8  Cowen,  699 ;  North  River  Ins.  Co.  v.  Lawrence,  3 
Wend.  482  ;  1  Paine  R.  406  ;  5  Cowen  R.  572 ;  4  Price,  65 ;  3  Bing.  N.  C.  85  ; 
30  Eng.  Law  and  Equi.  127. 
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Depositions  taken  between  the  same  parties,  in  an  ejectment  suit,  where  the  same 
property  was  involved,  are  admissible  in  evidence  in  chancery,  where  the  same 
subject  matter  is  in  litigation. 

Where  a  bill  is  dismissed,  the  answer  and  other  proceedings  go  with  it.  Specific 
relief  cannot  then  be  given  on  an  answer.     The  remedy  is  by  cross-bill. 

This  bill,  which  is  a  bill  of  revivor,  presents  the  following 
state  of  facts : 

In  December,  1838,  one  Jesse  McKee,  of  Morgan  county,  died, 
being  the  owner  of  the  real  estate  now  in  controversy. 

Said  Jesse  McKee  left  a  will,  as  follows : 

"  That  William  McKee  will  administer  on  my  estate,  and  to 
do  as  herein  directed  ;  that  he  shall  sell  and  dispose  of  the 
stock  of  goods  now  on  hand  to  the  best  advantage,  the  same  as 
I  would  have  done  myself  during  my  life,  and  whatever  is  policy 
to  do  in  order  to  pay  the  demand  against  said  stock  of  goods. 
After  paying  all  just  debts  against  my  estate,  my  will  is,  that  the 
residue  be  divided  equally  between  my  wife,  Jane,  and  my 
nephew,  Jerome  McKee ;  and  if  the  above  mentioned  stock  of 
goods  and  outstanding  debts,  after  collected  in,  shall  not  be 
sufficient  to  settle  all  just  demands  against  my  estate,  it  is  my 
wish  that  my  administrator  shall  sell  such  of  my  real  estate  as 
he  shall  think  most  advantageous,  in  order  to  pay  such  demands. 
It  is  my  wish  that  the  demand  held  by  my  brother  William,  shall 
be  paid  first,  and  Orrin  Cobb  second,"  etc.,  etc. 

Said  administrator  proved  the  will,  took  out  letters,  and  took 
possession  of  all  the  property,  both  real  and  personal,  and  pro- 
ceeded to  carry  out  the  provisions  of  the  will. 

When  said  McKee  died,  he  was  indebted  to  one  Holoway  W. 
Vansyckel,  as  successor  of  the  firm  of  McConnel  &  Vansyckel, 
who  were  successors  of  the  firm  of  McConnel  &  Ormsbee  &  Co., 
which  claim  said  administrator,  William  McKee,  recognized  as 
just,  and  from  time  to  time  promised  to  pay. 

On  the  first  day  of  January,  1848,  the  widow  of  Jesse  McKee 
(one  of  the  legatees  in  the  will)  released  and  assigned  to  Jerome 
McKee,  the  other  legatee  in  the  will,  all  her  interest  in  certain 
real  estate,  which  had  belonged  to  said  Jesse,  whereby  said 
Jerome  became  the  sole  party  interested  in  the  most  of  the  land 
here  in  controversy. 

In  the  spring  or  summer  of  1849,  Wm.  McKee,  the  adminis- 
trator, returned  to  Illinois  from  Ohio,  and  informed  Vansyckel 
that  said  legatee,  Jerome  McKee,  was  dead,  and  had  left  a  wife 
and  no  children,  and  left  a  brother  and  himself  (his  father)  his 
heirs.  Said  administrator  then  pointed  out  the  whole  of  the 
property  now  in  controversy,  as  belonging  to  the  estate  of  Jesse 
McKee,  deceased,  and  out  of  which  said  Vansyckel  might  pro- 
ceed to  make  his  debt.      Vansyckel  then  brought  a  suit  in 
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chancery,  in  the  Scott  county  Circuit  Court,  against  said 
acting  executor  to  recover  said  claim,  to  which  suit  the 
widow,  brother  and  father  of  the  said  legatee,  Jerome,  were 
made  parties,  they  being  the  surviving  heirs  of  said  Jerome 
McKee.  Process  was  served  and  testimony  taken,  proving  said 
debt,  and  a  decree  rendered  against  the  estate  of  Jesse  McKee, 
directing  that  the  defendants  pay  the  same  out  of  said  estate  of 
Jesse  McKee,  also  that  this  property  in  controversy  vjas  the 
property  of  said  estate,  and  that  in  case  said  debt  should  not  be 
paid,  that  said  property  be  sold  to  pay  the  same.  The  debt  was 
not  paid,  and  the  land  was  sold  under  said  decree,  by  a  master 
in  chancery,  on  the  19th  of  November,  1849,  which  was  report- 
ed to  and  approved  by  the  court,  and  the  property  went  imme- 
diately into  the  possession  of  the  purchasers.  The  record  of 
said  suit  is  in  evidence  in  this  case,  and  is  admitted  by  bill  and 
answer. 

In  1852,  defendant,  Smith,  claimed  to  be  a  creditor  of  said 
Jerome  McKee,  deceased,  and  claimed  that  this  property  be- 
longed to  the  estate  of  Jerome,  as  legatee  under  the  will  of 
Jesse  McKee,  deceased,  and  by  virtue  of  said  deed  from  Jane 
McKee,  the  widow,  and  not  to  the  estate  of  Jesse,  and  was  not 
subject  to  pay  the  debts  of  said  Jesse  McKee ;  and  said  Smith, 
as  creditor,  took  out  letters  upon  said  Jerome's  estate,  and  has 
proceeded  to  sell  this  same  land  to  his  co-defendants  herein, 
to  pay  Jerome's  debts,  although  it  had  been  sold  under  a  valid 
decree,  after  the  death  of  said  Jerome,  in  a  suit  against  his 
widow  and  heirs  and  said  executor  of  Jesse  McKee. 

The  bill  alleges,  that  both  parties  claim  all  this  land  under 
title  from  Jesse  McKee,  and  the  estate  of  Jesse  McKee, 
deceased. 

The  defendants,  in  their  answer  to  that  part  of  the  bill,  admit 
the  truth  of  said  allegation,  and  that  both  and  all  parties  claim 
under  Jesse  McKee,  deceased. 

It  is  also  admitted  by  the  pleadings,  that  the  will  of  Jesse 
McKee,  and  the  record  of  said  suit  and  decree,  under  which 
said  land  was  sold  to  these  complainants,  are  as  set  out  in  said 
bill,  and  that  said  will  charges  all  said  estate,  first,  with  the 
payment  of  the  debts  of  Jesse  McKee,  deceased.  It  is  admitted 
that  Jerome  McKee  died,  leaving  as  his  heirs,  his  wife,  Isabel, 
his  brother  Samuel,  and  his  father,  William  McKee,  and  that 
they  were  all  parties  to  said  suit  in  chancery,  under  which  said 
land  was  sold  to  these  complainants. 

The  bill  charges,  and  the  record  shows,  that  all  the  rights  to 
all  said  lands,  whatsoever  they  may  be,  which  were  in  Jerome 
McKee,  at  the  time  of  his  death,  came  through  Jesse  McKee's 
estate,  and  were  sold  under  said  original  decree. 
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The  bill  charges,  that  if  such  posthumous  child  was  born  after 
said  debt  was  proven,  and  decree  made  (which  is  denied),  said 
child  is  but  substituted  in  the  place  of  the  existing  heirs,  who 
were  the  only  legal  heirs  when  said  decree  was  made,  and  that, 
as  the  substitute  for  said  heirs,  and  as  heir  to  said  Jerome 
McKee,  who  was  legatee  under  the  will  of  Jesse  McKee 
deceased,  from  whose  estate  the  property  is  derived,  said  child 
is  privy  in  estate  to  Jesse  McKee,  and  his  executor,  and  is  bound 
by  said  decree  and  sale,  as  the  heirs  parties  to  said  suit  were 
bound,  for  whom  said  child  was  substituted  after  the  decree  was 
entered,  and  a  court  of  equity,  in  a  case  like  this,  and  in  the 
absence  of  all  fraud,  will  revive  said  decree  against  said  heir, 
and  make  him  a  party  thereto. 

The  decree,  by  Woodson,  Judge,  dismisses  the  bill  of  the 
complainants,  and  proceeds  to  grant  affirmative  relief  to  said 
defendants  under  their  answer,  and  decrees  the  title  to  them. 

The  decree  decides  the  suits  in  ejectment  now  pending  in  the 
court  of  law,  and  orders  writs  of  possession  to  issue,  and  ren- 
ders a  decree  for  costs  in  the  ejectment  cases. 

The  errors  assigned  are,  the  dismissal  of  the  bill,  and  refusing 
the  relief  prayed,  to  wit,  that  a  perpetual  injunction  be 
granted  against  said  claims  and  said  actions  in  ejectment,  and 
that  the  said  complainants  be  quieted  in  their  said  rights  as 
against  the  said  estate  of  Jerome  McKee,  deceased  ;  and  the 
granting  this  decree  to  the  defendants,  and  deciding  that  the 
plaintiff  in  ejectment  had  a  title  to  those  lands  claimed ;  and 
excluding  the  right  of  the  defendants  therein  to  show  a  better 
and  paramount  title  upon  a  trial  at  law  of  said  cases. 

M.  McConnel,  and  H.  Case,  for  Appellants. 

D.  A.  Smith,  for  Appellees. 

"Walker,  J.  It  is  insisted  that  the  testator  has  failed  to 
employ  language,  in  this  will,  which  can  operate  to  pass  the 
title  to  the  real  estate  in  controversy,  to  the  devisees.  And 
that,  by  his  death,  the  property  descended  to  and  vested  in  his 
heirs-at-law.  It  is  true  that  this  will  does  not  employ  language 
that  would  formerly  have  been  regarded  as  sufficient  in  a  deed, 
to  pass  the  fee,  as  no  words  of  perpetuity  were  used.  It  simply 
declares  that  the  residue  of  his  estate,  after  the  payment  of  his 
debts,  shall  be  divided  between  his  wife  and  his  nephew, 
Jerome  McKee.  Following  this,  there  is  no  limitation  or  quali- 
fication, except  that  the  executor  shall  have  power  to  sell  the 
real  estate  for  the  payment  of  his  debts,  if  his  personal  estate 
proved  insufficient  for  that  purpose.     The  13th  section  of  the 
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conveyance  act  provides,  that  "  every  estate  in  land,  which  shall 
be  granted,  conveyed  or  devised  to  one,  although  other  words 
heretofore  necessary  to  transfer  an  estate  of  inheritance  be  not 
added,  shall  be  deemed  a  fee  simple  estate  of  inheritance,  if  a 
less  estate  be  not  limited  by  express  words,  or  do  not  appear  to 
have  been  granted,  conveyed  or  devised  by  construction  of  law." 
It  will  hardly  be  questioned  that  the  testator  intended  by  this 
will,  to  confer  upon  his  widow  and  Jerome  McKee,  some 
interest  in  the  residue  of  his  estate,  after  the  payment  of  his 
debts,  and  he  must  have  intended  that  a  portion,  at  least,  of 
that  residue,  should  consist  of  real  estate,  as  he,  by  the  will, 
charges  his  personal  estate  as  the  primary  fund  for  their  pay- 
ment. He  did  not  limit  the  estate  by  any  express  words,  nor 
did  he  employ  language  from  which  a  less  estate  than  a  fee  sim- 
ple would  be  implied.  It  will  also  be  observed  that,  after  requir- 
ing the  residue  of  his  estate  to  be  divided  between  the  devisees, 
he  creates  no  remainder  or  limitation  over,  of  this  estate. 
And  the  term  estate  is  here  used  in  its  largest  and  most  com- 
prehensive sense.  It  is  neither  limited  to  personal  or  real 
estate,  but  evidently  was  intended  to  embrace  all  that  should 
remain,  of  every  description,  after  the  payment  of  his  debts. 
The  language  employed  manifests  an  intention  to  devise  the 
property  in  fee,  or  he  would  surely  have  either  expressly  or 
impliedly  declared  a  different  intention. 

Even  if  cases  may  be  found  which  hold  that  such  a  devise 
would  not  pass  a  fee  simple  estate,  they  cannot  control  this 
case,  as  it  is  governed  by  our  statute.  This  enactment  was 
adopted  on  the  20th  of  July,  1837,  and  was  in  force  at  the  time 
of  the  death  of  the  testator.  And,  by  its  provisions,  even  if 
they  could  not  have  taken  a  fee  in  these  lands,  independent  of 
its  provisions,  they  took  a  fee  simple,  subject  alone  to  the  power 
of  the  executor  to  sell  for  the  payment  of  the  debts  of  the  -tes- 
tator, after  the  personal  property  was  exhausted. 

But  were  this  not  so,  and  the  heirs-at-law  took  by  descent, 
his  widow  inherited  one-half  of  the  real  estate,  and  all  of  the 
personal  property  which  remained  after  the  payment  of  the  debts. 
She  afterwards,  with  her  husband,  conveyed  all  of  her  interest 
in  these  lands  to  Jerome  McKee,  the  other  devisee  named  in  the 
will,  and  the  executor,  the  only  brother,  and  the  other  heir  of 
the  testator,  as  executor  of  the  will,  conveyed  all  of  this  estate 
to  Jerome  McKee,  for  the  payment  of  the  debts  of  the  estate. 
The  deed  recites,  that  on  the  settlement  of  the  estate,  it  was 
found  to  be  indebted  to  the  executor  in  the  sum  of  twenty-four 
hundred  dollars,  which  was  the  consideration  of  the  conveyance. 
It  in  no  wise  affected  the  validity  of  the  sale,  that  the  executor 
took  a   bond   for   the   payment  of  the  purchase  money,   and 
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reserved  the  power  to  sell  the  property  for  its  payment.  By 
the  conveyance,  in  the  exercise  of  the  power  given  by  the  will, 
the  title  passed  to  the  grantee,  Jerome  McKee.  This  power  to 
sell  under  the  will  seems  to  have  been  well  executed,  and  passed 
the  title  to  the  purchaser,  if  it  had  not  already  vested  by 
the  terms  of  the  will.  Then,  whether  he  took  one-half  of  the 
estate  as  devisee,  and  the  other  half  as  purchaser  from  his 
co-devisee,  or  by  purchase  from  the  executor,  under  the  power 
contained  in  the  will,  can  make  no  difference,  as  in  either  case 
he  was  the  owner  of  the  property  in  fee,  at  the  time  of  his 
death. 

Having  died,  however,  before  the  decree  was  rendered  for 
the  sale  of  the  property  to  pay  Yansyckel  &  McConnel's  claim, 
and  neither  he,  nor  his  posthumous  heir,  having  been  a  party  to 
that  proceeding,  it  is  urged,  by  defendants  in  error,  that  no  title 
passed  by  the  sale  of  the  property  under  that  decree.  On  the 
other  hand,  it  is  insisted,  that  by  the  death  of  Jerome  McKee, 
the  title  vested  in  his  heirs,  then  in  being,  until  the  posthumous 
heir  was  born,  and  that  the  decree  for  the  sale  of  this  property, 
having  passed  before  that  event  occurred,  that  it  became  a  lien 
upon  the  property,  that  could  not  be  defeated  by  the  birth  of 
this  posthumous  child,  the  heirs  then  having  the  title  having" 
been  made  parties  to  that  proceeding.  And  we  are  asked  to 
review  the  decision  of  this  question,  which  was  determined  when 
it  was  formerly  before  the  court,  in  the  case  of  Detrick  v. 
Migatt,  19  111.  R.  146.  In  that  case  it  was  held,  that  a 
posthumous  child  took  directly  from  the  parent,  and  with  the 
same  effect,  as  though  in  being  at  the  death  of  the  parent,  and 
that  the  estate  must  remain,  during  the  period  between  the 
death  of  the  parent  and  the  birth  of  the  child,  in  abeyance. 
This  conclusion  was  arrived  at,  upon  the  construction  of  the 
statute.  The  court  then  held,  that  it  necessarily  results,  that 
the  posthumous  child,  taking  the  estate  immediately  from  the 
parent,  as  though  born  in  the  lifetime  of  the  parent,  and  not 
having  been  a  party  to  the  proceeding  in  which  the  decree  was 
rendered,  that  his  rights  remained  unaffected  by  it. 

Whatever  might  have  been  our  inclinations,  had  this  question 
now  come  before  us  for  the  first  time  for  determination,  we 
are  not  now  inclined  to  disturb  that  decision.  The  value  of 
real  estate  depends  so  essentially  upon  permanency  of  titles, 
that  nothing  short  of  a  strong  necessity  should  ever  induce 
courts  to  change  a  rule  of  property.  When  sales  are  made, 
and  covenants  entered  into,  on  the  faith  of  the  decisions  of 
courts  of  last  resort,  the  change  of  the  rule,  unless  it  is  mani- 
festly wrong,  and  is  calculated  to  work  great  injustice,  should 
not  be  made.     In  this  case,  no  such  necessity  is  apparent,  and 
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we  are  therefore  disposed  to  adhere  to  the  rule  as  laid  down  in 
that  case.  And  we  must  hold,  that  to  divest  the  title  of  this 
property  out  of  this  heir,  he  should  have  been  made  a  party  to 
that  proceeding,  and  not  having  been,  the  decree  is  no  more 
binding  upon  him,  than  upon  any  other  stranger  to  it.  This 
being  the  case,  the  parties  in  interest  have  no  power  now,  to  file 
a  bill  of  revivor,  and  thereby  make  him  a  party  to  the  decree, 
so  as  to  divest  his  title,  nunc  pro  tunc.  He  was  a  necessary 
party  to  that  proceeding,  and  while  he  was  not,  to  the  allowance 
of  the  claim  in  the  probate  court,  upon  which  the  decree  was 
based,  yet  when  the  application  was  made  to  sell  his  land  to 
satisfy  that  claim,  he  had  the  right,  before  the  decree  passed,  to 
show  that  it  was  not  properly  allowed  against  the  estate,  its 
allowance  being,  as  against  him,  only  prima  facie  binding. 
Stone  v.  Wood,  16  111.  R.  177;  Hopkins  v.  McCann,  19  111. 
R.  113. 

The  question  of  whether  the  parties  in  interest  may  revive 
that  proceeding  against  him,  and  subject  this  property  to  sale  in 
satisfaction  of  that  decree,  unless  it  were  impeached,  is  not 
before  us  for  determination.  The  bill  in  this  case  is  not  framed 
with  a  view  to  such  relief,  nor  was  evidence  taken  for  a  hearing 
upon  that  question.  We  therefore  decline,  at  this  time,  to 
determine  whether  the  purchasers  under  the  sale  of  Jerome 
McKee,  administrator,  took  the  property  freed  from  Vansyckel 
&  McConnel's  claim  against  the  estate  of  Jesse  McKee.  And 
even  had  the  frame  of  the  bill,  and  the  evidence  in  the  case, 
presented  that  question,  Vansyckel  would  be  a  necessary  party, 
before  a  hearing  could  be  had. 

It  is  also  urged,  that  the  evidence  in  this  case  fails  to  show, 
that  Jerome  McKee  is  the  posthumous  heir  of  Jerome,  deceased. 
This  fact  is  abundantly  proved  by  the  depositions  of  Scoby  and 
Brown,  previously  taken,  to  be  read  in  evidence  in  the  ejectment 
suits,  to  enjoin  which  this  proceeding  was  instituted.  They 
were  taken  in  suits  between  the  same  parties,  where  the  same 
property  was  involved,  and  this  question  was  in  dispute.  These 
depositions  were  admissible  as  evidence  under  the  rule  laid  down 
in  the  case  of  Wade  v.  King-,  19  111.  R.  301. 

But  when  the  court  dismissed  the  bill,  the  answer  and  other 
pleadings  in  the  case  shared  the  same  fate.  Chancery  practice 
does  not  authorize  the  court  to  retain  an  answer  after  dismissing 
the  bill,  and  even  if  it  did,  specific  relief  cannot  be  decreed  on 
the  defendant's  answer.  Where  the  defendant's  case  entitles 
him  to  such  relief,  to  render  it  availing,  he  must  file  his  cross- 
bill, properly  framed  to  meet  his  case,  and  this  is  the  case 
whether  the  complainant's  bill  be  retained  or  dismissed.  This 
has  been  repeatedly  held  by  this  court,  and  is  regarded  as  the 
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settled  practice.  The  decree  of  the  court  below,  finding  the 
title  in  the  defendants,  and  decreeing  the  surrender  of  the  pos- 
session of  the  premises  to  them,  being  specific  relief,  was  erro- 
neous, and  unauthorized  by  the  pleadings.  The  decree  of  the 
court  must  therefore  be  affirmed,  so  far  as  it  dismissed  the  com- 
plainants' bill,  and  decreed  the  payment  of  the  costs  of  that 
court  by  them,  but  is  reversed  in  all  other  respects,  and  the 
defendants  will  pay  the  costs  of  this  court. 

Decree  modified. 


Joseph  B.  Mattingly,  Appellant,  v.  Leonidas  A.  Darwin, 

Appellee. 

APPEAL  FROM  RANDOLPH. 

The  statute  does  not  require  a  circuit  judge  to  use  any  formula  in  calling  a  special 
term  ;  any  language  which  indicates  his  intention  is  sufficient. 

A  circuit  judge  has  no  power  to  postpone  a  regular  term  ;  the  process  made  return- 
able to  it  would  still  be  regular,  and  so  of  all  other  matters  depending  upon  it 
as  an  event.  He  may  appoint  a  special  term  at  a  time  beyond  the  statutory 
term,  the  necessity  for  which  he  is  the  sole  arbiter. 

A  declaration  in  trover  will  be  sustained,  although  no  amount  is  expressed  in  the 
ad  damnum. 

The  question  upon  a  chattel  mortgage  between  the  mortgagee  and  a  purchaser,  as 
to  the  description  of  the  proof,  may  be  settled  by  proof  outside  the  mortgage. 

This  was  an  action  of  trover,  brought  in  the  Circuit  Court  of 
Randolph  county,  by  the  appellee,  who  was  plaintiff,  against  the 
appellant,  defendant.  The  cause  was  tried  by  the  court,  with- 
out a  jury,  by  consent  of  parties,  at  the  term  which  was  held  in 
the  month  of  October,  1859,  ensuing,  by  virtue  of  the  order  and 
appointment  set  out  in  the  opinion  following. 

The  writ  commands  the  defendant  to  answer  the  plaintiff  "  in 
an  action  of  trover,  damages  $1,000,"  and  the  following  is  a 
part  of  the  plaintiff's  declaration  : 

Leonidas  A.  Darwin  complains  of  Joseph  B.  Mattingly,  who 
has  been  summoned  to  answer  in  an  action  of  trover,  for  that 
whereas  the  said  plaintiff  heretofore,  to  wit,  on,  etc.,  at,  etc.,  was 
lawfully  possessed,  as  of  his  own  property,  of  the  undivided 
half  of  a  certain  steamboat  called  the  "  William  Phillips,"  and 
a  steam  engine  and  boilers,  and  machinery,  furniture  and  rig- 
ging thereon,  and  to  said  steamboat  belonging,  of  great  value, 
to  wit,  of  the  value  of  $1,000 ;  and  being  so  possessed  thereof, 
etc.,  said  plaintiff  afterwards,  to  wit,  on  the  day  and  year  afore- 
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said,  at,  etc.,  aforesaid,  said  plaintiff  casually  lost  the  said 
steamboat,  engine  and  boilers,  machinery,  furniture  and  rigging, 
etc.,  out  of  his  possession,  and  the  same  afterwards  came  to 
possession  of  said  defendant  by  finding,  etc.,  which  said  defend- 
ant converted  to  his  own  use,  to  the  damage  of  said  plaintiff, 
and  therefore  he  brings  his  suit,  etc. 

To  this  the  defendant  joined  issue,  by  his  plea  of  not  guilty. 

On  the  trial,  the  plaintiff  offered  a  chattel  mortgage,  which 
described  the  property  as  "  one  undivided  half  of  the  steamer, 
'  Phillips,'  this  day  sold  by  the  said  party  of  the  second  part 
to  the  said  party  of  the  first  part,  a  new  wood  boat,  eighty 
(80)  feet  long  and  twelve  and  a  half  (12£)  feet  wide,  and  the 
leasehold  of  a  house  now  occupied  by  the  said  party  of  the  first 
part,  as  a  grocery  store,  situated  on  lot  one  (1),  in  block  one 
(1),  in  Mather,  Lamb  &  Co.'s  survey  of  the  city  of  Chester,  in 
said  county  of  Randolph  ;  to  have  and  to  hold  the  said  steamer, 
wood  boat  and  leasehold  above  bargained  and  sold,  or  intended, 
so  to  be,  with  the  said  party  of  the  second  part,  his  executors, 
administrators  and  assigns,  forever." 

To  this  mortgage,  as  evidence,  the  defendant  objected,  on  the 
ground  of  variance,  which  objection  was  overruled  by  the  court, 
and  the  mortgage  was  admitted,  to  which  the  defendant  excepted. 

The  plaintiff  next  offered  in  evidence  a  promissory  note,  of 
which  the  following  is  a  copy  : 

"  $700.00.  Six  months  after  date,  for  value  received,  I  promise  to  pay  to  John 
G.  Darwin,  or  order,  the  sum  of  seven  hundred  dollars,  with  five  per  centum  per 
annum  interest,  from  date.     Chester,  May  24,  1858. 

JOHN  WILKERSON." 

To  the  introduction  of  this  note  the  defendant  objected,  on 
the  ground  that  it  was  irrelevant.  Objection  overruled  by  the 
court,  and  note  admitted. 

Plaintiff  next  called  R.  B.  Servant,  who,  being  duly  sworn, 
testified,  that  the  parties  to  the  chattel  mortgage  employed  him 
to  draw  up  the  mortgage,  and  that  in  speaking  to  him  about  the 
steamer,  they  called  it  the  Phillips,  and  they  told  him  that  was 
her  name.  Witness  also  said  he  had  heard  the  boat  spoken  of 
frequently,  and  always  as  the  Phillips  ;  •  that  she  was  running  up 
the  Okaw  river  ;  that  he  did  not  see  the  boat  at  the  time  of 
making  the  mortgage,  but  supposed  she  was  in  good  running 
order  ;  that  the  note  offered  in  evidence  was  the  note  to  secure 
which  the  mortgage  was  given,  and  that  it  was  made  at  the 
same  time  of  the  mortgage.  To  all  of  which  testimony  the 
defendant,  at  the  time,  objected.  The  court  overruled  the 
objection,  and  admitted  it  in  evidence,  to  which  the  defendant 
then  and  there  excepted. 

The  court  rendered  a  verdict  of  $300  damages  for  the  plain- 
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tiff.  The  defendant  entered  a  motion  for  a  new  trial,  which 
being  overruled  by  the  court,  the  defendant  excepted.  The 
defendant  then  entered  a  motion  in  arrest  of  judgment,  on  the 
ground  that  the  verdict  was  for  more  damages  than  was  claimed 
or  alleged  in  the  declaration,  and  also,  on  the  ground  that  the 
court  was  sitting  without  authority  of  law,  and  had  no  valid 
right  or  jurisdiction  in  the  premises.  The  motion  in  arrest  was 
also  overruled,  to  which  the  defendant,  at  the  time,  excepted. 
The  court  gave  judgment  on  the  verdict  for  $300  damages  and 
costs.  The  defendant  prayed  an  appeal  to  the  Supreme  Court, 
which  was  allowed. 

By  agreement,  in  writing,  the  case  is  brought  to  the  Second 
Grand  Division. 

The  appellant  assigns  the  following  errors  : 

1.  Error  in  admitting,  as  evidence,  the  instrument  described 
as  a  chattel  mortgage. 

2.  In  permitting  the  promissory  note  to  be  read  in  evidence. 

3.  In  the  admission  of  the  testimony  of  R.  B.  Servant. 

4.  In  rendering  the  verdict.  ' 

5.  In  overruling  the  motion  for  a  new  trial. 

6.  In  overruling  the  motion  in  arrest  of  judgment. 

7.  In  rendering  the  judgment,  and  in  the  judgment  itself. 

8.  In  assuming  jurisdiction  of  the  case. 

9.  In  the  order  and  appointment,  and  in  holding  the  term 
at  which  the  cause  was  tried. 


T.  G.  Allen,  for  Appellant. 
G.  Kcerner,  for  Appellee. 

Caton,  C.  J.  The  first  question  to  be  considered  is,  whether 
the  appointment  of  the  special  term,  at  which  this  cause  was 
tried,  was  valid  or  a  nullity.  The  law  under  which  that  term 
was  appointed  is  as  follows  : 

"  The  circuit  judges  of  the  several  judicial  circuits  of  this 
State,  shall  have  power  in  vacation,  and  they  are  required  to 
appoint  a  special  term  of  the  court  in  any  of  the  counties  com- 
prising their  respective  circuits,  whenever  it  may  be  necessary 
for  the  prompt  and  efficient  administration  of  justice ;  and 
whenever  any  special  court  shall  be  held,  the  clerk  of  said 
court  shall  give  the  sheriff  of  said  county  notice,  in  writing,  at 
least  twenty  days  before  said  court  is  to  be  held,  who  shall 
summon  a  grand  and  petit  jury  to  attend  at  the  court  house  on 
the  day  appointed  for  holding  said  court,  and  said  sheriff  shall 
put  up  notices  of  the  time  of  holding  such  court,  in  at  least  five 
of  the  most  public  places  in  said  county,  and  all  process  which 
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may  have  been  made  returnable  to  the  regular  term,  shall  be 
deemed  in  law  returnable  to  the  said  special  term  appointed  as 
aforesaid." 

The  special  term  was  appointed  by  the  following  order,  ad- 
dressed by  the  circuit  judge  to  the  clerk  of  the  court : 

"  Central  City,  July  Gth,  1859. 
"J.  M.  Ralls,  Esq., 

"  Dear  Sir  : 

"  Believing  that  it  will  be  advantageous  to  the  people 
of  Randolph  county,  to  postpone  the  term  of  the  Circuit  Court  until  the  10th  day 
of  October  next,  instead  of  holding  the  fall  term  in  September,  you  will  notify  the 
sheriff  of  your  county,  in  writing,  as  specified  in  the  fiftieth  section  of  the  law  en- 
titled '  Organization  and  Jurisdiction  of  the  Circuit  Court,'  page  627,  Treat,  Scates 
and  Blackwcll's  Statutes. 

"  You  will  also  say  to  him  to  adopt  the  list  of  jurors  as  designated  by  the  County 
Court  of  your  county  for  the  September  term,  and  summon  them  as  jurors  for  the 
special  October  term  hereby  ordered. 

"  All  process  hereafter  issued,  will  be  made  returnable  to  the  first  day  of  the 

October  special  term,  (10th  Oct.,  1859,)  and  by  law  all  process,  heretofore  issued, 

returnable  to  the  regular  term,  is  valid,  and  will  be  so  held  at  the  special  term. 

"  Resp'y  Yours, 

"  H.  K.  S.  O'MELVENEY." 

The  statute  requires  no  set  form  of  words  to  be  used  by  the 
circuit  judge  to  make  a  valid  appointment  of  a  special  term. 
Any  form  clearly  indicating  the  purpose  of  the  circuit  judge 
to  appoint  a  special  term,  and  using  words  adequate  to  convey 
such  idea  clearly,  is  sufficient  to  make  the  appointment  a  valid 
one.  "We  think  the  language  used  in  this  order  is  sufficient  to 
show  clearly  that  it  was  the  purpose  of  the  circuit  judge  to 
hold  a  term  of  that  court  on  the  10th  day  of  October,  1859.  It 
is  true,  he  does  not  call  it  a  special  term  of  the  court,  nor  was 
it  necessary  that  he  should  so  designate  it.  The  law  fixed  its 
character  as  a  special  term,  no  matter  what  it  might  be  called 
by  the  circuit  judge.  A  misnomer  by  him  could  not  vitiate 
the  appointment.  JBy  calling  it  an  adjourned,  or  postponed,  or 
regular  term,  would  not  make  it  so.  He  might  call  it  either, 
or  by  any  other  name,  or  not  give  it  any  designation,  and  it 
would  still  be  a  special  term  and  nothing  else.  His  attempt  in 
the  order  to  postpone  or  to  supersede  the  regular  term  fixed  by 
law,  which  should  intervene  between  the  date  of  his  order  and 
the  time  fixed  for  the  special  term,  was  simply  void  so  far  as  its 
effect  upon  that  regular  term  was  concerned.  That  term  was 
fixed  by  law,  and  whether  held  or  not,  was  a  regular  term  for 
the  return  of  process  and  all  other  purposes  dependent  upon  it 
as  an  event.  Suppose  this  order  had  simply  announced  that  a 
term  of  the  Circuit  Court  would  be  held  on  the  10th  of  October, 
and  that  the  next  regular  term  would  not  be  held,  but  that  the 
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business  thereof  would  be  postponed  to  the  term  thus  appointed, 
the  legal  effect  would  have  been  precisely  the  same  as  the  first 
paragraph  of  this  order,  and  would  be  a  good  appointment  of  a 
special  term,  if  the  judge  had  a  right  to  appoint  a  special  term 
beyond  the  regular  term.  Of  his  power  to  do  this,  we  have  no 
doubt.  By  the  law,  the  circuit  judges  are  authorized  and  re- 
quired to  appoint  special  terms  whenever  it  may  be  necessary 
for  the  prompt  and  efficient  administration  of  justice.  The 
circuit  judge  must  necessarily  be  the  judge  when  such  necessity 
exists.  No  matter  how  clearly  it  may  be  shown  that  he  mis- 
judged of  the  necessity,  we  cannot  for  that  reason  hold  that  the 
term  was  void.  That  is  a  collateral  question  which  we  cannot 
inquire  into  on  appeal.  If  it  is  possible  that  the  necessity 
could  exist  for  a  special  term,  after  a  succeeding  general  term, 
then  he  had  a  right  to  judge  of  that  necessity,  and  to  appoint 
the  special  term.  How  could  he  know,  it  is  asked,  that  there 
would  be  any  business  left,  after  the  general  term  should  have 
been  held,  as  required  by  law  ?  It  is  true,  he  could  never  know 
with  absolute  certainty,  either  that  the  regular  term  would  not 
be  held,  or  that  there  would  not  be  time  to  conclude  all  the 
business  pending  before  the  court.  But  he  could  certainly  judge, 
with  a  high  degree  of  probability,  either  from  the  prevalence  of 
a  pestilence  at  the  place  where  the  court  should  sit,  or  the  state 
of  his  own  health  or  that  of  his  family,  that  the  regular  term 
would  not  be  held ;  or  from  the  amount  of  business  already 
pending  in  the  court,  and  the  time  allowed  by  law  for  the  term, 
he  could  form  a  very  accurate  opinion  whether  the  business 
would  all  be  concluded  or  not. 

That  portion  of  the  order  contained  in  the  last  paragraph, 
directing  all  process  to  be  made  returnable  to  this  special  term 
instead  of  to  the  regular  term  intervening,  was  unquestionably 
without  authority  and  void,  and  must  be-  treated  as  surplusage. 
It  was  the  duty  of  the  clerk,  notwithstanding  the  instruction 
thus  given  him  by  the  judge,  inadvertently  and  without  having 
carefully  examined  the  statutes,  to  make  all  process  issued 
before  the  time  fixed  by  law  for  the  regular  term,  returnable  to 
that  term,  the  same  as  if  the  judge's  order  had  been  silent  on 
that  subject. 

We  think  there  was  a  legally  appointed  special  term,  and  that 
the  court  properly  proceeded  to  dispose  of  the  business  before  it. 

The  next  objection  to  be  noticed  is,  that  the  declaration,  after 
having  stated  the  value  of  the  property,  and  that  it  belonged  to 
the  plaintiff,  and  the  fact  of  conversion  by  the  defendant,  neg- 
lects, in  the  conclusion,  to  state  any  particular  sum  as  the 
amount  of  damages.  The  conclusion  is,  "  to  the  damages  of 
said  plaintiff,  and,  therefore,"  etc.     This  objection  is  entirely 
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answered  by  the  decision  in  the  case  of  Hargrave  v.  Penrod, 
Ereese,  Appendix,  20.  That  was  an  action  on  the  case  against 
a  sheriff.  The  declaration  stated  that  the  plaintiff  had  recovered 
a  judgment  against  one  Lamar,  stating  the  amount.  That  &fi.fa. 
had  been  issued  and  delivered  to  the  sheriff.  That  Lamar  had 
property  in  his  hands,  out  of  which  the  amount  might  have  been 
made,  but  that  the  sheriff  had  neglected  to  levy  upon  it,  where- 
by, the  debt  was  lost,  "  to  his  great  damage,"  but  no  amount  of 
damage  was  stated.  The  court  held  the  declaration  sufficient, 
and  affirmed  the  judgment. 

Upon  the  trial,  the  plaintiff  claimed  title  under  a  chattel  mort- 
gage, in  which  the  property  is  described  as  "  the  steamer  Phil- 
lips," while  in  the  declaration,  the  property  converted  is 
described  "  a  certain  steamboat,  called  the  '  William  Phillips,' 
and  a  steam  engine  and  boilers,  and  machinery,  furniture  and 
rigging  thereon."  And  this  discrepancy,  it  is  insisted,  is  fatal  to 
the  plaintiff's  right  to  recover  from  a  purchaser  from  the  mort- 
gagor. This  is  an  entire  misapprehension  of  the  law.  The 
declaration  is  not  upon  the  mortgage,  so  as  to  require  an  accurate 
description  of  every  part  of  the  instrument,  so  as  to  avoid  a 
variance.  The  question  was  simply  one  of  fact,  as  to  the  iden- 
tity of  the  property.  Was  the  proof  such  as  to  show  that  the 
mortgage  was  upon  this  property,  and  if  so,  was  the  defendant 
misled  by  the  defective  description  of  the  property  in  the 
mortgage,  so  that  he  innocently  purchased  it,  supposing  it  was 
not  the  property  intended  to  be  described  in  the  mortgage  ? 
Any  evidence  fairly  tending  to  illustrate  this  inquiry,  was  prop- 
erly admissible  on  the  trial.  And  when  we  consider  the  proof 
which  was  before  the  court,  we  cannot  doubt  of  the  correctness 
of  the  finding. 

Several  other  questions  of  minor  importance,  and  of  a  techni- 
cal character,  were  presented  upon  the  argument,  which  we  do 
not  think  necessary  to  advert  to  particularly. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Archibald  Williams,  Appellant,  v.  Richmond  Merritt, 

Appellee. 

APPEAL  FROM  HANCOCK. 

A  special  agent,  employed  for  a  particular  purpose  only,  must  act  within  the  scope 
of"  his  authority,  and  if  he  exceeds  the  limits  assigned  to  him,  his  principal  is  not 
bound.  But  long  acquiescence  by  the  principal  in  the  acts  done  by  an  agent, 
beyond  the  powers  conferred,  will,  when  the  principal  is  informed  of  the  facts, 
amount  to  a  conclusive  presumption  of  their  ratification. 
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Archibald  Williams  filed  in  the  Hancock  Circuit  Court,  a 
declaration  in  ejectment,  in  the  usual  form,  against  Richmond 
Merritt,  for  the  recovery  of  south-west  36,  6  north,  7  west,  in 
said  county,  claiming  title  thereto  in  fee  simple. 

Merritt  filed  his  plea  of  not  guilty  to  said  declaration,  on 
which,  issue  to  the  country  was  joined. 

On  11th  March,  1859,  at  a  term  of  said  court  then  held,  the 
parties  waived  a  jury,  by  consent,  and  the  cause  was  tried  by 
the  court  before  Sibley,  Judge.  The  court  found  for  defendant ; 
a  motion  for  a  new  trial  was  made  by  plaintiff  and  overruled, 
and  judgment  rendered  against  plaintiff  for  costs.  A  bill  of 
exceptions  was  taken  to  the  various  rulings  of  the  court  during 
trial  of  cause,  and  an  appeal  prayed  by  plaintiff. 

The  bill  of  exceptions  states  that  plaintiff  on  trial  proved : 
1st,  That  said  land  was,  on  27th  March,  1818,  patented  by  the 
United  States  to  Samuel  Glines,  for  military  services  in  the  war 
with  Great  Britain,  of  1812.  2nd,  That  said  Glines,  on  1st 
May,  1818,  conveyed  said  land  to  John  D.  Abbott.  3rd,  That 
on  5th  May,  1838,  said  Abbott  conveyed  said  land  to  Elisha 
Morrell.  4th,  That  on  6th  Nov.  1855,  Elisha  Morrell  conveyed 
said  land  to  Chas.  B.  Lawrence  and  to  Archibald  Williams. 
5th,  That  on  1st  Nov.  1856,  said  Lawrence  conveyed  said  land 
to  Archibald  Williams,  the  plaintiff.  All  said  deeds  were  duly 
recorded.     Plaintiff  then  rested  his  case. 

Defendant  then  read  in  evidence  (plaintiff  objecting  to  the 
introduction  of  all  said  evidence)  :  1st,  A  power  of  attorney, 
recorded  in  Pike  county,  on  30th  July,  1821,  and  duly  acknowl- 
edged on  February  12th,  1821,  dated  14th  July,  1820,  from 
Joseph  Low,  Nathaniel  Abbott  and  John  D.  Abbott  to  Abraham 
Beck,  said  power  of  attorney  authorizing  said  Abraham  Beck  to 
sell  and  convey  "  all  those  certain  lots,  pieces  or  parcels  of  land 
named  and  described  in  the  annexed  list  or  schedule,  situate, 
lying  and  being  in  the  tract  appropriated  by  acts  of  congress 
for  military  bounties,  in  the  State  of  Illinois,  and  which  were 
severally  granted  to  the  persons  whose  names  are  annexed  to 
each  lot  or  parcel  of  land  ;"  with  this  proviso  written  imme- 
diately after  the  attesting  clause,  and  before  the  signatures, 
"  provided,  however,  that  the  condition  is  understood  to  be  such 
that  our  said  attorney  is  to  take  sufficient  security  on  real  estate 
for  all  the  above  lands  which  may  be  sold  on  a  credit."  The 
annexed  schedule  contained  sixty-four  quarter  sections,  and 
amongst  them  the  land  in  dispute.  2nd,  A  deed  from  said 
Abbotts  and  Low,  by  their  said  attorney,  Abraham  Beck,  to 
William  M.  O'Harra,  dated  12th  September,  1820,  conveying 
sixty-three  quarter  sections,  and  amongst  them,  the  land  in 
controversy ;   recorded   9th   May,   1821,   expressed    to   be   in 
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consideration  of  $3,534,  the  receipt  of  which  is  acknowl- 
edged. 3rd,  A  mortgage  of  said  lands,  from  Wm.  M.  O'Harra 
to  John  P.  Cabanne,  dated  September,  1820,  acknowledged  3rd 
October,  1820,  recorded  21st  February,  1821.  4th,  A  decree 
of  foreclosure  of  said  mortgage.  5th.  A  commissioner's  deed, 
under  said  decree,  to  John  P.  Cabanne,  dated  20th  February, 
1823.  6th,  Defendant  deduced  title  through  mesne  convey- 
ances to  himself,  for  land  in  controversy. 

The  plaintiff  then  proved,  by  the  deposition  of  said  Joseph 
Low,  that  the  said  power  of  attorney  was,  in  point  of  fact, 
executed  on  12th  February,  1821  ;  that  no  schedule  was  ever 
attached  to  it  by  said  Abbotts  and  Low ;  that  the  lands  were 
sold  on  a  credit,  and  that  no  security  of  any  kind  was  given  for 
the  purchase  money  ;  that  said  Beck  took  promissory  notes,  pay- 
able to  himself,  for  the  purchase  money ;  and  that  no  part  of 
the  purchase  money  was  ever  paid. 

The  plaintiff  moved  the  court  for  a  new  trial :  1st,  Because 
court  permitted  improper  evidence  to  be  read  by  defendant. 
2nd,  The  finding  of  the  court  was  for  defendant,  when,  by  law, 
it  should  have  been  for  plaintiff. 

Said  motion  was  overruled,  and  judgment  for  costs  rendered 
against  plaintiff. 

The  errors  assigned  are :  The  court  erred  in  finding  for 
defendant  instead  of  finding  for  plaintiff;  and  in  overruling  the 
motion  for  a  new  trial. 

Williams,  Grimshaw  &  Williams,  for  Appellant. 

Browning  &  Bushnell,  for  Appellee. 

Breese,  J.  This  case,  differing  only  in  the  name  of  the 
plaintiff,  has  been  before  the  Supreme  Court  of  the  United  States, 
and  well  considered  by  that  enlightened  tribunal,  and  a  judgment 
rendered  for  the  defendant.  No  additional  fact  is  presented  by 
the  record  at  this  time,  so  as  to  affect  the  merits  in  any  way. 
The  transactions  out  of  which  the  controversy  arises,  are  very 
stale,  having  occurred  more  than  thirty-nine  years  ago  ;  two 
generations  nearly  having  passed  away  since  their  origin. 

We  have  considered  the  case  diligently,  and  have  examined 
all  the  authorities  counsel  have  cited,  and  read  with  great 
pleasure,  attention  and  instruction,  their  very  able  arguments, 
and  we  will  now  briefly  state  the  views  we  entertain  of  the  case, 
and  of  the  points  really  worthy  of  consideration. 

The  argument  of  the  plaintiff  in  error,  is  principally  directed 
to  the  point,  that  the  power  of  attorney  under  which  Beck,  the 
agent,  sold  the  lands  to  O'Harra,  in  1820,  was  a  conditional 
40 
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power,  and  Beck,  not  having  complied  with  the  condition,  his 
sale  to  O'Harra,  and  all  subsequent  sales  up  to  the  time  of  plain- 
tiff's action,  are  null  and  void. 

We  are  disposed  to  acknowledge  the  doctrine  of  agency  to 
the  extent  claimed  by  the  plaintiff's  counsel,  in  so  far  as  it  may 
be  fortified  by  the  authorities  he  has  cited,  and  to  adopt,  without 
hesitation,  the  general  proposition,  that  a  special  agent,  em- 
ployed for  a  particular  object  only,  must  act  within  the  scope  of 
his  authority :  and  that,  if  he  exceeds  the  limits  assigned  him, 
his  principal  is  not  bound.  So  far  as  he  is  concerned,  they  are 
mere  nullities,  unless  the  principal  has  held  him  out  to  the  public 
as  possessing  a  more  enlarged  authority ;  and  the  party  dealing 
with  such  agent,  is  bound  to  ascertain  the  extent  of  his  author- 
ity, and  if  he  does  not,  he  must  suffer  the  consequences. 

We  acknowledge,  however,  the  force  of  another  principle 
equally  well  established,  that  long  acquiescence  in  an  act  done 
by  an  agent,  beyond  his  powers,  without  objection  at  the  time, 
and  which  may  be  inferred  from  the  silence  of  the  principal 
when  informed  of  the  facts,  will  amount  to  a  conclusive  presump- 
tion of  the  ratification  of  an  unauthorized  act ;  especially  where 
such  acquiescence  is  otherwise  not  to  be  accounted  for ;  or  such 
silence  is  either  contrary  to  the  duty  of  the  principal,  or  has  a 
tendency  to  mislead  the  agent  and  involve  innocent  parties. 

This  is  the  doctrine  where  no  agency  in  fact  existed.  Where 
an  agency  really  existed,  as  in  this  case,  the  presumption  of  the 
acquiescence  of  the  principal  is  much  stronger  and  more  cogent. 
Story  on  Agency,  §§  255,  256. 

In  1  Livermore  on  Agency,  44  et  sequens,  it  is  said  :  "  If  I 
make  a  contract  in  the  name  of  a  person  who  has  not  given  me 
an  authority,  he  will  be  under  no  obligation  to  ratify  it,  nor  will 
he  be  bound  to  the  performance  of  it.  But  if,  with  full  knowl- 
edge of  what  I  have  done,  he  ratify  the  act,  he  will  be  con- 
sidered to  have  contracted  originally,  by  my  agency ;  for  the 
ratification  is  equivalent  to  an  original  authority.  And  it  is  not 
necessary  that  there  should  be  an  express  act  of  ratification,  in 
order  to  bind  the  principal,  but  his  subsequent  assent  may  be 
inferred  from  circumstances,  which  the  law  considers  equivalent 
to  an  express  ratification."  And  further,  p.  894,  the  acts  of 
the  principal  are  to  be  construed  liberally  in  favor  of  an  adop- 
tion of  the  acts  of  an  agent.  And  a  small  matter  will  be  evidence 
of  such  assent.     Paley  on  Agency,  171. 

But  this  acquiescence  or  assent,  by  which  the  principal  shall 
be  bound,  must  be  given  with  a  full  knowledge,  or  the  means  of 
acquiring  knowledge  of  all  the  circumstances  of  the  case.  If 
the  material  facts  be  either  suppressed  or  unknown,  the  ratifica- 
tion is  invalid,  because  founded  on  mistake  or  fraud.      Owings 
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v.  Giddings,  9  Peters,  609  ;  Davidson  v.  Stanley,  40  Eng.  C. 
L.  R.  598. 

Another  principle,  growing  out  of  this  doctrine  of  acqui- 
escence, is  well  established  and  quite  familiar  to  the  profession, 
and  it  is  this :  when  the  principal  is  informed  of  what  has  been 
done,  he  must  dissent  and  give  notice  of  it  within  a  reasonable 
time  ;  and  if  he  does  not,  his  assent  and  ratification  will  be 
presumed. .  1  Livermore  on  Principal  and  Agent,  396  ;  2  Kent's 
Com.  615,  and  cases  there  cited  in  note  c. 

So  it  was  held,  in  Caimes  Sf  Lord  v.  Bleecker,  12  Johns.  300, 
where  an  agent  was  authorized  to  deliver  goods  to  a  third  person 
on  receiving  sufficient  security  for  the  amount,  and  the  agent 
delivered  the  goods,  but  did  not  take  sufficient  security,  trover 
will  not  lie  against  the  agent  for  the  goods,  but  the  proper 
remedy  is  an  action  on  the  case.  But  where  an  agent,  on  the 
18th  July,  informed  his  principal,  by  letter,  of  what  he  had 
done,  and  the  nature  and  amount  of  the  security  he  had  received 
on  the  delivery  of  the  goods,  and  the  principal  did  not  answer 
the  letter  until  the  29th  October  following,  this  was  held  to 
amount  to  an  acquiescence  in,  or  approbation  of  the  agent's  con- 
duct. In  this  case,  the  doctrine  in  Livermore  is  fully  recognized, 
that  the  principal  must  express  his  dissatisfaction  in  a  reason- 
able time,  otherwise  his  assent  to  his  agent's  acts  will  be 
presumed. 

See  also,  on  the  same  doctrine,  Vianna  et  at.  v.  Barclay  et  al., 
3  Cowen,  281.  The  books  are  full  of  cases  of  this  description, 
but  we  have  not  time  to  make  a  reference  even,  to  all  of  them. 

On  the  other  hand,  it  is  well  settled  that  an  agent  may  forfeit 
his  right  of  construing  the  silence  of  his  principal  as  an  implied 
acquiescence,  by  his  own  neglect  in  furnishing  the  latter  with 
requisite  information  in  due  time.  A  delay  of  intelligence, 
until  an  election  to  approve  or  disapprove  would  be  attended 
with  no  benefit  to  the  principal,  would  defeat  the  right  to  con- 
strue silence  into  ratification.  Paley  on  Agency,  172  ;  Amory 
v.  Hamilton,  17  Mass.  109. 

Testing  this  case  by  these  principles,  we  think  there  is  not 
the  pretense  of  a  right,  in  the  plaintiff,  to  recover  this  land. 

What  are  the  facts  ? 

Nathaniel  Abbott,  John  D.  Abbott  and  Joseph  Low,  living  in 
Concord,  New  Hampshire,  were  the  owners  of  a  large  quantity 
of  lands,  which  had  been  granted  to  soldiers  in  the  war  of 
1812,  as  bounties  for  military  services,  which  were  located  in 
the  most  delightful  region  of  this  State,  lying  between  the 
Illinois  and  Mississippi  rivers,  set  apart,  by  act  of  Congress, 
for  that  special  purpose. 

Some  of  these  lands  they  held  as  tenants  in  common,  and 
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some  in  severalty.     The  tract  in  controversy,  was  owned  by 
Nathaniel  Abbott,  in  severalty. 

Prior  to  May,  1820,  they  had  corresponded  with  Abraham  Beck, 
then  located  at  St.  Louis,  Missouri,  as  a  land  agent,  about  these 
lands,  and  had  requested  him  to  find  a  purchaser  for  them, 
without,  however,  giving  him  any  written  authority  to  sell  them. 

On  the  31st  May,  1820,  Mr.  Beck  wrote  to  Mr.  Low,  who 
seems  to  have  been  the  active  party  in  managing  this  interest, 
as  follows :  "  On  the  subject  of  a  sale  of  your  interests  in  this 
country,  I  have  made  every  exertion,  and  owing  to  a  scarcity 
of  money,  no  sales  can  be  effected  ;  and  even  the  few  who  have 
been  buying,  are  quitting,  for  the  present.  I  have,  however,  at 
last  obtained  an  offer  from  some  individuals,  to  unite  in  purchas- 
ing them.  They  will  buy  the  whole  lot  you  have,  say  eighty 
patents,  at  $57  each,  payable  in  nine,  eighteen  and  twenty-four 
months,  with  five  per  cent,  interest,  secured  by  bond  and  mort- 
gage on  the  property  conveyed,  and  will  buy  from  you  those 
remaining  unsold,  sent  by  you  to  me,  for  sale  at  the  same  time, 
at  sixty  days'  credit ;  the  time  to  commence  whenever  your 
acceptance  of  their  proposition  is  received  by  me.  They  would 
prefer  blank  deeds  for  each  lot." 

On  the  receipt  of  this  letter,  or  soon  after,  on  the  14th  of 
July,  1820,  Low,  Nathaniel  and  John  D.  Abbott  joined  in  a 
power  of  attorney  to  Beck,  authorizing  him,  for  them  jointly 
and  severally,  to  sell  and  convey  the  lands,  with  a  proviso  that 
he  should  take  a  mortgage  on  the  lands  sold,  to  secure  the  pay- 
ment of  the  purchase  money.  • 

When  this  power  of  attorney  was  received  by  Beck,  the  par- 
ties with  whom  he  was  negotiating,  declined  the  contract  on  the 
terms  specified,  as  they  wanted  the  lands  for  immediate  sale, 
and  were,  therefore,  unwilling  they  should  be  encumbered  by  a 
mortgage. 

It  seems  another  arrangement  was  then  entered  into,  which 
is  fully  stated  in  Beck's  letter  to  Mr.  Low,  of  Nov.  23,  1820. 

He  says,  in  this  letter  :  "  I  understood  the  intention  of  Mr. 
O'Harra,  who  is  the  purchaser,  to  be  to  give  a  mortgage  on  the 
lands.  But  it  appears  I  misunderstood  him.  He  offered  to 
take  the  lands  at  the  price,  and  on  the  terms  mentioned,  and  to 
give  notes  at  nine,  twelve  and  twenty-four  months,  secured  by 
mortgage.  I  understood,  and  so  I  wrote  to  you,  that  the  mort- 
gage could  be  on  the  lands  ;  but  he  meant  to  give  a  mortgage 
on  sufficient  other  property.  This  is  a  difference  of  no  conse- 
quence, and  I  would  have  concluded  the  arrangement,  but  your 
power  of  attorney  was  a  limited  one,  and  under  which  a  con- 
veyance could  not  be  good.  I,  therefore,  made  the  best  arrange- 
ment I  could,  which  was  to  make  a  conveyance  of  the  property, 
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and  give  a  personal  guaranty  that  a  proper  power  of  attorney 
would  be  forwarded,  upon  which  Mr.  O'Harra  gave  his  notes  as 
agreed,  and  arranged  the  balance,  and  gave  me  a  covenant  to 
execute  a  mortgage  upon  sufficient  real  estate,  whenever  a  power 
of  attorney,  duly  executed,  should  arrive.  I  therefore  consider 
the  thing  completed.  As  to  Mr.  O'Harra' s  standing  and  respon- 
sibility, I  refer  you  to  Mr.  Enoch  Long,  or  to  Major  Long,  both 
of  whom  well  know  him.  I  have  drawn  a  power  of  attorney, 
and  have  shown  it  to  Mr.  O'Harra,  who  approves  it.  I  inclose 
it  to  you  to  be  executed. 

"  My  brother,  Dr.  Beck,  will  leave  this,  probably,  before  this 
letter  will  leave  St.  Louis ;  at  all  events,  during  this  week. 
*****  I,  however,  inclose  this  by  mail.  As  he 
will  have  considerable  business  on  the  way,  and  it  may  be  some 
weeks  longer  than  the  mail  before  he  arrives,  and  as  Mr. 
O'Harra  is  anxious  to  perfect  his  title,  as  he  purchases  to  sell, 
or  trade  away,  your  early  answer  will,  therefore,  be  acceptable. 
Your  further  commands  will  always  receive  every  attention  in 
my  power,  and  I  trust  the  completion  of  this  business  will  give 
perfect  satisfaction." 

Mr.  Beck  again  writes  to  Mr.  Low,  under  date  of  Dec.  1, 
1820,  as  follows  :  "  St.  Louis,  Mo.,  Dec.  1,  1820.  Dear  Sir  : 
By  the  last  mail,  I  wrote  you  on  the  subject  of  your  business, 
and  suggested  to  you  a  difficulty  which  had  occurred  on  the  sub- 
ject of  the  sale  of  your  lands,  viz. :  that  W.  M.  O'Harra,  to 
whom  the  lands  were  sold,  suggested  that  he  meant  to  give  a 
mortgage  on  sufficient  real  estate,  but  not  on  these  lands,  as 
these  lands  were  purchased  for  sale,  and  he  did  not  wish  to  lock 
them  up  with  a  mortgage.  As  this  was  a  matter  of  no  conse- 
quence, I  concluded  with  him  accordingly,  gave  him  a  convey- 
ance of  the  lands,  and  a  guaranty  that  a  proper  power  of 
attorney  should  be  forwarded,  and  I  took  his  notes  for  the 
amount,  with  a  covenant  that  a  mortgage  on  sufficient  real 
estate  should  be  given  as  soon  as  the  power  of  attorney  should 
be  received.  I  trust  you  have  received  that  letter,  and  that  the 
power  of  attorney  has  been  forwarded.  If,  however,  it  has  not, 
I  will  thank  you  to." 

In  this  letter  of  November  23rd,  Mr.  Beck  inclosed  a  blank 
power  of  attorney,  bearing  the  same  elate  as  the  one  sent  by  the 
parties  to  Beck,  14th  July,  1820,  to  be  executed,  which  had 
been  submitted  to  Mr.  O'Harra,  who  approved  it. 

On  the  receipt  of  this  blank  power  of  attorney,  by  the  parties 
in  Concord,  Mr.  Low  added  to  it,  in  his  own  handwriting,  on  the 
12th  of  Feb.  1821,  this  proviso :  "  Provided,  however,  that  the 
condition  is  understood  to  be  such,  that  our  said  attorney  is  to 
take  sufficient  security  on  real  estate  for  all  the  above  lands 
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which  ma)'  be  sold  on  a  credit."  It  was  then  executed,  and 
returned  to  Mr.  Beck,  without  any  alteration  of  the  date,  that 
remaining  as  in  the  first  power,  sent  from  Concord,  as  of  July 
12,  1820. 

But  Mr.  Beck,  in  his  letter  of  December  preceding,  informed 
the  parties,  the  donors  of  the  power,  that  he  had,  on  the  12th 
of  September,  1820,  sold  and  conveyed  the  lands  to  O'Harra, 
and  delivered  the  deed,  taking  no  other  security  from  him  than 
his  personal  covenant,  that  he  would  give  real  estate  security, 
when  a  proper  power  should  be  forwarded  by  them.  For  the 
reasons  stated  in  this  letter,  Beck  urged  the  execution  of  the 
power. 

Mr.  Beck  conceals  nothing  from  his  constituents.  He  informs 
them,  in  November,  1820,  that  the  parties  to  whom  he  was 
about  to  sell  objected  to  mortgaging  the  lands  for  the  purchase 
money,  and  as  he  is  limited  by  his  power  to  require  a  mortgage 
upon  them,  he  candidly  tells  them  what  he  judged  best  for  their 
interest  to  do.  They  desired  to  s,ell.  O'Harra  dealt  in  these 
lands,  for  they  had,  at  that  day,  a  certain  market  value,  but 
would  not  encumber  them.  Being  anxious  to  effect  a  sale  for 
them,  he  sold  and  conveyed  the  lands,  by  an  absolute  deed,  to 
him,  taking  his  personal  covenant  that  he  will  hereafter  give  the 
required  security.  He  is  a  responsible  man,  and  reference  is 
made  to  Major  and  Mr.  Long  for  his  responsibility.  If  they 
were  not  satisfied  with  what  Mr.  Beck  had  done,  the  strangest 
way  possible  by  which  to  manifest  it,  was  to  return  him  the 
power  duly  executed,  ante-dated  to  a  period  expressly  to  cover 
this  very  sale. 

If  all  these  do  not  come  fully  up  to  the  principles  and  cases 
we  have  cited,  we  should  despair  of  finding  a  case  that  did. 

What,  it  may  be  asked,  was  the  object  of  returning  the  power 
to  Beck,  leaving  the  date  of  it  unaltered,  if  it  was  not  to  validate 
his  sale  to  O'Harra  ?  Beck  had  put  them  in  full  possession  of  all 
the  facts,  and  if  they  did  not  intend  to  validate  the  sale,  why 
not  withhold  the  power  of  attorney  ?  On  every  principle  of 
law  and  justice,  they  must,  at  this  late  day,  be  considered  as 
having  assented  to  the  promise  or  covenant  of  O'Harra,  to  give 
a  mortgage  on  real  estate,  and  if  he  deceived  them,  and  did 
not  do  it,  it  is  far  more  just  that  they  should  suffer  than  inno- 
cent parties  purchasing  the  property,  without  any  notice  of  a 
non-compliance  of  conditions. 

So  far  as  the  sale  to  O'Harra  was  concerned,  the  proviso  was 
ineffectual,  and  they  knew  it.  Major  Long  and  others,  to  whom 
Beck  referred  in  his  letter  of  November  preceding,  may  have 
satisfied  these  gentlemen  that  O'Harra's  covenant  was  ample 
for  their  security. 
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There  is  no  proof  that  he  did  not  give  this  security  on  valu- 
able real  estate  in  St.  Louis.  Joseph  Low  does  not  prove  that 
he  did  not  give  it.  He  speaks  of  information  and  belief,  which 
is  insufficient.  Who  has  examined  the  records  in  the  State  of 
Missouri,  by  which  the  fact  might  be  certainly  ascertained  ? 

These  parties  knew,  in  November,  1820,  their  agent  had  made 
the  sale,  the  manner,  circumstances  and  security  taken.  They 
knew  all  about  it,  and  never  whispered  a  word  of  dissatisfaction 
or  complaint,  or  attempted  to  exercise  any  act  of  ownership 
whatever  over  the  property,  by  paying  taxes  or  otherwise,  until 
eighteen  years  thereafter,  when  they  sold  to  Elisha  Morrill. 

The  facts,  then,  being  that  the  agent  had  fully  informed  his 
constituents  of  all  the  facts,  and  no  dissent  expressed  by  them 
by  word  or  act  for  eighteen  years,  an  acquiescence  in  his  conduct 
must  be  implied,  especially  since  innocent  parties  have  acquired 
important  and  valuable  rights  growing  out  of  the  transaction,  to 
which  they  were  willing  parties,  and  which  should  not  be  dis- 
turbed at  this  late  day.  As  they  chose  to  preserve  silence  when 
duty  required  them  to  speak,  they  should  not  be  heard  when 
justice  requires  them  to  be  silent. 

As  to  the  testimony  of  Joseph  Low,  we  cannot  think  it  should 
have  any  weight  to  disturb  this  title. 

The  rights  of  the  parties  ought  to  be  determined,  as  they 
were  shown  by  the  record  at  the  time  the  defendant  purchased 
and  took  possession.  If  there  was  nothing  on  the  face  of  the 
record,  or  elsewhere,  imposing  upon  him  the  duty  of  inquiry,  to 
ascertain  if  the  agent  had  or  not  dealt  fairly  with  his  principal, 
lie  ought  to  be  permitted  to  repose  upon  the  record  in  security. 

The  power  of  attorney  authorized  the  agent  to  sell  for  cash. 
It  was  recorded  30th  July,  1821,  with  directions,  however,  if  he 
sold  upon  credit,  to  take  real  estate  security. 

The  authority  is  to  sell  for  money ;  that  is  the  scope  of  the 
power.  A  credit  sale  is  permitted,  not  enjoined.  But  the  deed 
recites  the  sale  was  for  cash,  and  its  receipt  acknowledged,  and 
therefore  within  the  power. 

Though  under  certain  circumstances  it  might  be  shown  no 
money  was  in  fact  received,  we  do  not  think,  after  this  great 
afflux  of  time,  it  should  be  permitted  in  this  case.  The  power 
of  attorney  has  been  on  record  near  forty  years,  and  for  five 
years  this  defendant,  and  those  under  whom  he  claims,  have 
been  in  the  actual  possession  of  the  land.  It  has  been  repeat- 
edly sold,  and  it  is  now  too  late  to  inquire  if  the  original  pur- 
chase money,  or  security  promised  forty  years  ago,  has  been 
paid  or  given.  With  the  Supreme  Court  of  the  United  States, 
on  this  point  we  think  testimony  for  such  purpose  is  not  admis- 
sible.    The  judgment  is  affirmed. 

Judgment  affirmed. 
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Charles  Baker,  Plaintiff  in  Error,  v.  Richard  Bradsby 


et  al,  Defendants  in  Error. 


ERROR  TO  ST.  CLAIR. 


Where  an  administrator  de  bonis  non  died  after  he  obtained  an  order  to  sell 
real  estate,  his  successor  should  perfect  the  sale ;  if  his  authority  is  doubted,  or 
he  needs  advice,  a  court  of  equity,  and  not  a  court  of  law,  is  the  proper  resort. 

Philip  Penn,  administrator  de  bonis  non  of  William  Baker, 
deceased,  on  the  17th  March,  1847,  filed  his  petition  at  law  in 
the  St.  Clair  Circuit  Court,  against  Sarah  Baker,  widow  of  Wm. 
Baker,  John  Baker  and  others,  as  heirs-at-law  of  Wm.  Baker 
and  Richard  Bradsby  and  Thornton  Peoples. 

Said  petition  alleges,  that  the  debts  of  said  estate  exceed  the 
amount  of  the  personal  estate,  in  the  sum  of  $4,212.33.  That 
said  deceased  died  seized  of  the  lands  therein  described.  That 
one  John  Bradsby,  former  administrator  de  bonis  non  of  said 
Wm.  Baker,  deceased,  did,  on  the  18th  day  of  July,  1846,  in 
pursuance  of  an  order  previously  obtained,  sell  said  lands  to 
said  Richard  Bradsby  and  Thornton  Peoples,  "  and  that  said 
John  Bradsby,  without  ever  executing  to  said  Richard  Bradsby 
and  Thornton  Peoples,  or  either  of  them,  a  deed,  or  taking  from 
them,  or  either  of  them,  a  note  or  mortgage,  or  without  having 
made  any  intelligible  memorandum  of  said  sale,  departed  this 
life  on  the  4th  day  of  September,  1846."  The  petitioner  prays, 
in  substance,  that  the  court  will  direct  him  either  to  convey 
said  lands  to  said  Bradsby  and  Peoples,  upon  their  presenting 
their  notes,  with  good  security,  etc.,  or  to  sell  again  said  lands, 
or  so  much  thereof  as  may  be  necessary  to  pay  debts. 

Along  with  said  petition  was  filed  a  notice,  purporting  to  be 
given  by  said  John  Bradsby,  administrator  de  bonis  non  as 
aforesaid,  for  the  sale  of  said  lands,  on  the  18th  July,  1846. 

The  petitioner  made  proof  of  notice  to  defendants,  of  an 
application  to  sell  lands  to  pay  debts,  by  publication  for  three 
weeks  successively,  which  was  all  the  notice  given. 

The  court  adjudged  or  ordered,  in  substance,  that  the  sale  of 
lands  made  by  said  John  Bradsby,  since  deceased,  be  confirmed, 
and  that  the  petitioner  convey  the  same  to  said  Bradsby  and 
Peoples,  upon  their  giving  bond,  etc. 

This  cause  was  heard  in  the  Second  Grand  Division,  by  agree- 
ment of  parties. 

J.  Baker,  and  W.  H.  Underwood,  for  Plaintiff  in  Error. 

G.  Exerner,  for  Defendants  in  Error. 
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Caton,  C.  J.  This  petition  was  filed  on  the  law  side  of  the 
Circuit  Court,  by  a  second  administrator  de  bonis  non,  setting 
forth  that  his  predecessor,  who  was  administrator  de  bonis  non 
of  the  estate  of  one  Baker,  had  filed  a  petition  for  the  sale  of 
the  real  estate  of  his  intestate,  for  the  payment  of  debts.  That 
an  order  for  the  sale  of  the  estate  was  made,  as  asked  in  the 
petition  ;  that  the  property  was  accordingly  sold,  and  that  two 
of  the  defendants  named  in  this  petition  became  the  purchasers 
of  the  estate  for  prices  set  forth  in  the  petition ;  but  that  before 
the  securities  were  taken  and  the  property  conveyed  as  required 
to  complete  the  sale,  of  which  no  memorandum  in  writing  had 
been  made,  the  administrator  who  made  the  sale  had  died,  and 
the  petitioner  asks  that  he  may  be  authorized  to  take  the  securi- 
ties, and  execute  deeds  to  the  purchasers,  as  the  first  adminis- 
trator de  bonis  non  should  have  done,  or  that  he  be  authorized 
to  re-sell  the  land  for  the  payment  of  debts  due  from  the  estate. 

Upon  the  hearing,  the  court  decreed  that  the  sales  made  by 
the  first  administrator  de  bonis  non  be  confirmed,  and  that  the 
petitioner  execute  deeds  to  the  purchasers,  upon  their  executing 
to  him  bonds  and  mortgages  to  secure  the  purchase  money. 

We  are  satisfied  that  the  court  had  no  jurisdiction  to  make 
this  order.  While  an  administrator  de  bonis  non  has  an 
undoubted  right  to  proceed  with  a  proceeding  for  the  sale  of 
real  estate,  the  same  as  any  other  business  in  the  settlement 
of  the  estate,  where  it  was  left  by  his  predecessor,  the 
same  as  his  predecessor  could  have  done,  were  he  still  living 
and  acting,  it  was  not  for  the  court  to  inquire  and  determine, 
at  this  stage  of  the  proceeding,  whether  a  sale  had  been  actually 
made,  as  stated  in  the  petition,  and  whether  everything  had  been 
regular  up  to  the  time  of  the  death  of  the  administrator  who 
made  the  sale.  The  heirs  could  not  be  brought  into  a  court  of 
law  on  this  petition,  to  contest  this  point  with  the  purchasers. 
If  all  had  been  conducted  regularly,  and  the  purchasers  had  not 
lost  their  rights  to  have  the  purchase  completed,  by  any  laches 
on  their  part,  then  it  was  the  right  and  the  duty  of  the  petitioner 
to  go  on  and  complete  the  transaction,  without  any  order  of  the 
court  for  that  purpose.  When  this  is  done,  the  rights  of  the 
heirs  are  left  open,  to  contest  the  validity  and  regularity  of  the 
proceeding.  If  an  administrator  de  bonis  non  refuses  to  proceed 
and  complete  the  sale  begun  or  made  by  his  predecessor,  as  is 
stated  in  this  petition,  the  purchasers  may  no  doubt  file  their  bill 
in  chancery,  and  compel  him  to  do  so  ;  or  if  the  administrator  de 
bonis  non  is  at  a  loss  to  know  whether  a  sale  has  been  actually 
made,  and  what  his  duties  in  the  premises  are,  he  may  apply  to 
a  court  of  chancery  by  bill  in  the  nature  of  a  bill  of  inter- 
pleader, making  the  alleged  purchasers  and  the  heirs,  parties, 
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and  asking  the  direction  of  the  court  in  the  premises,  when  the 
decree  of  the  court  would  be  binding  and  conclusive  upon  all 
the  parties  to  it.  But  these  are  questions  which  should  not  be 
determined  in  a  court  of  law,  but  are  peculiarly  within  the 
jurisdiction  of  a  court  of  equity. 

The  reversal  of  this  order  of  the  Circuit  Court  will  not 
necessarily  vitiate  the  deed  which  has  been  executed  by  the 
administrator  de  bonis  non,  for  although  the  deed  was  executed 
in  obedience  to  that  order,  he  may  have  been  authorized  to 
execute  it  without  the  order,  and  if  so,  then  the  act  was  well 
done,  although  in  obedience  to  an  erroneous  order.  The 
validity  of  that  deed  must  depend  upon  the  regularity  of  the 
previous  proceedings,  and  the  rights  of  the  purchasers  under 
the  alleged  sale. 

The  order  of  the  Circuit  Court  must  be  reversed. 


Order  reversed. 


Elijah  Gove  et  al,  Appellants,  v.   Sarah  Cather, 

Appellee. 

APPEAL  FROM  ADAMS. 

The  enforcement  of  a  mechanics'  lien,  does  not  cut  off  dower. 

A  sale  under  a  mechanics'  lien,  which  attached  before  the  execution  of  a  deed  of 
trust,  would  revive  dower,  that  deed  being  defeated,  although  the  wife  had  joined 
in  the  deed  of  trust. 

A  certificate  of  acknowledgment  must  show  that  the  wife  was  known  to  the  officer 
to  be  the  person  who  signed  the  deed. 

This  was  a  suit  in  chancery,  brought  by  the  said  Sarah 
Cather,  as  widow  of  Zenas  Cather,  deceased,  against  the  said 
Gove  and  others,  in  the  Adams  Circuit  Court,  to  recover  dower 
in  certain  real  estate  in  the  city  of  Quincy,  called  the  Cather 
House,  and  damages  for  the  detention  of  such  dower,  from  the 
thirtieth  day  of  September,  A.  D.  1858,  the  time  of  demand 
made. 

The  bill  is  in  the  usual  form  for  such  purposes,  showing  that 
Gove  acquired  title  to  the  premises  by  means  of  a  sheriff's  deed 
of  the  same,  executed  by  the  sheriff  of  Adams  county,  to  said 
Gove,  dated  August  17,  1858,  and  founded  on  a  purchase  of 
the  same  for  $11,151.96,  at  a  judicial  sale  made  by  the  said 
sheriff  on  the  twenty-third  day  of  May,  A.  D.  1857,  under,  and 
in  pursuance  of  two  special  executions,  duly  issued  to  him,  by 
the  clerk  of  said  court,  on  two  decrees  of  said  court,  against 
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the  said  Zenas  Cather,  in  his  lifetime,  and  rendered  at  the 
March  terra  of  said  court,  A.  D.  1857,  and  each  was  to  enforce 
liens  for  the  balance  due  for  work  and  labor  done  and  materials 
furnished  for  building  the  said  Cather  House  ;  the  liens  being 
founded  on  contracts  made  by  the  said  Zenas,  in  January,  A.  D. 
1856,  and  subsequent  performance  of  the  same  by  the  mechanics. 

The  contracts,  and  all  the  proceedings  to  enforce  the  liens, 
are  set  forth  at  length  in  the  bill. 

The  bill  sets  up,  that  the  said  Gove  holds  a  certain  deed  of 
trust,  purporting,  to  be  executed  by  the  said  Zenas  Cather,  and 
the  said  Sarah  Cather,  his  wife,  to  Abel  Fox,  to  secure  the  pay- 
ment of  $3,548.50,  in  eighteen  months  from  the  date  of  said 
deed,  (and  which  was  dated  June  11,  1856,)  with  interest  at 
the  rate  of  ten  per  cent.,  payable  semi-annually,  $900  of  the 
same  being  a  note  to  Mary  Ann  Walker,  and  the  balance  a  note 
to  Fox  himself;  and  that  both  of  said  notes  were  assigned  to 
said  Gove,  after  the  said  sheriff's  sale ;  and  that  the  said  deed 
of  trust  is  void,  as  to  the  said  Sarah,  as  having  never  been  exe- 
cuted by  her. 

The  bill  was  taken  for  confessed  against  all  defendants  except 
Gove,  who,  on  the  twenty-fourth  of  December,  A.  D.  1858,  filed 
his  sworn  answer,  admitting  the  marriage,  seizin  of  the  premises 
during  coverture,  death  of  the  husband,  Zenas  Cather,  and 
demand  of  dower. 

The  answer  then  sets  up,  for  the  purpose  of  diminishing  the 
amount  of  dower,  the  aforesaid  deed  of  trust  to  Fox,  an  assign- 
ment of  the  same  by  him  to  Gove,  and  an  agreement  in  said 
assignment  that  Fox  should  sell  the  premises  in  pursuance  of 
the  provisions  in  the  deed  of  trust,  when  requested  by  Gove. 

The  answer  also  sets  up  the  contracts  with  the  mechanics,  and 
their  performance  of  the  same,  the  legal  proceedings  to  enforce 
the  liens  founded  thereon,  the  sale  by  the  sheriff,  as  aforesaid, 
to  Gove,  for  $11,151.96,  and  the  deed  for  the  premises  executed 
by  the  sheriff  to  Gove,  as  aforesaid  ;  and  avers  that  the  afore- 
said improvements  put  on  the  premises  by  the  mechanics,  and 
for  which  they  never  received  pay  except  by  said  sale,  are  worth 
the  sum  aforesaid  paid,  by  said  Gove,  at  said  sheriff's  sale  ;  and 
insists  that  Gove  stands  in  the  same  position  to  the  dowress,  as 
if  he  had  taken  a  deed  from  the  said  Zenas,  at  the  time  the  con- 
tracts were  made  with  the  mechanics,  and  had  made  the  improve- 
ments on  said  premises  himself,  afterwards. 

The  answer  also  sets  up,  that  since  Gove  came  into  possession 
of  said  premises,  he  had  put  thereon  large  and  expensive 
improvements,  which  were  necessary  and  proper,  for  the  proper 
enjoyment  thereof. 

A  replication  to  Gove's  answer  was  filed  in  the  usual  form. 
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The  cause  was  referred  to  a  master,  to  take  evidence. 

The  defendant,  Gove,  put  in  evidence,  an  admission  of  the 
complainant,  in  writing,  in  substance,  that  since  he  took  posses- 
sion of  the  premises,  he  had  put  necessary  improvements  thereon 
of  the  value  of  $4,000. 

Also,  a  duly  certified  copy  of  the'  proceedings  to  enforce  the 
mechanics'  liens,  showing  the  aforesaid  purchase  of  Gove  for 
$11,151.96. 

Also,  the  sheriff's  deed  for  the  premises  to  Gove. 

Also,  notes  from  Cather  to  Fox  and  to  Walker,  and  the  deed 
of  trust  to  secure  the  same,  and  the  acknowledgment  thereof,  in 
substance,  in  the  usual  form,  and  the  assignment  of  the  said 
notes  to  Gove,  by  the  respective  payees  thereof,  and  the  assign- 
ment of  the  said  deed  of  trust,  by  Fox  to  Gove,  and  the  agree- 
ment therein  contained,  for  Fox  to  sell  said  premises  in  pursuance 
of  said  deed,  when  requested  by  Gove,  on  which  deed  there 
was  due,  Nov.  15, 1850,  $4,944.66,  all  correspondent  with  Gove's 
answer. 

Also,  tax  receipts  for  the  payment  of  taxes,  by  Gove,  on  the 
premises,  for  the  years  1857  and  1858,  amounting  to  $580.65, 
and  for  the  city  tax  of  1859,  amounting  to  $264.47. 

The  cause  was  tried  on  bill,  answer,  exhibits  and  master's 
report,  by  Sibley,  Judge,  by  whom  a  decree  was  rendered,  in 
substance,  for  the  yearly  payment  of  $225  to  the  widow,  as 
dower,  and  $525  as  damages  for  the  detention  of  the  said  dower 
by  the  said  Gove,  to  be  paid  to  the  master  of  said  court ;  and 
Gove  thereupon  prayed  an  appeal. 

Gove  assigns  for  error,  among  other  things  : 

The  decree  that  he  should  pay  $225  annually,  on  account  of 
the  said  Sarah  Cather's  right  of  dower  in  the  premises,  in  the 
bill  described. 

The  decree  that  he  should  pay  $525  as  damages  for  with- 
holding of  the  said  Sarah  Cather's  dower  in  said  premises. 

The  decree  that  said  Gove  should  pay  any  of  said  sums  to  the 
master  of  the  court  below. 

Wheat  &  Grover,  for  Appellant. 

O.  C.  Skinner,  for  Appellees. 

Breese,  J.  The  only  question  in  this  case  is,  to  how  much  is 
the  complainant,  who  sues  as  the  widow  of  Zen  as  Cather,  de- 
ceased, entitled,  out  of  the  estate  of  her  deceased  husband,  in 
lieu  of  dower,  the  property  not  being  susceptible  of  division. 

Connected  with  this  question  are  several  others :  1,  Whether 
the  lien  of  the  mechanics  overrides  the  widow's  dower ;    2, 
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Whether  the  deed  of  trust  to  Fox,  and  by  him  assigned  to  the 
appellant,  was  a  subsisting  incumbrance  on  the  property,  includ- 
ing the  dower  estate ;  3,  To  what  extent  appellant  should  be 
allowed  for  improvements  made  since  his  title  accrued ;  and  4, 
What  is  the  yearly  value  of  the  property,  and  on  what  basis 
should  the  dower  be  estimated. 

Following  the  line  of  argument  pursued  by  counsel,  we  will 
briefly  notice  these  questions  in  the  order  presented. 

The  appellants  contend  that  the  lien  of  the  mechanics  and 
material  men  is  paramount  to  the  widow's  dower,  so  far  at  least 
as  regards  the  improvements  out  of  which  the  liens  arose,  and 
as  they  exceed  in  amount,  in  this  case,  the  value  of  the  original 
improvements,  the  appellee  is  not  entitled  to  any  dower  in  them  ; 
and  that  appellant,  Gove,  is  entitled  to  all  the  rights  of  the 
mechanics  and  material  men,  under  whose  proceedings  to  en- 
force their  liens  he  purchased  and  holds  the  premises,  and  that 
the  improvements  he  has  put  on  the  premises  himself,  since  they 
came  into  his  possession,  are  not  subject  to  the  dower  of  the 
appellee ;  and  that  appellant,  Gove,  holds,  as  paramount  to  the 
appellee's  right  of  dower,  the  deed  of  trust  on  the  premises, 
executed  by  her  and  her  husband  to  Abel  Fox,  and  purchased 
in  by  Gove,  and  that  such  deed  was  duly  executed  and  acknowl- 
edged by  her  and  her  husband.  They  also  contend,  that  neither 
the  law  nor  evidence  authorized  the  appellee's  damages  to  be 
assessed  at  any  higher  rate  than  her  yearly  allowance,  and  that 
the  law  does  not  authorize  the  money  in  lieu  of  dower,  on  the 
damages  assessed,  to  be  paid  to  the  master  of  the  court,  even  if 
there  was  such  an  officer,  but  requires  the  same  to  be  paid  to 
the  dowress,  citing  the  statute,  title  Dower,  (Scates'  Comp.  151.) 

We  are  referred,  in  support  of  these  several  propositions, 
to  several  cases,  which  we  have  examined. 

The  first  case  referred  to,  Warner  v.  VanAlstyne  and  others, 
3  Paige  Ch.  513,  merely  decides,  where  a  vendor  takes  no 
mortgage  or  other  collateral  security  for  the  balance  of  the 
purchase  money  of  land  sold,  he  is  entitled  to  an  equitable  lien 
upon  the  land  in  the  hands  of  the  heirs  of  the  vendee,  for  the 
payment  of  such  balance,  and  as  the  widow  comes  in  for  dower 
in  the  estate  of  her  husband,  by  operation  of  law,  and  not  as  a 
purchaser  for  a  valuable  consideration,  she  takes  it  subject  to 
this  equitable  lien  of  the  vendor,  which  attached  upon  the  estate 
simultaneously  with  the  seizin  of  the  husband.  But,  the  court 
say,  the  unpaid  purchase  money  was  a  personal  debt  of  the 
husband,  and  for  which  he  gave  his  personal  obligation,  and  the 
personal  estate  of  the  husband  would  be  the  primary  fund  for 
the  payment  of  this   debt,  and  therefore  that  should  be  first 
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exhausted  before  a  resort  is  had  to  the  dower  right  in  the  land 
for  the  recovery  of  the  unpaid  purchase  money. 

The  same  doctrine  was  recognized  in  the  case  of  Nazareth 
Benevolent  Institution  v.  Loive,  1  B.  Monroe,  257,  the  title  and 
the  vendor's  lien,  being  connate,  there  never  was  any  right  in 
the  husband  or  his  wife  unincumbered  by  the  lien,  and  her  right 
to  dower  is  to  be  postponed  to  the  lien  for  the  purchase  money. 

The  case  of  Summers  v.  Babb,  13  111.  483,  decides  only,  so 
far  as  this  case  is  concerned,  that  a  widow  can  only  take  her 
dower  according  to  the  valuation  of  the  land  at  the  time  it  was 
alienated  by  judicial  sale  or  otherwise,  and  that  she  is  not 
dowable  of  improvements  put  upon  the  land  by  the  purchaser, 
but  is  entitled  to  the  benefit  of  its  increased  value  arising  from 
causes  other  than  the  labor  and  expenditure  of  the  alienee. 

The  case  of  Gaty  v.  Casey  et  at.,  15  ib.  192,  decides  simply, 
that  it  is  not  the  contract  which  creates  the  lien  under  the 
statute,  but  it  is  the  use  of  the  materials  furnished  upon  the 
premises,  the  putting  them  into  the  building,  and  attaching  them 
to  the  freehold,  which  entitles  the  party  furnishing  the  materials 
to  a  lien  upon  the  premises  to  the  extent  of  their  value.  The 
lien  attached  to  every  article  furnished  as  material.  As  a  rich 
oriental  perfume  pervades  every  vacant  space  of  the  loftiest 
chamber,  so  does  this  subtle  essence  insinuate  itself  into  every 
fibre  of  the  material.  The  case  further  decides,  that  no  previ- 
ous incumbrance  created  upon  the  land,  could  operate  upon  the 
materials  furnished,  and  this  by  the  express  terms  of  the  twen- 
tieth section  of  the  mechanics'  lien  law. 

The  case  of  Williams  v.  Chapman,  17  111.  R.  424,  was  a  case 
of  priority  of  lien,  but  between  a  mechanic  and  a  mortgagee, 
and  the  court  held,  that  if  the  mortgagee  or  those  claiming 
under  him  had  not  been  made  a  party  to  the  proceedings  to 
enforce  the  mechanics'  lien  and  were  ignorant  of  it,  the  title  to 
the  land  derived  through  the  mortgage  will  be  superior,  and  as 
in  the  case  of  Gaty  v.  Casey,  that  the  mechanics'  lien  attaches, 
not  from  the  date  of  the  contract,  but  from  the  delivery  of  the 
materials  upon  the  premises,  and  connecting  them  with  the 
freehold. 

The  same  doctrine  is  reiterated  in  the  case  of  Hunter  v. 
Blanchard,  18  111.  R.  318,  and  the  court  say,  the  legislature 
only  intended  to  give  this  lien  for  the  materials  actually  used  in, 
or  the  labor  really  bestowed  upon  the  building  situated  upon 
the  premises  against  which  the  lien  is  sought  to  be  established. 
The  object  of  the  law  was,  to  allow  the  party  to  pursue  the 
thing  actually  furnished.  The  statute  continues,  in  the  party 
furnishing  the  materials  of  which  the  building  is  erected,  a  quasi 
property  in  those  materials,  and  others  with  which  they  have 
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been  commingled  in  the  building,  and  allows  him  to  follow  them, 
thus  transformed,  for  the  purpose  of  getting  his  pay — the  essence 
of  the  lien  being,  the  furnishing  the  materials  and  labor  out  of 
which  the  building  is  constructed. 

These  are  all  the  cases  to  which  reference  is  made  by  the 
appellant's  counsel.  Sections  one,  ten,  twenty  and  twenty-one 
of  the  lien  law,  are  also  referred  to.  The  first  section  gives  a 
lien  on  the  whole  tract  of  land,  or  town  lot,  for  the  whole  amount 
of  the  labor  or  materials  furnished.  The  tenth  section  author- 
izes all  persons  interested  to  become  parties  to  the  suit  to  enforce 
the  lien.  The  twentieth  provides,  "  that  no  incumbrance  upon 
land,  created  before  or  after  the  making  of  a  contract,  under 
the  provisions  of  this  chapter,  shall  operate  upon  the  building 
erected  or  materials  furnished,  until  the  lien  in  favor  of  the 
person  doing  the  work  or  furnishing  the  materials,  shall  have 
been  satisfied ;  and  upon  questions  arising  between  previous  in- 
cumbrancers and  creditors,  under  the  provisions  of  this  chapter, 
the  previous  incumbrance  shall  be  preferred  to  the  extent  of  the 
value  of  the  land  at  the  time  of  making  the  contract,  and  the 
court  shall  ascertain,  by  jury  or  otherwise,  as  the  case  may 
require,  what  proportion  of  the  proceeds  of  any  sale  shall  be 
paid  to  the  several  parties  in  interest." 

The  twenty-first  section  defines  "  parties  in  interest "  to  be 
all  persons  who  may  have  any  legal  or  equitable  claim  to  land 
or  lots  upon  which  a  lien  may  be  attempted  to  be  enforced  under 
this  chapter.     Scates'  Comp.  157,  158,  159. 

We  do  not  see  anything  in  the  statute,  or  in  the  cases  cited, 
sustaining  the  view  the  appellant,  Gove,  has  presented  of  his 
rights  in  this  controversy,  to  any  greater  extent  than  this,  that 
the  widow  is  not  dowable  of  improvements  made  upon  the  land 
since  the  alienation.  But  it  must  be  observed,  that  the  aliena- 
tion in  this  case  was  brought  about  by  the  claim  for  the  improve- 
ments by  the  mechanics  and  the  material  men,  by  judicial  sale 
under  a  decree  for  their  value.  The  great  bulk  of  the  improve- 
ments were  made  before  this  sale.  They  were  the  property  of 
her  husband — were  on  his  land,  in  which  she  had  a  right  of 
dower,  and  by  no  act,  contract,  or  other  transaction  of  his, 
could  that  right  be  taken  from  her.  In  such  improvements  as 
Gove  himself  has  put  on  the  lot,  since  his  purchase,  she  is  not 
dowable. 

We  think,  both  on  principle  and  under  the  provisions  of  our 
statute  respecting  dower,  a  widow  cannot  be  divested  of  the 
right,  nor  can  it  be  destroyed  in  any  way,  save  by  the  act  of 
the  feme  covert,  and  that  act  done  according  to  the  forms  and 
requirements  of  positive  law.  The  appellee  had  nothing  to  do 
with  the  transactions  out  of  which  the  liens  arose.     They  were 
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the  act  of  her  husband  alone.  The  labor  and  materials  were 
added  to,  and  became  part  of  the  land,  (Steigleman  v.  Mc Bride, 
17  111.  R.  301,)  and  the  mechanics  were  bound  to  know  dower 
would  attach,  and,  on  the  death  of  the  husband,  vest  in  the 
widow.  This  was  a  risk  they  chose  to  run.  They  could  protect 
themselves  by  proper  security  against  this  hazard,  but  the  wife 
must  be  passive. 

It  would  seem  that  this  court  has  settled  this  question,  in  the 
case  of  Shaeffer  et  al.  v.  Weed  et  al.,  3  Gilman,  513.  This  was 
a  proceeding  under  the  mechanics'  lien  law,  to  which  the  widow 
was  a  party.  The  court  held,  unanimously,  though  the  point  was 
not  the  point  in  the  case  on  which  the  writ  of  error  was  prose- 
cuted, that  the  widow's  dower  cannot  be  affected  by  this  lien. 
She  cannot  be  divested  of  her  dower  in  that  way.  She  is  en- 
titled to  her  dower  in  all  the  real  estate  of  which  her  husband 
was  seized  during  coverture,  unless  she  has  released  her  dower 
in  the  form  prescribed  by  law,  except  when  a  lien  is  created  for 
the  purchase  money,  at  the  time  the  husband  became  seized. 

In  Pifer  v.  Ward  et  al.,  8  Blackford,  252,  the  same  doctrine 
was  held.  The  court  there  say,  her  right  of  dower  was  para- 
mount to  the  lien  ;  and  the  same  court,  in  Bishop  v.  Boyle,  9 
Ind.  169,  say,  the  widow's  right  of  dower  extends  to  and  in- 
cludes a  house  erected  on  land  of  her  husband  ;  and  her  claim 
is  superior  to  a  mechanics'  lien,  for  which  the  property  was  sold 
under  a  decree  against  the  husband  to  enforce  the  lien.  The 
statutes  of  dower  and  lien  in  Indiana,  are  quite  similar  to  our 
own.  That  case  was  on  a  bill  tiled  by  the  widow  for  her  dower. 
The  same  principle  is  recognized  in  Van  Vroaker  v.  Eastman,  7 
Metcalf,  162,  where  a  mechanics'  lien  being  set  up  against  the 
widow's  claim  of  dower,  the  court  say,  the  pre-existing  lien  and 
the  consequent  building  and  improvement  of  the  premises,  were 
created  and  made  by  the  plaintiff's  husband,  and  she,  clearly,  is 
not  bound  by  the  lien,  and  is  entitled  to  her  dower  in  the  pre- 
mises, including  the  buildings  and  improvements  made  thereon 
by  her  husband.  In  this  case,  the  appellee  was  not  a  party  to 
the  decree  to  enforce  the  lien,  and  cannot,  on  well-known  prin- 
ciples, be  affected  by  it.  She  could  not,  with  any  propriet}r,  be 
made  a  party,  for  the  decree  of  the  court  could  not  set  off  her 
dower  if  she  was  a  party. 

We  come  now  to  the  consideration  of  the  deed  of  trust 
executed  to  Fox,  and  by  him  sold  to  the  appellant.  This  deed 
bears  date  June  11th,  1856.  The  contracts  with  the  mechanics, 
out  of  which  the  lien  arose,  were  made  in  January  preceding. 
The  work  was  commenced  by  the  carpenters,  in  February,  who 
never  ceased  their  work  until  the  house  was  occupied,  as  one 
of  them,  Crocket,  states  in  his  testimony.     The  stone  and  brick 
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work  was  commenced  in  March,  and  progressed  without  any 
delay.  By  the  10th  of  June,  one  story  was  up,  and  most  of  the 
materials  on  the  ground  or  in  the  walls,  as  Lightfoot  testifies. 
The  lien  of  the  mechanics  was  complete  on  the  10th  of  June, 
and  under  it  the  premises  were  sold  to  appellant,  by  judicial 
decree,'  and,  of  necessity,  the  title  of  Pox,  under  his  deed,  was 
defeated,  and  any  dower  right  which  she  may  be  supposed  to 
have  parted  with  by  joining  in  its  execution,  was  restored  to 
her,  on  the  principle  of  the  case  of  Blain  v.  Harrison,  11  111.  R. 
384,  and  Summers  v.  Babb,  13  ib.  483,  cited  by  appellant's 
counsel,  by  operation  of  law.  But  if  this  were  not  so,  we  think 
appellee  had  not  released  her  dower  by  the  execution  of  this 
deed  to  Fox.  The  certificate  of  her  acknowledgment  is  too 
defective  for  such  a  purpose.  We  cannot  intend  anything  in 
favor  of  it,  or  supply  words  that  are  wanting,  or  change  per- 
sonal pronouns  from  male  to  female.  The  manifest  defects  in  it 
cannot  be  supplied  by  the  court,  and  have  not  been  explained 
by  counsel.  Nor  does  the  certificate  of  acknowledgment,  defec- 
tive in  other  respects  as  it  is,  state  that  the  wife  was  known  to 
the  officer  to  be  the  person  who  signed  the  deed.  The  statutory 
form  must  be,  substantially,  complied  with,  and  must  control. 
As  to  these  requirements  of  the  statute,  with  which  all  are 
familiar,  see  Scates'  Comp.  151,152,961.  It  cannot  be  said  then, 
with  any  plausibility,  that  holding  this  deed  of  trust,  by  the 
appellant,  he  thereby  acquired  a  right  paramount  to  the  right  of 
dower.  Much  has  been  said  on  the  argument  by  the  appellee,  of 
the  supposed  merger  of  the  right  acquired  by  the  appellant,  under 
the  trust  deed,  into  the  title  acquired  by  him  under  the  proceed- 
ings to  enforce  the  lien,  but,  believing  the  dower  right  was  not 
relinquished  by  this  imperfect  and  void  certificate  of  acknowledg- 
ment, we  do  not  deem  it  important  to  go  into  that  branch  of  the 
question. 

The  remaining  questions,  as  to  the  damages  awarded,  and  the 
yearly  allowance,  it  may  be  conceded,  that  the  damages  do  not 
bear  a  just  proportion  to  the  yearly  allowance,  and  we  cannot 
well  understand  on  what  basis  the  court  placed  them.  There 
was  a  delay  of  about  fourteen  months  after  demand  made,  before 
the  proceedings  in  dower  were  consummated  by  a  decree.  The 
court  finds  the  yearly  value  of  the  dower,  in  the  premises,  to  be 
two  hundred  and  twenty-five  dollars.  For  the  fourteen  months 
delay  then,  on  this  basis,  the  damages — there  being  no  special 
damages  shown  or  claimed — would  not  exceed  two  hundred 
and  sixty-two  dollars.  The  court  assessed  them  at  five  hun- 
dred and  twenty-five  dollars. 

We  judge,  from  the  language  of  the  decree,  that  the  court 
ascertained,  in  the  first  place,  upon  what  sum  the  yearly  income 
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of  the  property  would  pay  ten  per  centum,  found  that  sum  to  be 
twenty  thousand  dollars,  and  so  stated  it  in  the  decree,  thereby 
fixing  a  basis  for  dower. 

From  this  sum  ($20,000)  the  court  probably  deducted  the 
amount  of  the  notes  secured  by  the  deed  of  trust,  which,  with 
interest  up  to  the  hearing,  would  amount  to  $4,487.80.  Also 
the  improvements  put  on  the  premises  by  appellant,  amounting 
to  three  thousand  three  hundred  dollars,  and  insurance  and  taxes 
at  three  per  cent.,  which  would  amount  to  six  hundred  dollars, 
and  repairs  estimated  at  ten  per  cent,  of  rent,  would  be  two 
hundred  dollars,  making  in  all,  $8,587.80,  which,  deducted  from 
$20,000,  leaves  $11,412.20,  from  which  income  is  to  be  derived, 
which,  estimated  on  the  basis  supposed  to  have  been  taken  by 
the  court,  leaves  $1,141  as  income ;  one-third  of  this,  $380, 
would  be  the  yearly  value  of  the  widow's  dower,  under  the  most 
favorable  computation  for  all  parties,  that  we  can  make. 

If  the  damages  are  somewhat  too  high,  the  yearly  allowance 
is  much  too  low,  and  upon  the  whole  decree,  appellant  has  no 
cause  to  complain.  If,  in  progress  of  time,  the  income  from  the 
property  becomes  materially  depreciated,  or,  as  it  may  be,  mate- 
rially enhanced,  equity  will  afford  the  requisite  relief  to  either 
party,  on  tiling  a  proper  bill. 

The  objection  that  the  court  directed  the  damages  assessed, 
and  the  money  allowed  in  lieu  of  dower,  to  be  paid  to  the  master 
of  the  court,  meaning,  undoubtedly,  the  master  in  chancery  of 
the  court,  cannot  well  be  made  by  the  appellant ;  it  would  come 
with  more  propriety  from  the  appellee.  But  there  is,  really,  a 
propriety  in  so  ordering,  as  in  case  of  default  the  master  is  to 
make  sale  of  the  premises.  We  do  not  perceive  any  errors 
operating  to  the  injury  of  the  appellant,  in  the  decree  as  pro- 
nounced by  the  Circuit  Court,  and  therefore  we  affirm  it. 

Decree  affirmed. 


Abner  Leitch,  Appellant,   v.   E.  Beaty,  Adm'r,   etc., 

Appellee. 

APPEAL  FROM  EDGAR. 

Where  an  award  directed  that  a  sum  of  money  and  certain  costs  should  be  paid, 
in  default  of  which,  certain  chattels  should  be  sold  and  the  proceeds  applied  in 
satisfaction  of  the  award,  the  owner  of  the  chattels  cannot  recover  the  value 
of  them,  if  he  has  failed  to  obey  the  award. 

This  was  an  action  of  covenant,  brought  by  appellee  against 
appellant  in  the  Edgar  Circuit  Court.     The  declaration  consists 


JANUARY  TERM,   1860.  643 

Leitch  v.  Beaty,  Adm'r,  etc. 

of  two  counts,  both  of  which  are  based  upon  a  certain  writing 
obligatory. 

General  issue  joined,  and  trial  before  the  court,  Harlan, 
Judge,  presiding,  and  a  jury.  Verdict  against  appellant  for 
$110.60,  whereupon  appellant  moved  the  court  below  for  a  new 
trial,  which  motion  was  overruled,  and  judgment  rendered 
against  appellant  for  $110.60,  and  costs. 

The  bill  of  exceptions  shows,  that  the  writing  obligatory 
sued  upon,  is  a  submission  whereby  appellant  and  appellee's 
intestate  (William  Beaty)  agree  to  submit  to  the  arbitration  of 
Samuel  Connelly,  George  W.  Rives,  and  James  Sutherland, 
certain  matters  in  dispute  between  them  respecting  the  owner- 
ship or  the  right  of  possession  of  two  horses,  one  two-horse 
hack,  and  a  pair  of  harness,  and  respecting  the  settlement  of  a 
certain  action  of  replevin  theretofore  brought  in  the  said  Edgar 
Circuit  Court  by  the  said  appellant  against  appellee's  intestate, 
by  virtue  of  which  action  of  replevin  said  appellant  obtained 
the  possession  of  a  certain  two-horse  hack,  said  parties  agreeing 
to  abide  by  the  award  of  said  arbitration. 

The  award  of  said  arbitrators  provides,  that  the  said  William 
Beaty  (intestate)  pay  to  said  Leitch  the  sum  of  $68.04,  and 
costs  of  arbitration,  together  with  the  costs  that  have  accrued 
in  the  replevied  suit  against  said  Beaty,  in  the  Edgar  Circuit 
Court,  said  payment  to  be  made  in  five  days  from  the  date  of 
the  said  award  ;  and  that  when  such  payment  shall  be  made,  the 
said  Leitch  shall  deliver  over  to  the  said  Beaty  the  two-horse 
hack  and  harness,  together  with  the  two  horses  in  controversy. 
The  award  further  provides,  that  in  the  event  the  said  Beaty 
shall  fail  to  pay  as  aforesaid  within  the  time  specified,  the  said 
Leitch  shall  proceed  to  sell,  upon  ten  days'  notice,  at  public 
sale,  the  said  property  above  specified,  or  so  much  thereof  as 
shall  be  sufficient  to  pay  the  sum  awarded  to  Leitch,  together 
with  costs  and  additional  expenses  in  keeping  said  property,  as 
well  as  costs  of  said  sale. 

McClernand  &  Bradwell,  and  S.  P.  Read,  for  Appellant. 

C.  H.  Constable,  for  Appellee. 

Caton,  C.  J.  This  was  an  action  upon  an  arbitration  bond, 
for  non-compliance,  by  the  defendant,  with  the  award  of  the 
arbitrators. 

The  award  directed  the  plaintiff  to  pay  to  the  defendant 
$68.04,  and  the  costs  of  a  certain  action  of  replevin  then 
pending,  and  the  costs  of  arbitration,  upon  which  payment 
being  made,  the  defendant  should  deliver  to  the  plaintiff  two 
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certain  horses,  a  hack,  and  harness ;  and  in  default  of  said  pay- 
ment by  the  plaintiff,  the  defendant  should  sell  the  property  at 
auction,  by  giving  ten  days'  notice,  for  sufficient  to  pay  the 
amount  of  the  award,  together  with  the  expense  of  keeping  the 
property,  and  the  sale.  The  plaintiff  made  a  tender  to  the 
defendant  of  the  $68.04,  but  refused  to  pay  to  the  defendant 
the  costs,  which,  by  the  award,  he  was  ordered  to  pay  to  him. 
The  defendant  refused  to  accept  the  tender,  but  advertised  and 
sold  the  horses  for  a  sum  less  by  two  dollars  than  the  amount 
specifically  awarded  and  the  costs,  which  two  dollars  the 
plaintiff'  paid  to  the  defendant,  and  took  hack  and  harness, 
which  had  not  been  sold.  The  complaint  in  this  action  is,  that 
the  defendant  wrongfully  sold  the  horses  for  less  than  their 
value,  and  refused  to  deliver  them  to  the  defendant,  as  directed 
by  the  award. 

The  right  of  the  plaintiff  to  recover,  depends  entirely  upon 
the  question  whether  he  made  a  sufficient  tender  to  the  defend- 
ant to  comply  with  the  award,  on  his  part.  The  language  of 
the  award  is  so  specific  as  to  leave  no  possible  doubt  as  to  its 
meaning.  It  is  this :  "  That  said  Beaty  pay  to  said  Leitch  the 
sum  of  sixty-eight  dollars  and  four  cents,  and  the  costs  of  arbi- 
tration, together  with  the  costs  that  have  accrued  in  the  replevin 
suit."  Again  it  says  :  "  In  the  event  the  said  Beaty  shall  fail  to 
pay  said  debt  and  costs  within  the  time  first  specified,"  then 
said  Leitch  shall  proceed  to  sell,  etc.  Here  there  is  nothing 
left  to  doubt,  or  uncertainty.  Beaty  was  ordered  to  pay  these 
costs  to  Leitch,  and  not  to  the  persons  eventually  entitled  to 
them.  We  will  not  say  that  it  might  not  have  been  a  substan- 
tial compliance  with  the  award  had  Beaty  paid  the  costs  within 
the  five  days,  to  the  persons  entitled  to  them.  But  this  he  did 
not  do.  He  merely  said,  at  the  time  of  the  tender,  that  he 
would  pay  them,  which,  in  fact,  he  never  did  do,  but  those  costs 
were  eventually  paid  by  Leitch.  Thus  we  see  that  the  defend- 
ant pursued  strictly  and  literally  the  award  of  the  arbitrators, 
and  that  the  plaintiff  was  himself  clearly  in  default.  He  had 
no  pretense  to  recover  in  this  action. 

But  the  court  refused  to  give  this  instruction  asked  by  the 
defendant:  "If  the  jury  believes  that  defendant,  Beaty,  failed 
to  pay  the  debt  and  costs  referred  to  in  the  arbitration  bond 
within  five  days  from  its  date,  and  did  not  tender  payment  of 
the  same  to  Leitch,  or  other  persons  entitled  to  receive  the  same, 
then  plaintiff  cannot  recover."  In  refusing  to  give  this  instruc- 
tion, the  court  undoubtedly  erred,  and  it  satisfactorily  explains 
how  a  verdict  was  found  for  the  plaintiff. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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The  Rock  Island  and  Alton  Railroad  Company,  Plaintiff 
in  Error,  v.  Thomas  Lynch  et  al,  Defendants  in  Error. 

ERROR  TO  SCOTT. 

Commissioners  appointed  to  assess  damages,  on  the  application  of  a  railroad 
company,  are  quasi  jurors,  and  should  be,  like  them,  free  from  all  legal  dis- 
ability. 

An  assessment  of  damages  for  fencing  against  a  railroad  company,  must  be  made 
a  matter  of  record. 

This  was  a  proceeding  on  the  part  of  the  Rock  Island  and 
Alton  Railroad  Company,  to  condemn  certain  lands  for  its  use. 
One  of  the  commissioners  to  assess  the  damages  to  the  land,  was 
proved  to  be  a  stockholder  in  the  road,  and  the  award  was,  on 
that  account,  set  aside.  Afterwards,  other  commissioners  made 
an  assessment  of  the  damages,  which  was  confirmed  by  the 
court,  Woodson,  Judge,  presiding.  It  is  now  sought  to  reverse 
that  decision,  on  the  ground  that  the  damages  given  to  the 
owner,  on  account  of  the  expenses  of  fencing  his  land,  are  not 
specified  in  the  award,  and  are  not  made  matter  of  record. 

Knapp  &  Case,  for  Plaintiff  in  Error. 

A.  G.  Barr,  and  H.  B.  McClure,  for  Defendants  in  Error. 

Breese,  J.  Two  questions  are  presented  by  the  record  in 
this  case.  The  first  is,  did  the  court  err  in  rejecting  the  report 
of  the  first  board  of  commissioners  appointed  to  assess  the 
damages  ?  and,  second,  is  the  final  order  of  the  court,  on  the 
report  of  the  second  board,  sufficient  ? 

Commissioners  appointed  to  assess  damages,  on  the  applica- 
tion of  a  railroad  or  other  company,  are  quasi  jurors,  and  should 
be,  like  them,  "  omni  exceptione  majores."  The  objection  urged 
to  Jones,  and  not  known  when  he  was  agreed  upon  by  both  par- 
ties, as  one  of  the  commissioners,  would  be  ground  of  principal 
challenge  to  a  juror ;  he  having  a  direct  interest  in  the  matter 
submitted  to  him,  being  a  stockholder  in  the  road.  A  challenge 
of  a  juror  for  such  cause,  cannot  be  overruled — it  must  be 
allowed.  A  verdict  rendered  by  the  jury,  an  interested  person 
being  one  of  them,  would  always  be  set  aside.  It  is  no  answer 
to  say,  the  report  of  the  commissioners  need  not  be,  like  the  verdict 
of  a  jury,  unanimous.  The  statute  authorizing  the  appointment 
of  commissioners,  requires  that  they  shall  be  "  competent  and 
disinterested  persons,"  and  this  requirement  must  be  observed, 
though  all  the  commissioners  need  not  concur  in  the  report,  a 
majority  being  sufficient  for  that  purpose.     Reason,  justice  and 
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propriety  require  that  the  investigation  and  consideration  of  the 
subject  shall  not  be  committed  to  an  interested  party  who  acts. 
If  Jones  had  not  acted  in  the  board,  there  might  be  propriety 
in  holding  the  report  by  the  majority  sufficient.  But  the  record 
shows  that  he  participated  in  the  deliberations  and  in  all  the 
acts  of  the  board — had  a  voice  in  all  their  proceedings,  and  in- 
fluenced (for  such  is  the  presumption)  all  their  proceedings, 
and  signed  the  final  report.  By  reason  of  his  disqualification, 
the  award  of  damages  was  not  made  by  such  a  board  as  the 
statute  prescribed,  and  was  properly  rejected  by  the  court. 

On  this  being  done,  another  board  of  commissioners  was  ap- 
pointed by  the  court,  before  which  the  plaintiffs  in  error  appeared 
and  contested  the  questions  before  it,  and  aided  in  preparing  a 
report  for  that  board,  all  of  which  acts  would  amount  to  an 
acquiescence  in  the  rejection  of  the  first  report,  if  such  acqui- 
escence was  necessary. 

As  to  the  second  and  remaining  question,  we  think  the  final 
order  is  materially  defective  in  not  stating,  in  terms,  the  amount 
allowed  for  fencing,  as  a  component  part  of  the  damages 
assessed. 

By  a  just  construction  of  the  second  section  of  the  act  of  1855, 
in  relation  to  fencing  by  railroad  companies,  (Scates'  Comp.  954,) 
we  cannot  but  regard  the  assessment  of  damages  for  fencing,  to 
be  done  by  the  owner  of  the  land,  and  charged  against  a  rail- 
road company  as  damages,  like  a  covenant  running  with  the  land, 
and  the  assessment  for  such  purpose  should  be  made  a  matter  of 
record,  so  that  it  may  appear  in  all  time,  if  the  assessment  is 
paid  by  the  company,  that  the  land  is  charged  with  the  fencing, 
and  the  company  discharged.  Such  a  matter  cannot,  and  ought 
not  to  rest  in  parol,  or  in  fleeting  memory.  The  record  should 
show  it,  and  as  the  record  fails  to  show  it,  in  this  case  the  rule 
as  entered  is  no  protection  to  the  company,  and  is  fatally  defec- 
tive. For  this  reason,  the  judgment  below  is  reversed,  and 
the  cause  remanded. 

Judgment  reversed. 


Aaron  Stein,  Plaintiff  in  Error,  v.  Anderes  Schultz 
et  al,  Defendants  in  Error. 

ERROR  TO  GREENE. 

Where  a  petition  for  a  mechanics'  lien  states  that  the  work  was  to  have  been  done 
for  a  certain  price,  and  by  a  certain  day,  and  the  proof  shows  an  entirely  different 
price  and  day,  the  decree  will  be  reversed. 
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Schultz  filed  his  petition  to  enforce  a  mechanics'  lien  for 
building  a  barn  for  Stein.  The  contract  alleged  in  petition  is 
as  follows,  to  wit :  "  That  by  the  terms  of  said  contract,  said 
Stein  was  to  furnish  all  the  materials  for  said  building,  and  your 
petitioner  was  to  put  up  the  same  for  the  sum  of  one  hundred 
and  eighty-five  dollars.  One  hundred  and  twenty-four  dollars 
of  said  sum  to  be  paid  on  the  first  day  of  January,  A.  D.  1858. 
The  balance  to  be  paid  in  cash."  Petition  then  alleges  comple- 
tion of  barn — admits  the  payment  by  Stein  of  "  the  sum  agreed 
to  be  paid  in  cash,"  and  alleges  that  Stein,  for  "  the  balance  for 
said  work,"  executed  to  Schultz  a  note  for  the  sum  of  $124, 
"  bearing  date  the  sixth  day  of  January,  A.  D.  1857,  which  said 
sixth  day  of  January,  A.  D.  1857,  was  the  time  when  said  work 
was  to  be  completed."  Petition  then  alleges,  that  "  said  Stein 
has  failed  to  pay  your  petitioner  said  sum  of  money,  or  any  part 
thereof." 

Stein  moved  the  court  to  dismiss  the  petition,  on  account  of 
variance  between  the  contract  alleged  and  the  contract  proven, 
and  for  other  reasons  apparent  upon  the  record  and  the  evidence, 
which  motion  the  court  overruled,  and  Stein  excepted. 

The  court  rendered  a  decree  that  "  the  complainant  recover 
of  defendant,  Stein,  the  sum  of  one  hundred  and  twenty-six 
dollars,  and  seventy  cents,  together  with  his  costs  herein,"  and 
that  unless  said  money  be  paid  within  ninety  days  from  date  of 
decree,  that  the  real  estate  described  in  petition  be  sold  to  satisfy 
the  same.  To  the  rendition  of  which  decree  plaintiff  in  error 
excepted. 

The  errors  assigned  are :  That  the  court  erred  in  not  dis- 
missing the  petition  on  account  of  the  variance  between  the 
contract  alleged  and  the  contract  proven ;  in  receiving  and 
acting  upon  the  note  as  evidence,  notwithstanding  the  variance 
between  said  note  and  the  note  set  out  in  the  petition  ;  and  in 
rendering  said  decree — said  decree  being  contrary  to  law  and 
evidence. 

Knapp  &  Case,  for  Plaintiff  in  Error. 

Stuart  &  Edwards,  for  Defendants  in  Error. 

Caton,  C.  J.  This  was  a  petition  for  a  mechanics'  lien,  under 
our  statute.  The  petition  avers  that  by  virtue  of  a  contract 
between  the  parties,  the  complainant  was  to  build  for  the  defend- 
ant a  barn,  for  one  hundred  and  eighty-five  dollars,  and  that  the 
work  was  to  be  completed  by  the  sixth  day  of  January,  1857. 

The  proof  shows,  beyond  all  controversy,  that  the  price  fixed 
by  the  contract  for  building  the  barn,  was  one  hundred  and 
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twenty-five  dollars.  This  was  a  fatal  variance  between  the 
contract  on  which  the  suit  was  brought,  and  the  one  shown  by 
the  proof  on  the  trial. 

There  was  another  fatal  variance  between  the  contract  set  up 
in  the  petition,  and  the  one  in  proof.  By  the  first  the  barn  was 
to  be  completed  by  the  6th  of  January,  1857,  while  the  proof 
was,  that  it  should  be  completed  by  the  1st  of  March,  1857. 

The  decree  of  the  Circuit  Court  must  be  reversed,  and  the 
suit  remanded. 

Decree  reversed. 


Robert  Tillson,  Appellant,  v.  Charles  F.  Moulton  et  al, 

Appellees. 

APPEAL  FROM  ADAMS. 

A  deed  of  real  estate,  absolute  in  its  terms,  if  intended  as  security  for  a  debt,  will 
be  held  both  at  law  and  in  equity  as  a  mortgage. 

And  the  fact  that  the  land  was  conveyed  as  security,  may  be  proved  by  parol,  even 
though  a  written  defeasance  may  be  in  existence.  A  mortgage  by  a  cestui  que 
trust  will  be  sustained  in  equity,  as  if  he  were  the  legal  owner. 

This  was  a  bill  in  chancery  by  appellant  against  appellee  and 
others,  to  foreclose  a  mortgage.  The  facts  are  fully  stated  in 
the  opinion  of  Mr.  Justice  Breese.  The  cause  was  tried  in  the 
Adams  Circuit  Court,  Sibley,  Judge,  presiding. 

Browning  &  Bushnell,  for  Appellant. 

Williams,  Grimshaw  &  Williams,  for  Appellees. 

Breese,  J.  The  questions  preseuted  by  this  record  are,  had 
John  Tillson,  Sen.,  such  an  interest  in  the  S.  E.  36,  1  S.,  9  W., 
as  warranted  the  mortgage  to  complainant,  and  has  complainant 
in  equity  a  lien  upon  such  interest  ?  And  next,  how  should  the 
account  be  stated  between  John  Tillson,  Sen.,  and  the  defendant, 
Moulton  ? 

The  defendant  insists  that  the  legal  title  to  this  land  was 
vested  in  John  Tillson,  Jr.,  who  had  no  beneficial  interest  in  it, 
but  held  it  together  with  lots  four  and  seven,  being  part  of  the 
north-east  quarter  of  the  north-west  quarter  of  section  four,  in 
town  thirty-nine  north,  range  fourteen  east,  attached  to  Chicago, 
and  lots  two  and  three  in  block  twenty-two,  in  Kinzie's  addition 
to  Chicago,  in  trust  for  the  defendant,  Moulton,  by  the  first  decla- 
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ration  of  trust,  dated  July  7, 1849,  it  being  recited  therein  that 
defendant  had  paid  the  purchase  money  for  the  lauds. 

That  the  second  declaration  of  trust,  executed  on  the  7th  of 
May,  1851,  by  John  Tillson,  Sen.,  and  the  defendant,  Moulton, 
recites  an  advance  by  Moulton  of  ten  thousand  five  hundred 
and  sixty-six  dollars,  in  connection  with  these  lands,  and  pro- 
vides that  John  Tillson,  Jr.,  shall  make  deeds  for  sales  to  be 
made  by  John  Tillson,  Sen. ;  that  taxes  shall  be  paid  out  of 
the  proceeds ;  the  $10,566,  with  seven  per  cent,  interest  there- 
on, shall  be  paid  out  of  the  proceeds,  and  the  balance  be 
divided  between  Moulton  and  John  Tillson,  Sen.  That  on  the 
same  day,  it  was  agreed  between  these  parties  that  no  sale 
of  the  whole,  or  any  large  portion  of  this  property,  should  be 
made,  without  advising  Moulton ;  and  it  was  further  agreed,  on 
the  same  day,  between  these  parties,  that  this  property  should  be 
held  by  John  Tillson,  Jr.,  for  the  joint  benefit  of  Moulton  and 
John  Tillson,  Sen.,  upon  the  terms  and  conditions  of  the  agree- 
ment of  May  7,  1851.  That,  at  this  date,  John  Tillson,  Sen., 
rendered  Moulton  an  account  in  which  he,  according  to  his  own 
showing,  was  indebted  to  Moulton,  on  these  land  transactions,  in 
the  sum  of  nineteen  thousand  six  hundred  and  fifty-seven  dol- 
lars, fifty-seven  cents.  That  the  deed  of  trust  to  Castle,  for  the 
benefit  of  Marston,  was  a  violation  of  trust  by  the  Tillsons,  and 
the  deed  of  John  Tillson,  Sen.,  purporting  to  act  as  the  attorney 
of  John  Tillson,  Jr.,  mortgaging  the  interest  of  John  Tillson, 
Sen.,  in  the  S.  E.  86, 1  S.,  9  W.,to  the  complainant,  was  a  further 
violation  of  the  trusts,  he  having  no  authority  from  John  Tillson, 
Jr.,  so  to  mortgage  it.  That  J.  Tillson,  Jr.,  for  a  valuable  con- 
sideration, had,  prior  to  this  mortgage  to  complainant,  con- 
veyed by  absolute  deed  this  quarter  section  to  Luther  C.  Clark, 
and  that  Moulton,  to  protect  himself,  had,  before  this  suit  was 
commenced,  purchased  the  land  of  Clark,  and  received  a  con- 
veyance from  him  therefor,  having  paid  Clark  $7,657.47  for 
his  title. 

Under  these  facts,  as  defendant  supposes  them  to  exist,  he 
insists  that  the  mortgage  of  Tillson,  Sen.,  to  the  complainant, 
passed  no  title  to  him,  either  legal  or  equitable,  in  the  land,  or 
its  proceeds,  the  legal  title  being  in  J.  Tillson,  Jr.,  and  under 
a  power  to  sell  he  could  not  mortgage.  That  Tillson,  Sen.,  had 
no  power  of  attorney  from  J.  Tillson,  Jr.,  to  mortgage  the  land. 
That  the  attempted  mortgage  was  a  nullity  ;  the  conveyance  to 
Clark,  at  the  instance  of  Tillson,  Sen.,  passed  the  title  to  Clark, 
and  operated  as  a  forfeiture  by  Tillson,  Sen.,  of  any  right  to  a 
share  of  the  proceeds  of  this  land.  That  the  utmost  which  can 
be  claimed  by  the  complainant,  on  the  admission  that  the  mort- 
gage to  him  was  valid,  is,  an  interest  in  the  residuum,  after  an 
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equitable  settlement  of  the  accounts  between  Tillson,  Sen.,  and 
Moulton.  That  at  best,  it  was  the  transfer  of  a  mere  equity. 
That  complainant  having  got  but  an  equity,  he  must  take  it  cum 
onere,  and  submit  to  an  account,  and  in  taking  that  account,  this 
tract  and  its  proceeds  cannot  be  separated  from  the  other  land 
transactions  between  the  parties.  The  defendant  then  states  an 
account  between  the  parties,  in  which  he  includes  the  indebted- 
ness of  Tillson,  Sen.,  to  Moulton,  on  general  account,  showing- 
no  margin  out  of  which  to  pay  the  complainant  anything. 

The  complainant  insists  that  he  is  entitled  in  equity  to  a  lien 
on  the  proceeds  of  the  sale  of  this  quarter  section.  That  he 
advanced  the  money  on  the  faith  of  it,  and  to  save  it  from  an 
irredeemable  sale  under  the  deed  of  trust  held  by  Castle  for 
the  benefit  of  Marston,  to  whom  it  was  executed  as  security  for 
the  purchase  money  due  upon  it.  That  the  position  of  the  par- 
ties, John  Tillson,  Sen.,  and  Moulton,  is  to  be  determined  from 
the  declaration  of  trust  made  between  them,  on  the  7th  May, 
1851.  That  the  mortgage  executed  by  John  Tillson,  Sen.,  to 
complainant,  on  this  quarter  section,  was  valid  for  the  purposes 
for  which  it  was  executed.  That  the  conveyance  to  Clark, 
though  absolute  on  its  face,  was  subject  to  a  defeasance,  and 
known  to  be  so  subject,  to  Moulton,  when  he  purchased,  and  that 
he  can  set  up  no  claim  under  that  purchase,  to  defeat  such 
interest  as  John  Tillson,  Sen.,  had  in  the  land,  and  that  in  stating 
the  account  between  Tillson,  Sen.,  and  Moulton,  such  account 
should  be  restricted  to  the  special  indebtedness  with  which  this 
land  was  chargeable,  and  to  no  other  indebtedness. 

The  various  propositions  have  been  ably  discussed  by  counsel, 
and  with  the  lights  and  arguments  with  which  they  have  favored 
us,  we  have  but  little  difficulty  in  arriving  at  what  we  believe 
to  be  a  correct  conclusion  upon  the  whole  case. 

We  are  well  satisfied  that  on  the  seventh  of  May,  1851,  there 
was  a  complete  adjustment  and  settlement  in  regard  to  all  the 
land  transactions  between  John  Tillson,  Sen.,  and  Moulton. 
The  declaration  of  trust,  of  July  7,  1849,  was  made  by  John 
Tillson,  Jr.,  to  Moulton,  and  contains  a  very  large  quantity  of 
lands  situate  in  different  and  many  counties  of  this  State,  and 
embracing  many  thousand  acres,  besides  the  Chicago  lots  and 
this  Quincy  quarter  section.  This  declaration  recites,  that 
these  lands  were  purchased  with  the  money  of  Moulton,  and 
that  all  the  money  which  should  be  received  on  their  sale 
belonged  to  Moulton.  At  this  period,  John  Tillson,  Sen.,  was 
largely  insolvent,  and  took  titles  in  the  name  of  his  son,  John 
Tillson,  Jr.,  Moulton  furnishing  the  means  by  which  the  pur- 
chases were  made.  Moulton  was  domiciled  in  France,  and  it 
became  expedient  that  some  cover  should  be  had  for  the  pro- 


JANUARY  TERM,   1860.  651 

Tillson  v.  Moulton  et  al. 

tection  of  John  Tillson,  Sen.,  hence,  the  deeds  to  Tillson,  Junior, 
and  his  declaration  of  trust. 

The  record  shows  that  the  declaration  of  trust,  of  May  7, 
1851,  was  between  John  Tillson,  Sen.,  and  Moulton,  modifying 
and  changing  essentially  the  terms  of  the  declaration  of  July 
7,  1849.     It  is  as  follows : 

"  This  agreement,  made  this  seventh  day  of  May,  in  the  year 
one  thousand  eight  hundred  and  fifty-one,  between  John  Tillson, 
now  in  the  city  of  New  York,  of  the  first  part,  and  Charles  F. 
Moulton,  now  in  the  same  place,  of  the  second  part ;  whereas, 
John  Tillson,  Junior,  son  of  the  said  party  of  the  first  part,  now 
holds  in  trust  and  without  any  beneficial  interest  therein,  the 
following  parcels  or  tracts  of  land,  situated  in  Illinois,  that  is 
to  say,  S.  E.  36,  1  S.,  9  W.,  containing  one  hundred  and  sixty 
acres,  situated  in  Adams  county,  in  the  State  of  Illinois,  and 
adjoining  the  city  of  Quincy,  in  said  county  and  State ;  lots 
number  four  and  seven,  in  subdivision  of  the  north-east  of  the 
north-west  quarter  of  section  four,  township  thirty-nine  north, 
in  range  fourteen  east  of  third  meridian,  as  laid  off  by  the  State 
Bank  of  Illinois,  and  attached  to  the  city,  containing  ten  acres, 
including  the  streets,  be  the  same  more  or  less  ;  also  number 
two,  and  eleven  feet  off  east  side  lot  number  three,  in  block 
number  twenty-two,  in  Kinzie's  addition  to  Chicago ;  which 
trust,  and  the  disposition  of  the  said  real  estate  are  at  the 
entire  control  of  the  said  party  of  the  first  part;  and  whereas, 
the  said  party  of  the  second  part,  did,  on  the  7th  day  of  May, 
instant,  advance  and  pay  the  said  party  of  the  first  part  the  sum 
of  ten  thousand  five  hundred  and  sixty-six  dollars,  ($10,566,) 
in  order  to  become  jointly  interested  with  the  said  party  of  the 
first  part,  and  as  the  consideration  therefor  in  the  said  lands, 
in  the  manner  and  to  the  extent  hereinafter  stated ;  now  there- 
fore this  agreement  witnesseth,  that  the  said  parties  hereto  have 
mutually  contracted  and  agreed,  and  hereby  do  mutually  con- 
tract and  agree,  to  and  with  each  other,  as  follows,  that  is  to 
say  :  the  said  party  of  the  first  part  shall  proceed  to  make  sales 
of  the  said  lands,  from  time  to  time,  and  as  desirable  opportu- 
nities shall  offer,  and  that  said  John  Tillson,  Jun.,  shall  duly 
execute,  acknowledge,  and  deliver  deeds  therefor,  as  directed 
by  the  said  party  of  the  first  part,  and  the  proceeds  of  the  said 
sales  shall  be  received  by  the  party  of  the  first  part,  and  after 
deducting  the  amount  of  taxes  paid  on  the  said  premises  since 
they  were  purchased,  in  the  year  one  thousand  eight  hundred 
and  forty-eight,  as  well  as  those  hereafter  to  be  assessed  on  the 
same,  up  to  the  time  of  such  sale  or  sales,  to  be  by  him,  the 
party  of  the  first  part,  deposited  from  time  to  time,  and  with 
all  convenient  dispatch,  in  the  New  York  Life  Insurance  and 
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Trust  Company,  to  the  credit  of  the  said  party  of  the  second 
part,  and  duly  indorsed  on  this  agreement  by  the  said  New 
York  Life  Insurance  and  Trust  Company,  until  the  whole  of 
the  aforesaid  advance  of  ten  thousand  five  hundred  and  sixty- 
six  dollars,  with  all  the  interest  thereon,  at  the  rate  of  seven 
per  cent,  per  annum,  shall  be  fully  paid  and  reimbursed,  unless 
the  said  party  of  the  second  part  shall  hereafter  direct  the  said 
payment  to  be  otherwise  made  and  appropriated,  in  which  case, 
such  directions  shall  be  promptly  and  faithfully  complied  with, 
and  all  sums  or  proceeds  realized  for  the  real  estate  beyond  the 
said  sum  of  ten  thousand  five  hundred  and  sixty-six  dollars, 
with  the  interest  thereon  as  aforesaid,  shall  be  equally  divided 
by  and  between  the  said  parties  hereto.  And  it  is  further 
mutually  agreed,  that  the  said  party  of  the  first  part  shall  be 
the  agent  for  effecting  sales  of  the  said  premises,  according  to 
the  true  intent  and  meaning  hereof,  but  shall  not  be  entitled  to 
charge  the  concern  any  commission  or  other  compensation  for 
his  agency,  beyond  his  actual  disbursements,  which  shall  not 
include  traveling  expenses  ;  and  the  said  party  of  the  second 
part  shall  be  deemed  beneficially  interested  in  the  said  lands,  to 
the  extent  provided  for  herein,  and  that  the  said  John  Tillson, 
Jun.,  shall  and  will  in  all  respects  follow  and  obey  the  instructions 
and  directions  of  the  said  party  of  the  first  part  in  regard  to  the 
execution,  acknowledgment  and  delivery  of  the  said  deeds,  and 
that  the  said  party  of  the  first  part  shall  be  responsible  for  the 
purchase  money,  and  the  disposition  or  other  appropriation 
thereof,  according  to  the  true  intent  and  meaning  of  this  agree- 
ment;  and  that  the  said  John  Tillson,  Jun.,  shall  be  deemed 
and  taken  as  holding  the  title  to  the  said  lands,  for  the  use  and 
purposes  herein  expressed,  and  for  no  other.  Witness  the 
interchangeable  signatures  of  the  parties  hereto,  the  day  and 
year  first  above  written. 


(Signed,)        JOHN  TILLSON. 
C.  F.  MOULTON. 


SEAL. 
SEAL. 


On  the  same  day,  and  at  the  same  place,  the  parties  made  a 
further  agreement  under  their  hands  and  seals,  by  which,  refer- 
ring to  said  agreement,  it  was  provided  that,  "  notwithstanding 
the  power  thereby  given  to  the  said  John  Tillson,  Sen.,  as  to  the 
entire  control  and  management  of  the  property  therein  men- 
tioned, yet  no  sale  of  the  whole,  or  of  a  large  portion  thereof, 
should  be  made  without  consulting  or  advising  with  said  Moul- 
ton, it  being  the  intention  of  the  parties  to  divide  the  Quincy 
lot  into  eighty  parts,  or  in  like  manner  as  Nevin's  addition  lot, 
and  to  sell  the  same  in  preference,  to  persons  who  will  build  or 
improve  the  lots,  and  thus  give  increased  value  to  the  remainder ; 
and  that  in  the  reimbursement  of  the  principal  sum  of  $10,566, 
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and  interest,  or  at  the  expiration  of  five  years,  the  balance  of 
the  property  Remaining  unsold  should  be  divided  by  lot  equally 
between  them." 

The  record  shows  further,  by  Exhibit  "  G,"  that  on  the  same 
day  the  parties  entered  into  a  further  agreement,  by  wliich,  re- 
ferring' to  the  declaration  of  trust  executed  by  John  Tillson,  Jr., 
July  7th,  1849,  it  was  provided  that  John  Tillson,  Jr.,  had  been, 
by  the  agreement  of  the  7th  May,  1851,  released,  and  was  by 
this  further  agreement  released,  from  all  liability  on  account  of 
the  trust  of  the  7th  July,  1849,  except  as  to  the  S.  E.  36, 1  S.  9 
W.,  and  the  Chicago  property,  being  lots  four  and  seven,  and  lots 
two  and  part  of  three,  hereinbefore  described  as  included  in  the 
declaration  of  trust  of  the  7th  July,  1849,  and  also  in  the  agree- 
ment of  the  7th  May,  1851,  and  that  the  declaration  of  trust  of  the 
7th  July,  1849,  has  been  so  modified  that  hereafter  the  S.  E. 
36,  1  S.,  9  W.,  and  the  Chicago  property,  were  to  be  held  by 
John  Tillson,  Jr.,  for  the  joint  benefit  of  C.  F.  Moulton  and  J. 
Tillson,  Sen.,  upon  the  terms  and  conditions  of  their  agreement 
of  the  7th  May,  1851,  a  copy  of  which,  J.  Tillson,  Sen.,  was  to 
furnish  J.  Tillson,  Jr.,  and  that  all  the  other  real  estate  men- 
tioned in  the  trust  deed  of  July  7th,  1849,  had  been  purchased 
by  John  Tillson,  and  released  to  him  by  Moulton. 

The  recitals  in  these  agreements  are  conclusive  on  the  facts, 
that  Moulton  advanced  ten  thousand  five  hundred  and  sixty-six 
dollars,  in  order  to  become  jointly  interested  with  Tillson  in 
the  Chicago  property  and  the  Quincy  quarter  section,  and  that 
the  other  lands  described  in  the  declaration  of  trust  of  July  7th, 
1849,  by  John  Tillson,  Jr.,  had  been  paid  for  by  Tillson,  Sen., 
and  released  to  him  by  Moulton.  The  declaration  is  plain  and 
explicit  as  to  all  the  purposes  and  objects  for  which  it  wras 
executed,  and  the  parties  must  be  bound  by  it,  and  this  case 
must  be  viewed  from  that  standpoint. 

The  Chicago  property,  undisposed  of,  and  the  Quincy  quarter, 
which  was  held  from  that  time  forth  by  John  Tillson,  Jr.,  as 
the  trustee,  was  all  the  property  in  which  Moulton  had  any 
interest,  and  that  interest  was  the  charge  upon  it  of  $10,566, 
and  interest,  and  nothing  more.  This  debt,  and  this  only,  was, 
at  that  date,  chargeable  on  this  fund  —  it  was  burdened  with  no 
other  debt.  The  agreement  of  May  7th,  1851,  by  strong  im- 
plication, admits  that  the  lands,  at  that  time,  belonged  to  John 
Tillson,  Senior,  and  in  order  to  get  an  interest  in  them,  Moulton 
had  advanced  the  above  amount.  That  Tillson  had  the  exclusive 
right  to  sell  them  and  to  control  the  trust,  and  after  Moulton 
should  have  been  paid  his  advance,  the  balance  of  the  proceeds 
of  the  land,  or  the  balance  of  the  land  unsold,  was  to  be  equally 
divided  between  them.     It  is  made  a  common  property  in  which 
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each  has  an  equal  interest,  subject  to  the  prior  claim  of  Moulton 
for  the  sum  he  advanced. 

The  complainant  then,  in  taking  the  mortgage,  had  a  right  to 
rely  on  these  declarations  of  the  parties,  and  to  deal  with 
Tillson  as  having  a  beneficial  interest  in  the  residuum. 

We  will  now  inquire  how  the  complainant  became  connected 
with  this  Quincy  quarter,  and  from  what  facts  the  equity  he 
may  be  supposed  to  have,  arose. 

It  appears  from  the  record  that  the  quarter  was  purchased  by 
John  Tillson,  Sen.,  of  one  Skiddy,  in  October,  1848,  and  the 
deed  taken  to  John  Tillson,  Jr.,  he,  at  the  same  time,  executing 
to  Skiddy  a  mortgage  for  $54,000,  part  of  the  purchase  money. 
To  pay  off  this  mortgage,  the  money  was  borrowed  by  Tillson, 
Nov.  3,  1849,  of  one  Marston,  and  a  deed  of  trust  executed  to 
one  Castle,  conveying  the  land  as  security.  Skiddy's  mortgage 
was  thus  paid,  and  the  mortgage  satisfied  of  record,  December 
31,  1849. 

The  four  thousand  dollars  was  borrowed  of  Marston  on  two 
notes,  of  two  thousand  dollars  each.  The  first  was  paid  about 
the  time  it  became  due,  Nov.  3, 1849.  The  second  note  became 
due  Nov.  3,  1851,  and  remained  unpaid  until  May  3,  1853, 
when  it  became  necessary  to  make  arrangements  to  pay,  a  sale 
under  the  deed  of  trust,  from  which  there  is  no  redemption, 
being  threatened. 

At  this  juncture,  John  Tillson,  Sen.,  executed  a  note  to 
Marston,  with  complainant  as  his  surety,  for  twenty-two  hundred 
dollars,  the  amount  of  principal  and  interest  due,  payable  in 
thirty  days,  on  which  the  property  was  released  from  the  deed 
of  trust. 

To  secure  the  complainant  for  his  suretyship,  John  Tillson, 
Senior,  in  the  name  of  John  Tillson,  Jr.,  and  professing  to  act 
as  his  attorney,  executed  a  mortgage  to  complainant  on  this 
quarter  section.  The  mortgage  was  dated  May  6,  1853,  and 
recorded  March  11,  1854. 

The  record  further  shows,  by  the  answer  of  Moulton,  that 
soon  after  the  execution  of  this  note  and  mortgage  to  complain- 
ant, in  the  same  month  of  May,  1853,  John  Tillson,  Sen.,  died 
in  the  city  of  New  York,  insolvent.  The  note  had  not  then 
matured.  Complainant  paid  it,  and  now  asks  that  his  lien  may 
be  enforced  against  the  land,  or  the  proceeds  of  its  sale. 

It  appears  by  the  record,  that  in  November,  1851,  John 
Tillson,  Sen.,  borrowed  a  large  sum  of  money  of  Clark  &  Co., 
and  caused  John  Tillson,  Jr.,  to  convey  this  land  toL.  C.  Clark, 
the  leading  member  of  the  firm,  by  an  absolute  deed.  It  does 
not  appear  that  Tillson,  Jr.,  knew  the  object  of  this  conveyance ; 
that  Moulton  was  residing  in  France,  his  business  in  this  country 
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being  attended  to  by  one  Ely,  residing  in  the  city  of  New  York. 
Mr.  Ely,  as  agent  of  Moulton,  in  January,  1854,  paid  off  this 
loan  to  Clark,  with  the  interest  which  had  accrued,  and  all  the 
expenses  connected  with  the  transaction,  took  an  assignment  of 
the  drafts  and  other  papers  representing  Tillson's  debt  to  Clark 
&  Co.,  and  also  a  deed  from  Luther  C.  Clark  to  Moulton,  for 
the  land.  This  deed  was  recorded  March  14,  1854,  subsequent 
to  the  recording  of  Tillson's  mortgage  to  the  complainant. 

This  was  done  by  Ely,  as  agent  of  Moulton.  After  the  origi- 
nal bill  was  filed  in  the  cause,  and  in  virtue  of  this  deed, 
Moulton,  on  the  22nd  Dec,  1854,  caused  the  tract  to  be  divided 
into  small  lots,  and  sold  them  for  a  sum  exceeding  forty  thou- 
sand dollars,  and  claims  a  right  to  hold  the  entire  proceeds  as 
his  own. 

To  meet  these  facts,  an  amended  bill  was  filed  by  complain- 
ant, alleging  that  the  deed  to  L.  C.  Clark,  although  absolute  on 
its  face,  was  but  security  for  the  loan  Tillson  had  of  them,  and 
so  known  to  Ely  at  the  time  he  took  the  assignment  of  the 
drafts,  etc.,  and  the  deed  to  Moulton,  and  prays  that  the  pro- 
ceeds of  this  sale  may  be  applied  to  complainant's  mortgage. 

We  think  the  proof  shows  conclusively,  that  the  deed  to 
Clark  was  but  a  security  for  the  debt  of  Tillson,  and  that  Ely 
was  so  informed  when  he  took  the  deed.  He  took  this  deed, 
not  as  a  purchaser  of  the  land,  but  simply  by  paying  the  debt 
to  Clark  &  Co.,  and  thus  substituting  Moulton  as  the  creditor 
instead  of  Clark  &  Co.,  with  the  right,  on  settlement  with 
Tillson,  to  charge  this  amount  thus  paid  Clark  &  Co.,  against 
Tillson's  interest  in  the  land.  If  not  so,  why  was  an  assign- 
ment of  Tillson's  papers  taken  ?  The  transaction  simply 
amounts  to  this,  that  Moulton  paid  the  mortgage  debt  to  Clark 
&  Co.,  and  under  his  deed  from  L.  C.  Clark,  held  the  property 
as  Clark  held  it — as  security  only,  Moulton  well  understanding 
that  on  an  adjustment  of  their  several  rights  and  equities,  he 
would  be  entitled  to  set  it  up  as  a  charge  against  the  land. 

It  is  objected,  however,  that  the  proof  that  this  land  was  con- 
veyed to  Clark  as  security  merely  for  a  loan,  is  wanting — that 
there  was  no  sufficient  evidence  of  that  fact — that  the  deposition 
of  Edward  Chase,  taken  to  prove  it,  was  inadmissible. 

Chase,  in  his  deposition,  gives  a  copy  of  a  paper  entrusted  to 
him  by  J.  Tillson,  Senior,  for  safe-keeping,  signed  by  Luther  C. 
Clark,  bearing  date  on  the  day  of  the  execution  of  the  deed  to 
him  by  Tillson,  which  is  to  all  intents  and  purposes,  in  equity,  a 
defeasance.  The  original  was  not  produced,  and  the  excuse 
given  by  complainant  is,  that  it  was  not  in  his  power,  nor  was 
the  witness ;  that  he  resided  in  another  State,  to  which  our 
process  did  not  reach,  and  a  subpoena  duces  tecum  would  have 
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been  ineffectual.  But  we  do  not  think  the  original  defeasance 
should  have  been  produced ;  neither  the  complainant  nor  Moul- 
ton were  parties  to  it,  nor  had  they  any  power  over  it.  The 
question  was  not,  was  there  a  written  defeasance,  nor  as  to  its 
particular  terms.  The  only  question  was  as  to  a  fact — did  Tillson 
convey  the  land  to  Clark  as  security  for  an  advance  of  money  ? 
If  he  did,  then  Clark  was  a  mortgagee  only,  and  this  may  be 
proved  by  parol. 

It  has  been  held,  that  proof  of  a  sale  of  goods  or  payment  of 
money,  may  be  made  by  parol,  though  there  be  a  receipt,  without 
accounting  for  its  absence  ;  parol  proof  being  of  as  high  a  nature 
as  the  receipt.  Southivick  v.  Hey  den,  7  Cowen,  334.  In  strict- 
ness of  law,  a  mere  written  agreement  not  under  seal,  and  a 
verbal  agreement,  are  regarded  as  of  the  same  dignity.  The 
leading  distinction  is  between  contracts  by  specialty  and  those 
by  parol. 

The  testimony  of  Ely,  the  agent  of  Moulton,  in  making  the 
arrangement  with  Clark,  shows  clearly,  that  he  had  this  infor- 
mation from  Clark — that  Clark  told  him  before,  and  at  the  time 
he  made  the  deed,  that  he  held  the  land  as  security  only,  and 
Tillson's  administrator  had  also  given  him  the  same  information, 
and  the  fact  that  Ely  paid  the  money  on  Tillson's  indebtedness, 
and  took  an  assignment  of  these  securities  to  Moulton,  is  a  strong 
admission  of  the  fact.  An  assignment  of  a  mortgage  debt  is  an 
assignment  of  the  mortgage.  Lucas  v.  Harris  et  al.,  20  111. 
R.  165. 

The  fact,  then,  that  Clark  held  this  land  as  security  only,  we 
deem  sufficiently  proved.  This  court  has  frequently  decided, 
that  a  deed  of  real  estate,  absolute  in  its  terms,  if  intended  as 
security  for  a  debt,  will  be  held,  both  at  law  and  in  equity,  as  a 
mortgage.  It  is  always  a  question  of  intention,  which  can  be 
established  by  parol  evidence.  Lane,  qui  tain,  v.  Shears,  1 
Wendell,  433  ;  Miller  et  al.  v.  Thomas  et  al.,  14  111.  R.  428 ; 
Delahay  v.  McConnel,  4  Scam.  157. 

The  maxim  in  equity  is,  once  a  mortgage,  always  a  mortgage, 
and  the  true  character  of  every  conveyance  of  land  is  open  to 
inquiry  and  investigation,  no  matter  what  form  the  parties  may 
have  given  the  transaction.  Wynkoop  v.  Coiving-  et  al.,  21  111. 
R.  580. 

Moulton,  then,  by  his  deed  from  Clark,  took  the  title  which 
Clark  had,  and  is  affected  by  all  the  equities  in  favor  of  third 
persons.  Pendleton  and  Wife  v.  Fay  et  al.,  2  Paige  Ch.  206. 
John  Tillson's  right  to  an  interest  in  the  land, is  in  no  way  affected 
by  this  arrangement  of  Ely's  for  Moulton.  Tillson  still  remained 
as  he  was  before,  one  of  the  cestuis  que  trust  in  this  entire  tract 
of  land.     The  question  now  arises,  if  he   had  such  interest, 


JANUARY  TERM,   1860.  657 

Tillson  v.  Moulton  et  al. 

could  he  lawfully  mortgage  it  ?  We  can  discover  no  reason  in 
law  or  justice,  why  he  should  not  have  this  power.  He  had  an 
interest  in  it,  if  the  fee  was  in  another  person,  and  why  he 
should  not  secure  one  who  advanced  the  money  to  save  the  whole 
tract  from  total  loss,  if  the  creditor  was  willing  to  take  it,  we 
cannot  discover.  It  was  trust  property,  but  John  Tillson,  Senior, 
was  one  of  the  two  cestuis  que  trust,  the  other  having  no  pre- 
ference over  the  proceeds  of  the  land,  except  to  the  extent  of 
his  advances  to  purchase  it  and  to  reclaim  it  from  the  Clark  mort- 
gage. All  the  books  acknowledge  a  right  in  the  cestui  que  trust 
to  receive  the  profits  and  to  dispose  of  the  land  in  equity.  1 
Maddox  Ch.  451,  453. 

Chancellor  Kent  says :  The  cestui  que  trust  may  convey  his 
interest  at  his  pleasure,  as  if  he  were  the  legal  owner,  without 
the  technical  forms  essential  to  pass  the  legal  estate.  4  Kent's 
Com.  303.  It  would  seem  to  us,  that  Tillson,  Senior,  had  as  per- 
fect a  right  to  give  this  security  to  the  complainant,  as  he  would 
have  had  to  secure  him  by  the  conveyance  of  any  other  property 
to  which  he  had  a  legal  or  equitable  title.  It  could,  in  no  way, 
affect  Moulton's  interest  in  the  trust  property,  so  that  he  should 
not  complain.  This  land  might  have  been  sacrificed  for  the 
Marston  debt,  had  not  complainant  so  opportunely  stepped  in  to 
save  it,  as  well  for  Moulton  as  for  Tillson,  Senior.  The  existing 
indebtedness  to  Marston — the  deed  of  trust  in  the  hands  of 
Castle — executing  the  note  to  Marston  and  making  this  mort- 
gage, are  all  so  knitted  to  each  other,  as  to  amount  to  the  strong- 
est persuasive  evidence,  that  the  note  was  executed  by  com- 
plainant with  the  understanding  he  should  have  this  security. 
It  was  a  meritorious  transaction,  by  which  Moulton  was  much 
benefited. 

As  to  the  objection,  that  no  authority  is  shown  from  John 
Tillson,  Jr.,  to  make  this  mortgage,  it  is  a  sufficient  answer  to 
say,  that  John  Tillson,  Jr.,  is  one  of  the  defendants  to  the  bill  of 
complaint,  and  the  bill  is  taken  as  confessed  against  him.  As 
to  him,  the  fact  is  admitted,  for  all  the  purposes  of  this  contro- 
versy, that  the  mortgage  was  properly  made.  He  has  not 
denied  the  authority  of  John  Tillson,  Sen.,  to  make  the  mortgage. 

But  if  this  be  not  so,  equity  regards  substance  rather  than 
form,  and  the  substance  of  this  transaction  was,  if  complainant 
would  secure  the  payment  to  Marston,  and  save  the  land  from 
the  deed  of  trust,  he  should  be  made  secure  by  the  land.  Tillson 
was  dealing  with  a  fund  in  which  he  had  an  interest,  and  had  a 
perfect  right  to  pledge  it  for  any  legitimate  purpose.  As  it  does 
not  affect  Moulton's  interest  injuriously,  he  has  no  right  to 
complain.  Tillson  having,  in  good  faith,  and  for  a  most  merito- 
rious purpose,  undertaken  to  pledge  this  fund,  a  court  of  equity, 
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disregarding  the  form  in  which  it  has  been  done,  will  enforce 
the  lien  so  created. 

Finding,  then,  that  John  Tillson,  Sen.,  had  such  an  interest  in 
this  fund  as  could  be  pledged,  we  can  see  no  ground  of  claim 
on  the  part  of  Moulton  to  charge  it  with  claims  which  were  not, 
when  the  fund  was  created,  May  7,  1851,  chargeable  to  it. 
That  agreement  is  clear  and  distinct.  There  can  be  no  pretense 
to  charge  it  with  other  debts  Tillson  owed  Moulton,  unconnected 
with  this  land,  certainly  not  to  the  exclusion  of  the  specific  lien 
of  the  complainant  upon  the  fund.  A  specific  lien  has  never  yet 
been  known  to  be  cut  off  by  a  general  equity. 

As  to  those  debts,  there  is  no  propriety  whatever  in  placing 
them  on  a  better  footing  than  those  of  any  of  the  general  credi- 
tors of  Tillson.  As  to  those  debts,  Moulton  must  take  his 
chances  with  other  creditors.  It  would  be  iniquitous  to  post- 
pone a  specific  lien  to  them. 

The  decree  of  the  court  below  is  reversed,  and  the  cause 
remanded,  with  direction  to  that  court  to  refer  the  cause  to  the 
master,  to  find  the  total  amount  for  which  Moulton  sold  the 
south-east  quarter  of  section  36,  town  1  south,  range  9  west, 
adjoining  Quincy,  in  Adams  county,  and  charge  him  therewith. 

Charge  this  fund  with  the  amount  advanced  by  Moulton,  in 
order  to  become  interested  in  it,  and  interest,  for  which  he  is 
entitled  to  a  credit.  Then  divide  what  remains  into  two  equal 
portions. 

From  one  portion,  accruing  to  Tillson,  deduct  the  money  paid 
by  Moulton  to  L.  C.  Clark,  to  redeem  the  land  from  Clark's 
mortgage,  and  the  interest  and  expenses.  Also  deduct  fifteen 
hundred  dollars  and  interest  thereon,  from  the  sale  of  the  Chicago 
property  to  Newberry.  Deduct,  also,  one-half  the  expenses 
Moulton  incurred  in  dividing  and  selling  the  quarter  section. 

On  the  balance  remaining,  interest  will  be  calculated  to  the 
time  of  computation,  out  of  which  the  complainant  will  be  satis- 
fied his  lien,  being  the  amount  of  his  mortgage  on  this  fund,  and 
interest  thereon.     The  defendant,  Moulton,  will  pay  the  costs. 

Decree  reversed. 
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ABATEMENT. 

1 .  A  general  demurrer  is  a  waiver  of  a  plea  in  abatement.   Fergerson  v.  Rawlings,  69 . 

2.  Our  statute  requires  that  the  affidavit  in  support  of  a  plea  in  abatement,  should 

state  positively  the  truth  of  the  facts  relied  on.  A  statement  by  the  affiant, 
that  they  are  true  "  to  the  best  of  his  knowledge  and  belief,"  is  insufficient. 
King  v.  Haines  et  al.  340. 

3.  After  forming  an  issue  in  fact,  it  is  too  late  to  urge  objections  to  the  form  of  the 

plea,  or  the  sufficiency  of  the  affidavit.    Ibid.  340. 

4.  The  proper  course  is  to  move  to  strike  the  affidavit  from  the  files  before  filing 

replication;  or  if  the  plea  is  defective,  it  should  be  demurred  to.    Ibid.  340. 

ABSTRACT  OF  RECORD. 

The  court  will  refuse  to  consider  a  case,  where  a  defective  abstract  is  furnished  ; 
referring  to  the  pages  of  the  record  to  be  examined,  instead  of  presenting  the 
question  of  fact.     Kelleher  v.  Tisdale,  405. 

ACKNOWLEDGMENT  OF  DEEDS. 

1.  *  The  deed  of  a  married  woman  may  be  set  aside,  if  wicked  and  extraordinary 

means  are  resorted  to  for  the  purpose  of  coercing  an  acknowledgment  of  its 
execution.     Swift  et  al.  v.  Castle,  209. 

2.  An  acknowldegment  made  before  a  mayor  of  a  town  in  the  United  States  is 

insufficient.     Dundy  v.  Chambers,  369. 

3.  A  certificate  of  acknowledgment  must  show  that  the  wife  was  known  to  the 

officer  to  be  the  person  who  signed  the  deed.     Gove  et  al.  v.  Gather,  634. 

ACTION. 

1.  Neither  a  trespasser  nor  person  in  possession  as  a  wrong  doer,  can  recover 

against  the  owner  of  the  fee  witb  right  of  possession.     Hoots  v.  Graham,  81. 

2.  An  action  of  trespass  will  lie  against  a  municipal  corporation.    Allen  v.  City  of 

Decatur,  332. 

3.  Trespassers  may  be  held  jointly  and  severally  liable,  and  the  acts  and  declara- 

tions of  any  one,  may  be  chargeable  upon  all.     Ously  v.  Hardin,  403. 

4.  In  actions  for  torts  to  the  person,  or  malicious  injury  to  property,  exemplary 

damages  may  be  given.     Ibid.  403. 

5.  The  party  injured  may  show  to  the  jury,  that  he  was  of  weak  mind  and  incapable 

of  taking  care  of  himself.     Ibid.  403. 

6.  "Where  parties  had  submitted  differences  between  them  to  an  arbitration,  which 

resulted  in  an  award,  the  legality  of  which  was  questioned,  and  they  agree  to  a 
second  arbitration,  abrogating  the  first  award,  which  one  of  the  parties  refused 
to  recognize,  an  action  will  lie  upon  the  matters  of  difference  first  submitted. 
Burnside  v.  Potts,  411. 

*  Note.    Judge  Breese  did  not  dissent  from  this  principle,  but  insisted  that  the  proof  in  the 
case  did  not  establish  that  wicked  or  extraordinary  means  were  used  in  the  case. 
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7.  In  an  action  for  malicious  prosecution,  want  of  probable  cause  must  be  shown. 

Wade  v.  Walden,  425. 

8.  The  existence  of  malice  is  not  sufficient  to  raise  a  presumption  of  want  of  prob- 

able cause.     Ibid.  425. 

9.  What  constitutes  probable  cause  is  a  question  of  law.     Ibid.  425. 

10.  Where  A  obtained  a  decree  that  a  certain  sum  should  be  paid  to  him,  out  of 
an  allowance  to  B,  from  the  estate  of  C,  but  the  administrator  paid  the  whole 
amount  to  B,  in  disregard  of  the  decree ;  held,  that  A  could  not  institute  pro- 
ceedings against  the  administrator  to  recover,  he  not  being  a  party  to  the  suit 
in  chancery  which  occasioned  the  decree.     Hopper  v.  Ferguson,  438. 

11.  In  an  action  of  slander,  for  words  charging  the  plaintiff  with  fornication  or 
adultery,  no  reference  need  be  made  in  the  pleadings  to  the  statute  on  that 
subject.     Elam  v.  Badger,  498. 

12.  Words,  which,  in  their  common  acceptation,  amount  to  a  charge  of  fornication, 
are  slanderous,  and  are  actionable  without  colloquium  or  innuendo ;  and  the 
latter,  if  used,  is  at  most,  but  surplusage.     Ibid.  498. 

13.  Where  the  defense  in  such  a  case  rests  on  the  ground  of  privileged  communi- 
cations, it  must  be  shown  that  the  words  were  spoken  at  such  a  time,  and  under 
such  circumstances  as  would  negative  the  supposition  of  malice  in  using  them. 
Ibid.  498. 

See  Malicious  Prosecution. 

ADMINISTRATOR. 

1.  Where  A  obtained  a  decree  that  a  certain  sum  should  be  paid  to  him,  out  of  an 

allowance  to  B,  from  the  estate  of  C,  but  the  administrator  paid  the  whole 
amount  to  B,  in  disregard  of  the  decree ;  held,  that  A  could  not  institute  pro- 
ceedings against  the  administrator  to  recover,  he  not  being  a  party  to  the  suit 
in  chancery  which  occasioned  the  decree.     Hopper  v.  Ferguson,  438. 

2.  It  is  the  duty  of  an  administrator  to  interpose  the  presumptions  and  limitations 

of  law  against  claims.     Heirs  of  Langworthy  v.  Baker,  484. 

3.  Where  an  administrator  de  bonis  non  died  after  he  obtained  an  order  to  sell  real 

estate,  his  successor  should  perfect  the  sale ;  if  his  authority  is  doubted,  or 
he  needs  advice,  a  court  of  equity,  and  not  a  court  of  law,  is  the  proper  resort. 
Baker  v.  Bradsby  et  al.  632. 

AFFIDAVIT. 

See  Abatement,  2,  3,  4.     Practice,  18, 19,  20,  25. 

AGENT  — AGENCY. 

1.  In  order  to  make  a  ratification  of  the  acts  of  an  agent  binding  on  his  principal, 

he  must  be  fully  and  fairly  informed  of  all  the  material  facts  and  circumstances 
of  the  matter  which  he  has  ratified.     Mathews  v.  Hamilton,  470. 

2.  A  principal  is  bound  by  the  acts  of  his  agent,  only  so  far  as  they  are  within  the 

scope  of  the  agent's  authority.     Ibid.  470. 

3.  The  fact  of  agency  must  be  shown  from  the  evidence  adduced  before  the  jury. 

Ibid.  470. 

AGREEMENT. 

Before  a  liability  on  the  part  of  a  defendant  can  be  created,  either  an  express  or  an 
implied  agreement  must  be  established.     Berber  v.  Kerzinger,  346. 

ALTERATION  OF  DEEDS. 

1.  Where  interlineations  or  alterations  occur  in  a  deed,  it  is  presumed  they  were 

made  after  it  was  executed,  and  the  party  claiming  under  it  must  explain  them. 
Montag  v.  Linn,  551. 

2.  An  alteration  of  the  numerical  description  of  land  is  fatal  to  a  deed,  if  unex- 
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plained,  and  should  not  be  countenanced;  and  may  not  be  explained  by  that 
portion  of  the  deed  which  says  it  was  granted  to  A.  B.  for  military  services,  etc., 
without  additional  proof  of  identity.     Montagv.  Linn,  551. 

See  Deeds,  12,  13. 

APPEALS. 

No  appeal  lies  to  the  Circuit  Court  from  the  decision  of  the  Board  of  Supervisors 
in  reference  to  property  claimed  to  be  exempt  from  taxation.  Worthington  v. 
County  of  Pike,  363. 

ARBITRATION  — AWARD. 

1.  Where  parties  had  submitted  differences  between  them  to  an  arbitration,  which 

resulted  in  an  award,  the  legality  of  which  was  questioned,  and  they  agree  to 
a  second  arbitration,  abrogating  the  first  award,  which  one  of  the  parties 
refused  to  recognize,  an  action  will  lie  upon  the  matters  of  difference  first  sub- 
mitted.    BurnsideY.  Potts,  411. 

2.  Where  an  award  directed  that  a  sum  of  money  and  certain  costs  should  be  paid, 

in  default  of  which  certain  chattels  should  be  sold  and  the  proceeds  applied  in 
satisfaction  of  the  award,  the  owner  of  the  chattels  cannot  recover  the  value 
of  them,  if  he  has  failed  to  obey  the  award.     Leitch  v.  Beaty,  642. 

ATTACHMENT. 

1.  Our  statute  does  not  authorize  the  issuing  of  an  attachment,  merely  because  a 

party  resides  in  another  county  than  that  in  which  he  transacts  business,  or 
merely  because  he  goes  into  another  State,  if  there  is  not  any  intention  on  his 
part  to  avoid  service  of  process,  or  to  remain  away  permanently.  Boggs  v. 
Bindskoff  et  al.  66. 

2.  The  enactment  of  the  thirtieth  section  of  the  attachment  law  of  1833  was  not 

intended  to  repeal  the  first  section  of  the  law  then  in  force.  It  was  remedial 
and  not  restrictive.  So  of  the  amendment  of  1851  to  the  attachment  law. 
Haldeman  v.  Starrett,  393. 

3.  The  levy  of  an  attachment  will  not  cut  off  the  right  of  a  party  to  land  acquired 

in  good  faith,  under  an  unrecorded  deed,  if  the  attaching  creditor  had  notice 
of  the  conveyance.     Cox  v.  Milner,  476. 

See  Pleading.     Practice. 

ATTORNEY  — CLIENT. 

Where  one  attorney  agrees  with  another  to  prosecute  a  suit  for  a  third  party,  in 
consideration  that  the  fees  shall  be  divided,  and  he  fails  in  his  suit,  he  cannot 
recover,  if  the  other  attorney  prosecutes  successfully  without  his  assistance. 
English  v.  McConnel,  513. 

BANKS  AND  BANKING. 

1.  Banks  in  New  York,  organized  under  the  general  law  of  that  State,  are  corpo- 

rations which  can  only  use  such  functions  as  that  law  confers,  and  in  the  man- 
ner directed  by  it.     Metropolitan  Bank  v.  Godfrey,  579. 

2.  These  corporations  can  only  acquire  and  hold  land,  upon  the  conditions  and 

terms,  and  in  the  way  authorized  by  the  law  of  their  creation.     Ibid.  579. 

3.  The  recording  acts  of  Illinois  require  that  the  record  of  a  mortgage  should  dis- 

close, with  as  much  certainty  as  the  nature  of  the  case  will  admit,  the  real 
state  of  the  incumbrance.     Ibid.  579. 

4.  The  Metropolitan  Bank,  being  organized  under  the  general  banking  law  of  New 

York,  cannot  take  and  hold  lands  in  its  corporate  name.    Ibid.  579. 
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BILL  OF  EXCEPTIONS. 

1.  Where  a  bill  of  exceptions  omits  to  state  that  it  contains  all   the  evidence,  the 

finding  of  the  court  will  be  sustained.     Trustees  of  Elizabethtown  v.  Lefier,  90. 

2.  A  bill  of  exceptions  in  equity  need  not  recite  the  rulings  of  the  chancellor,  which 

in  contemplation  of  law,  make  a  part  of  the  record ;  but  should  introduce  into 
the  record  that  which  would  not  otherwise  make  a  part  of  it.     Swift  et  al.  v. 
Castle,  209. 

3.  A  bill  of  exceptions  signed  and  filed  on  the  seventeenth  of  September,  when 

the  trial  was  on  the  fourteenth,  will  be  good,  when  it  appears  to  have  been 
taken  at  the  term,  if  it  shows  that  the  exceptions  were  properly  taken, 
although  no  reason  appears  why  the  bill  was  not  signed  on  the  fourteenth. 
Neece  v.  Haley,  416. 

See  Error.     Supreme  Court. 

BONDS. 

Where  sureties  agreed,  by  bonds,  that  A.  should  deliver  one  thousand  brick  to  B., 
they  cannot  be  held  liable  at  law,  on  the  bond,  because  A.  failed  to  deliver  one 
hundred  thousand  brick.     Cunningham  v.  Wrenn  et  al.  64. 

CEKTIOEAKI. 

A  petition  for  a  certiorari  to  review  the  decision  of  a  justice  of  the  peace,  must 
state  the  facts  which  show  that  the  judgment  was  not  the  result  of  negligence, 
Cliffords.  Waldrop,  336. 

CHANCERY. 

1 .  Under  a  general  prayer  for  relief,  a  court  may  modify  the  specific  prayer  of  a 

bill,  and  decree  a  sale  of  the  whole  instead  of  a  part  of  certain  premises ;  with 
or  without  declaring  a  specific  lien.     Vansant  v.  Allmon,  30. 

2.  The  debt  is  a  principal  thing,  and  the  mortgage  is  only  an  incident,  and  the 

assignment  of  the  evidence  of  indebtedness  carries  the  mortgage  with  it.  The 
mortgage  is  a  collateral  security  for  each  installment  of  indebtedness,  as  it 
becomes  due.     Ibid.  30. 

3.  A  creditor  by  note  and  mortgage  may'pursue  several  remedies,  until  his  debt 

is  satisfied.     Ibid.  30. 

4.  A  judgment  on  a  note  secured  by  mortgage,  which  remains  unsatisfied,  is  no 

bar  to  a  proceeding  to  foreclose ;  or  the  two  suits  may  be  pending  at  the  same 
time.     Ibid.  30. 

5.  A  strict  foreclosure  of  a  mortgage  does  not  extinguish  the  debt,  unless  the  value 

of  the  land  is  equivalent  to  the  indebtedness.     Ibid.  30. 

6.  If  a  defeasance  in  the  usual  form  in  a  mortgage  deed  provides,  that  if  the  notes 

are  not  paid  as  they  become  due,  that  the  mortgage  is  forfeited  to  that  extent, 
the  holder  of  a  note  is  not  obliged  to  wait  for  the  whole  indebtedness  to  ripen, 
before  he  can  proceed  to  collect.    Ibid.  30. 

7.  A  party  cannot  complain  of  an  error,  which  in  no  wise  affects  his  interest,  or 

which  makes  to  his  advantage.     Ibid.  30. 

8.  The  assignee  of  a  note  is  in  equity  regarded  as  the  purchaser  of  all  the  securi- 

ties and  remedies  attached  to  it ;  and  may  pursue  them  at  his  discretion.  So 
may  the  assignees  in  succession,  of  separate  parts  of  the  same  debt.     Ibid.  30. 

9.  The  assignee  of  the  first  due  of  several  notes  secured  by  mortgage,  has  a  pri- 

ority of  claim,  and  can  foreclose  and  sell.  The  holders  of  the  other  notes  can 
redeem  in  succession,  according  to  privilege.     Ibid.  30. 

10.  The  allegations  and  proofs  in  a  proceeding  in  chancery  must   correspond. 

Chaffin  v.  Heirs  of  Kimball,  36. 

11.  Before  a  decree  can  pass  against  an  infant,  full  proof  to  support  it  should  be 
preserved  in  the  record.    Ibid.  36. 
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12.  The  answer  of  a  guardian  ad  litem,  although  it  should  admit  that  the  charges 
in  the  bill  are  true,  will  not  sustain  a  decree  against  an  infant,  but  full  proof 
should  be  made  in  its  support.     Chaffin  v.  Heirs  of  Kimball,  36. 

13.  A  default,  or  a  decree  pro  confesso,  should  not  be  entered  against  an  infant. 
Ibid.  36. 

14.  A  resulting  trust  can  only  arise  from  the  fact,  that  a  purchase  is  made  in  the 
name  of  one,  while  the  purchase  money  belongs  to  another.  Lear  v.  Chouteau 
et  al.  39. 

15.  The  statute  of  frauds  in  reference  to  parol  contracts  for  the  sale  of  lands,  if 
relied  on  as  a  defense,  must  be  pleaded,  otherwise  it  will  be  held  to  be  waived. 
Ibid.  39. 

16.  A  court  of  equity  will  not  decree  the  specific  performance  of  every  contract, 
although  fairly  and  even  understandingly  made.     Ibid.  39. 

17.  In  order  to  induce  a  court  of  equity  to  enforce  specifically  a  contract,  it  must 
be  founded  on  a  good  consideration  —  it  must  be  reasonable,  fair  and  just. 
Ibid.  39. 

18.  An  infant  who  is  aggrieved  by  the  decree  of  a  court  of  chancery,  may  file  an 
original  bill  for  redress,  and  is  not  bound  to  proceed  by  way  of  rehearing  or 
bill  of  review.     Loyd  et  al.  v.  Malone  et  al.  43. 

19.  It  is  the  duty  of  the  court  to  appoint  a  guardian  ad  litem  to  protect  the  interests 
of  infant  suitors.     Ibid.  43. 

20.  Agreements  between  parties  not  to  bid  at  a  public  sale,  will  vitiate  it.    Ibid.  43. 

21.  Where  a  party  files  his  answer  to  a  bill,  sooner  than  he  might  have  been  com- 
pelled to  do,  it  does  not  entitle  him  to  a  continuance.     Reynolds  v.  Frances,  62. 

22.  Resort  must  be  had  to  a  court  of  chancery  to  reform  an  agreement.  Cunning- 
ham v.   Wrenn  et  al.  64. 

23.  Unless  it  appears  by  a  petition  to  enforce  a  mechanics'  lien,  that  a  contract 
existed  by  which  the  work  was  to  be  performed  within  three  years,  to  be  paid 
for  in  one  year  thereafter,  a  lien  will  not  be  enforced.  McClurken  et  al.  v. 
Logan  et  al.  79. 

24.  In  proceeding  to  enforce  a  mechanics'  lien  against  the  person  who  is  in  pos- 
session of  the  land,  and  for  whom  the  work  is  done  or  materials  furnished,  the 
land  may  be  sold,  and  his  interest,  whatever  it  may  be,  will  vest  in  the  pur- 
chaser.    Donaldson  et  al.  v.  Holmes  et  al.  85. 

25.  The  holder  of  the  legal  title  to  land  ought  not  to  stand  by  and  see  a  contract 
made  for  work  on  the  lot,  and  then  set  up  his  title  to  defeat  a  mechanics'  lien, 
when  he  gives  no  notice  to  the  mechanic  of  the  state  of  the  title.     Ibid.  85. 

26.  A  court  of  equity  has  jurisdiction  to  compel  the  heir  of  a  deceased  grantor  to 
execute  a  conveyance,  in  lieu  of  an  unrecorded  deed  which  has  been  lost. 
Bennett  et  al.  v.  Stow  et  al.  97. 

27.  Parol  proof  of  the  contents  of  a  lost  deed,  must  be  so  clear  as  not  to  leave  any 
reasonable  doubt  as  to  the  substance  of  the  material  parts  of  the  paper. 
Ibid.  97. 

28.  "Where  a  deed  is  delivered  to  another  than  the  grantee,  for  the  express  purpose 
of  having  it  take  effect,  and  the  grantee  subsequently  approves  of  such  act  by 
promising  to  call  for  it,  the  title  will  vest  in  him.     Ibid.  97. 

29.  A  quit-claim  deed  with  a  covenant  for  further  assurance,  will  enable  a  holder 
to  take  the  benefit  of  any  subsequently  acquired  title  in  a  grantor.     Ibid.  97. 

30.  After  proof  taken,  it  is  too  late  to  urge  that  an  affidavit  of  the  loss  of  a  deed 
was  not  filed  with  the  bill.     Ibid.  97. 

31.  A  chancellor  should  only  consider  such  evidence  as  is  material,  and  legal,  in 
rendering  a  decree ;  and  exceptions,  as  to  the  pertinency  of  evidence,  are  heard 
on  the  final  argument.     Swift  et  al.  v.  Castle,  209. 

32.  Formal  exceptions  to  depositions,  etc.,  should  be  taken  and  determined  before 
the  hearing.     Ibid.  209. 

33.  A  bill  of  exceptions  in  equity  need  not  recite  the  rulings  of  the  chancellor, 
which  in  contemplation  of  law,  make  a  part  of  the  record ;  but  should  intro- 
duce into  the  record  that  which  would  not  otherwise  make  a  part  of  it.  Ibid. 
209. 
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34.  A  married  woman  can  only  convey  her  trust  property,  (as  a  marriage  settle- 

ment,) in  the  manner  authorized  and  for  the  purposes  specified  in  the  deed 
creating  the  trust.  Creditors  of  the  husband  must  take  notice  of  the  existence 
and  conditions  of  the  trust.     StviJ't  et  al.  v.  Castle,  209. 

35.  A  marriage  settlement  is  to  have  the  same  effect  and  construction,  whether 
made  by  the  wife  before  marriage,  or  by  a  third  person.     Ibid.  209. 

36.  Where  a  particular  mode  of  appointment,  or  object,  in  a  deed  of  trust,  is  speci- 
fied, and  negative  words  are  used,  relating  to  the  appointment  or  object,  the 
negative  words  become  commandatory.     Ibid.  209. 

37.  The  deed  of  a  married  woman  may  be  set  aside,  if  extraordinary  and  wicked 
means  are  resorted  to,  for  the  purpose  of  coercing  an  acknowledgment  of  its 
execution.     Ibid.  209. 

38.  The  wife  of  a  mortgagor,  who  has  joined  in  the  execution  of  the  mortgage,  is 
a  necessary  party  to  a  proceeding  in  equity  to  foreclose.  Leonard  v.  Adm'r  of 
Villars,  377. 

39.  It  is  error  to  allow  compound  interest.     Ibid.  337. 

40.  Where  a  party  was  informed  of  every  fact  which  he  proposes  to  interpose  as  a 
defense,  when  he  abandoned  his  case,  and  permitted  a  decree  pro  confesso  to  go 
against  him,  he  should  not  be  allowed  to  file  a  bill  of  review.  Mc Daniel  v. 
James,  407. 

41.  On  a  bill  filed  for  relief,  where  notes  have  been  given  and  conveyances  made  to 
an  agent,  in  his  own  name,  in  consideration  of  a  patent  right,  the  principal 
should  be  made  a  party,  that  he  may  defend  his  interest.  The  agent  is  sup- 
posed to  be  a  trustee  for  his  principal.     Miller  v.  Whittaker,  453. 

42.  Such  a  bill  should  offer  to  reconvey  the  patent  right.     Ibid.  453. 

43.  Where  a  petition  for  a  mechanics'  lien  fails  to  show,  that  by  the  contract 
between  the  parties,  the  work  was  to  be  completed  within  two  years,  it  is  in- 
sufficient to  found  a  decree  upon.     Rogers  v.   Ward,  473. 

44.  The  court  will  not  grant  relief  in  equity  except  upon  a  strong  case  against  a 
forced  sale  of  land,  where  rights  have  been  acquired  under  the  sale,  and  where 
complainant  has  rested  an  unreasonable  time  without  an  effort  to  obtain  relief, 
or  to  correct  the  fault.     Noyes  v.  True,  503. 

45.  That  property  has  not  sold  for  the  value  that  the  neighbors  of  the  owner  might 
fix  upon  it,  is  not  a  sufficient  reason  for  setting  aside  a  sale.     Ibid.  503. 

46.  A  decree  of  foreclosure,  which  only  allows  twelve  months  for  redemption, 
and  directs  that  after  that  time,  an  absolute  conveyance  shall  be  made,  is 
erroneous.     Rhinehart  v.  Stephenson,  524. 

47.  The  act  of  1857,  amending  the  Homestead  Act,  requires  that  the  wife  of  the 
householder  shall  sign  a  waiver  or  release  of  the  homestead,  before  she  can  be 
affected  by  it.      Vanzant  v.  Vanzant,  536. 

48.  The  case  of  Kitchell  v.  Burgwin  et  uz.,  in  21  III.  K.,  page  40,  examined  and 
explained.     Ibid.  536. 

49.  The  release  or  waiver  of  the  homestead  must  be  express ;  the  usual  covenants 
in  a  deed  cannot  operate  as  such.  The  waiver  may  appear  in  the  deed  of  con- 
veyance, if  clearly  stated.     Ibid.  536. 

50.  The  usual  form  of  acknowledgment  will  bind  a  husband  ;  but  that  of  the  wife 
should  show  that  the  officer  taking  it  fully  informed  her  of  her  rights  under 
the  act,  and  that  she  voluntarily  released  or  waived  them.     Ibid.  536. 

51.  The  benefit  of  the  act  continues  to  the  widow  and  children,  until  the  youngest 
of  them  reaches  majority.     Ibid.  536. 

52.  Where  a  party  agrees  to  certain  memoranda  as  the  basis  of  a  contract  to  be 
executed,  which  memoranda  are  not  all  included  in  a  contract ;  which  is 
unnecessarily  extended  and  confused,  and  the  party  signing  does  so  under  a 
false  impression,  and  under  such  circumstances  as  prevented  his  carefully 
examining  and  considering  it ;  a  court  of  equity  will  afford  relief  by  reforming 
the  contract.     Metropolitan  Bank  v.  Godfrey,  579. 

53.  A  bill  of  revivor  against  a  posthumous  child,  not  a  party  to  a  suit,  cannot  be 
filed  so  as  to  divest  his  title  nunc  pro  tunc.  McConnel  et  al.  v.  Smith,  Adm'r, 
611. 
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54.  Depositions  taken  between  the  same  parties,  in  an  ejectment  suit,  where  the 
same  property  was  involved,  are  admissable  in  evidence  in  chancery,  where 
the  same  subject  matter  is  in  litigation.     McConnel  et  al.  v.  Smith,  Adm'r,  611. 

55.  Where  a  bill  is  dismissed,   the  answer   and   other  proceedings    go   with  it. 

Specific  relief  cannot  then  be  given  on  an  answer.  The  remedy  is  by  cross- 
bill.    Ibid.  611. 

56.  Where  an  administrator  de  bonis  non  died  after  he  obtained  an  order  to  sell  real 
estate,  his  successor  should  perfect  the  sale  ;  if  his  authority  is  doubted,  or  he 
needs  advice,  a  court  of  equity,  and  not  a  court  of  law,  is  the  proper  resort. 
Baker  v.  Bradsby  et  al.  611. 

CHATTEL  MORTGAGE. 

1.  Euel,  office  furniture,  material  for  lights,  and  all  other  detached  property  of  that 

kind,  not  like  railroad  equipments,  designed  for  the  continued  use  of  the  road, 
is  personalty,  and  corporations,  as  well  as  individuals,  can  only  mortgage  such 
property  by  conforming  strictly  to  the  statute  in  reference  to  chattel  mortgages, 
and  for  the  same  time.     Hunt  v.  Bullock,  320. 

2.  Subsequently  acquired  property  is  not  held  by  a  chattel  mortgage.     Ibid.  320. 

3.  After  a  default  in  payment  of  money  secured  by  a  chattel  mortgage,  the  mort- 

gagee must  take  possession  of  the  property  within  a  reasonable  time.  Cass  v. 
Perkins,  382. 

4.  What  is  a  reasonable  time  depends  upon  the   circumstances  of  the  particular 

case,  but  the  mortgagee  is  required  to  make  no  unnecessary  delay  in  the  asser- 
tion of  his  rights.     Ibid.  382. 

5.  The  question  upon  a  chattel  mortgage  between  the  mortgagee  and  a  purchaser, 

as  to  the  description  of  the  property,  may  be  settled  by  proof  outside  the 
mortgage.     Mattinyly  v.  Darwin,  618. 

See  Mortgage. 

CHATTELS. 
See  Personal  Property. 

CIRCUIT  COURT— CIRCUIT   CLERK. 

1.  No  appeal  lies  to  the  Circuit  Court  from  the  decision  of  the  board  of  supervisors, 

in  reference  to  property  claimed  to  be  exempt  from  taxation.  Worthington  v. 
County  of  Pike,  363. 

2.  The  decisions  of  the  Circuit  Court  on  questions  of  evidence,  will  not  be  reviewed 

here,  unless  exceptions  are  taken  at  the  time,  and  preserved  in  the  record. 
Ritchey  v.  West,  385. 

3.  Where  it  appears  that  notice  of  application  for  the  sale  of  land,  as  recited  in  a 

decree,  (pronounced  thirty  years  since,)  was  served  upon  infants,  instead  of 
their  guardians,  as  the  statute  required,  no  guardians  ad  litem  having  been 
appointed,  it  will  be  held  that  the  Circuit  Court  had  not  jurisdiction.  Whit- 
ney v.  Porter  et  al.  445. 

4.  The  admissibility  of  evidence  offered  on  the  trial  of  a  cause,  cannot  be  inquired 

into  here,  unless  exceptions  are  taken  to  the  decisions  of  the  Circuit  Court. 
Mathews  v.  Hamilton,  470. 

5.  The  constitution  creates  the  office  of  circuit  judge,  and  fixes  the  term  of  office; 

the  General  Assembly  creates  the  circuits  ;  but  the  latter  cannot  deprive  a 
judge  of  his  office  and  compensation,  by  creating  a  new  circuit  out  of  the  terri- 
tory from  which  he  was  elected.  Once  elected,  a  circuit  judge  holds  his  office 
under  the  constitution,  unless  removed  in  the  mode  prescribed  by  it.  People 
v.  Dubois,  547. 

6.  The  court  has  discretion  in  reference  to  the  time  when  testimony  may  be  re- 

ceived ;  and  a  plaintiff  in  ejectment  may  offer  a  deposition  after  testimony  has 
been  closed,  showing  title,  especially  if  it  is  rebutting  testimony.  Montag  v. 
Linn,  551. 


666  INDEX 


7.  The  statute  does  not  require  a  circuit  judge  to  use  any  formula  in  calling  a 

special  term ;  any  language  which  indicates  his  intention  is  sufficient.  Mat- 
tingley  v.  Darwin,  618. 

8.  A  circuit  judge  has  no  power  to  postpone  a  regular  term ;  the  process  made 

returnable  to  it  would  still  be  regular,  and  so  of  all  other  matters  depending 
upon  it  as  an  event.  He  may  appoint  a  special  term  at  a  time  beyond  the 
statutory  term,  the  necessity  for  which  he  is  the  sole  arbiter.     Ibid.  618. 

See  Practice. 

CITIES. 
See  Towns  and  Cities. 

CLAIM  AND  COLOR  OF  TITLE. 

1.  A  claimed  a  certain  lot,  under  the  act  of  Congress  of  March  3rd,  1823,  in  rela- 

tion to  French  claims  ;  B  derived  title  to  the  same  lot,  under  a  patent  from  the 
United  States,  "  subject,  however,  to  the  rights  of  any  and  all  persons  claiming 
under  said  act  of  Congress,"  and  had  been  in  possession  for  twelve  years. 
Held,  that  B's  title  was  such  a  title  as  is  contemplated  by  our  statute  of 
limitations,  of  1835.     Lender  v.  Kidder,  49. 

2.  Although  the  taxes  upon  land  may  not  have  been  paid  within  each  year  for 

seven  successive  years,  yet  if  they  were  paid  in  one  year  for  another  of  the 
seven,  the  party  still  being  in  possession  under  claim  and  color  of  title,  the 
requirements  of  the  statute  of  limitations,  which  took  effect  in  1839,  will  have 
been  complied  with.     Hinchman  v.  Whetstone,  185. 

3.  Where  a  party  has  been  in  possession,  under  the  first  section  of  the  limitation 

act  of  1839,  a  sufficient  length  of  time  to  present  a  bar  to  the  owner,  the  latter 
cannot  use  his  title  either  for  defense  or  recovery,  until  he  shall  have  destroyed 
the  bar,  by  purchase  or  some  other  mode.     Ibid.  185. 

4.  It  seems  a  right  to  land  acquired  by  limitation  is  affirmative,  and  may  be  en- 

forced.    Ibid.  185. 

5.  A  court  will  not  interfere  to  reduce  damages  in  actions  of  tort,  unless  the  finding 

is  oppressive.     Ibid.  185. 

6.  A  made  a  claim  to  and  improvements  upon  a  fractional  quarter  section  of  land 

in  1832  ;  a  patent  issued  to  him  therefor  in  1838;  he  resided  on  an  adjoining 
quarter  section  most  of  the  time,  until  1844,  when  he  moved  upon  it;  but 
before  then,  he  had  laid  out  the  land  into  town  lots,  and  lsased  one  of  the  lots, 
which  continued  so  leased  ever  since.  Held,  that  A  occupied  the  lot  so  leased, 
in  such  way  as  to  entitle  him  to  take  the  benefit  of  the  statute  of  limitations 
of  1835.      Williams  v.  Ballance  et  al.  193. 

7.  If  a  party  resides  upon  the  legal  subdivision  of  land,  described  in  his  patent, 

occupying  and  possessing  by  himself  and  tenants,  although  the  land  may  be 
subdivided  into  town  lots,  he  can  claim  the  benefit  of  the  statute  of  limitations 
of  1835  ;  it  is  not  necessary  that  he  should  reside  upon  every  part  and  parcel 
of  the  land.     Ibid.  193. 

8.  The  ninth  section  of  our  "conveyance  act"  is  constitutional  as  a  limitation 

law.     Stearns  v.  Gittings,  387. 

9.  Under  this  section,  the  owner  of  the  land  may  defeat  the  right  of  the  holder  of 

the  "  claim  and  color  of  title  "  by  the  payment  of  taxes  at  any  time  before 
the  period  of  limitation  has  arrived,  or  by  making  entry  and  taking  actual 
possession  of  the  land  at  any  time  before  the  adverse  claimant  becomes  its 
occupant,  or  by  a  recovery  in  ejectment  before  the  statutory  bar  has  attached 
or  occupancy  is  had,  by  the  holder  of  the  color  of  title.     Ibid.  387. 

10.  Under  this  section,  the  first  payment  of  taxes  being  the  payment  from  which 
the  time  of  limitation  begins  to  run,  must  be  made  after  the  acquisition  of  the 
claim  and  color  of  title,  and  the  taxes  must  be  paid  by  the  claimant  for  a  period 
of  seven  successive  years,  otherwise  he  is  not  entitled  to  the  benefit  of  the 
statutory  limitation.     Ibid.  387. 

11.  The  payment  of  taxes  and  color  of  title  must  concur.    Ibid.  387. 
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12.  Where  the  record  shows  the  introduction  of  evidence  to  establish  a  color  of  title 
only,  a  party  will  not  be  permitted  to  shift  his  ground,  and  use  the  evidence 
for  another  and  different  purpose.     Irwin  v.  Miller,  401. 

13.  The  word  " paid "  on  a  collector's  book,  opposite  a  tract  of  land,  is  not  evi- 
dence that  the  taxes  were  paid  by  the  person  in  whose  name  the  land  is  listed. 
Ibid.  401. 

14.  A  claimant  under  a  tax  deed  should  show  affirmatively  that  he  paid  the  taxes. 
Ibid.  401. 

15.  An  affidavit  of  loss  of  receipts,  might  authorize  proof  of  their  contents,  but 
not  the  introduction  of  the  collector's  book,  to  prove  by  the  word  "paid,"  en- 
tered on  them,  the  contents  of  such  receipts.     Ibid.  401. 

16.  Under  the  ninth  section  of  the  conveyance  act,  the  instrument  relied  on  as 
color  of  title  must  purport,  on  its  face,  to  convey  title  to  the  grantee.  Bride 
v.  Watt,  507. 

17.  An  agreement  for  title,  or  a  certificate  of  purchase  at  a  tax  sale,  is  not  sufficient. 
Ibid.  507. 

18.  The  payment  of  taxes  and  the  color  of  title,  must  concur  for  the  period  of 
seven  full  consecutive  years.     Ibid.  507. 

19.  A  subsequently  acquired  deed  cannot  relate  back  to  and  render  availing,  pre- 
viously paid  taxes  by  the  holder  of  an  agreement  for  title,  or  a  certificate  of 
purchase  at  a  tax  sale.     Ibid.  507. 

COMMON  CARRIERS. 

1.  Where  it  is  the  custom  of  an  express  company  to  enter  all  packages  before  de- 

livery, on  a  delivery  book,  and  upon  which  a  receipt  is  taken  upon  the  delivery, 
if  no  such  entry  has  been  made  upon  the  delivery  book,  it  will  not  be  presumed 
that  the  company  has  performed  its  duty.     Baldwin  v.  Am.  Ex.  Company,  197. 

2.  An  express  company  promises  to  deliver  in  person ;  and  unless  this  duty  is 

performed,  it  will  be  held  liable.  Such  companies  are  common  carriers.  Ibid. 
197. 

3.  At  places  where  the  business  of  an  express  company  is  not  sufficient  to  justify 

the  keeping  of  a  messenger,  it  may  be  discharged  cf  liability  for  non-delivery 
in  person,  if  prompt  notice  is  given  the  consignee  of  the  arrival  of  a  package. 
Ibid.  197. 

4.  Common  carriers  of  persons  are  required  to  do  all  that  human  care,  vigilance 

and  foresight  reasonably  can,  under  the  circumstances,  in  view  of  the  charac- 
ter and  mode  of  conveyance  adopted,  to  prevent  accidents  to  passengers. 
Tidier  v.  Talbot,  357. 

5.  Such  a  degree  of  vigilance  is  not  required,  as  would  be  inconsistent  with  the 

mode  of  conveyance  adopted,  or  as  would  render  its  use  impracticable.  Nor 
is  the  utmost  degree  of  care  which  the  human  mind  is  capable  of  inventing, 
required  ;  but  the  highest  degree  of  practicable  care  and  diligence  under  the 
circumstances  of  the  case  is  necessary.     Ibid.  357. 

6.  The  proprietors  of  a  stage  line  should  furnish  competent  and  careful  drivers  ; 

and  if  a  stranger  shall  be  substituted  by  them  or  their  agents  in  lieu  of  a 
regular  driver,  the  proprietors  are  accountable  for  his  neglect  or  incompetency. 
Ibid.  357. 

See  Negligence. 

CONSTABLE  —  CONSTABLES'  BONDS. 

A  purchase  by  the  constable  from  the  defendant  in  execution,  of  the  property  levied 
on,  does  not  constitute  a  trespass,  even  when  there  is  no  sale  at  auction  by  the 
constable.     Barnes  v.  Rogers,  350. 

Sea  Bonds. 

CONSTITUTIONAL  LAW. 

1 .  The  ninth  section  of  the  conveyance  act  is  constitutional  as  a  limitation  law. 
Stearns  v.  Gittings,  387. 

is 
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2.  The  constitution  creates  the  office  of  circuit  judge,  and  fixes  the  term  of  office; 

the  General  Assembly  creates  the  circuits ;  but  the  latter  cannot  deprive  a  judge 
of  his  office  and  compensation,  by  creating  a  new  circuit  out  of  the  territory 
from  which  he  was  elected.  Once  elected,  a  circuit  judge  holds  his  office  under 
the  constitution,  unless  removed  in  the  mode  prescribed  by  it.  People  v.  Du- 
bois, 547. 

See  Limitation.     Railboads.    Eight  of  Wat. 

CONTINUANCE. 

Where  a  party  files  his  answer  to  a  bill,  sooner  than  he  might  have  been  compelled 
to  do,  it  does  not  entitle  him  to  a  continuance.     Reynolds  v.  Frances,  62. 

CONTRACT. 

1.  A  court  of  equity  will  not  decree  the  specific  performance  of  every  contract, 

although  fairly  and  even  understandingly  made.     Lear  v.  Chouteau  et  al.  39. 

2.  In  order  to  induce  a  court  of  equity  to  enforce  specifically  a  contract,  it  must 

be  founded  on  a  good  consideration — it  must  be  reasonable,  fair  and  just. 
Ibid.  39. 

3.  Where  A  and  B  contracted  together  that  B   should  make  and  deliver  to  A 

Certain  quantities  of  brick,  for  which  five  hundred  dollars  were  to  be  paid  to  B 
as  a  condition  precedent,  and  B  gave  C  and  D  as  sureties  for  his  performance, 
and  A  failed  to  pay  the  five  hundred  dollars  at  the  time,  by  consent  of  B, 
the  sureties  would  be  released ;  the  waiver  of  this  condition,  by  B,  without 
their  consent,  released  them.     Cunningham  v.  Wrenn  et  al.  64. 

4.  A  change  of  the  agreement  by  A  and  B,  without  the  consent  of  the  sureties, 

released  them.     Ibid.  64. 

5.  Resort  must  be  had  to  a  court  of  equity  to  reform  an  agreement ;  a  court  of  law 

cannot  aid  in  such  a  proceeding.     Ibid.  64. 

6.  Where  sureties  agreed,  by  bond,  that  A  should  deliver  one  thousand  brick  to  B, 

they  cannot  be  held  liable  at  law,  on  the  bond,  because  A  failed  to  deliver  one 
hundred  thousand  brick.     Ibid.  64. 

7.  Where  it  is  the  custom  of  an  express  company  to  enter  all  packages  before 

delivery,  on  a  delivery  book,  and  upon  which  a  receipt  is  taken  upon  the 
delivery,  if  no  such  entry  has  been  made  upon  the  delivery  book,  it  will  not  be 
presumed  that  the  company  has  performed  its  duty.  Baldwin  v.  Am.  Ex. 
Company,  197. 

8.  An  express  company  promises  to  deliver  in  person ;  and  unless  this  duty  is 

performed,  it  will  be  held  liable.  Such  companies  are  common  carriers. 
Ibid.  197. 

9.  At  places  where  the  business  of  an  express  company  is  not  sufficient  to  justify 

the  keeping  of  a  messenger,  it  may  be  discharged  of  liability  for  nondelivery 
in  person,  if  prompt  notice  is  given  the  consignee  of  the  arrival  of  a  package. 
Ibid.  197. 

10.  A  contract  made  in  another  State,  or  in  a  foreign  country,  will  be  presumed  to 
be  made  in  accordance  with  the  laws  of  the  place  of  its  execution,  and  a  vio- 
lation of  those  laws,  if  relied  on  as  a  defense,  must  be  pleaded  and  proved 
Smith  v.  Whitaker,  367. 

11.  Where  the  parties  to  a  contract,  themselves,  by  the  terms  thereof,  fix  or  agree 
upon  a  penalty  for  its  violation,  such  penalty  becomes  liquidated  damages, 
and  is  an  incident  to,  and  follows  the  principal,  in  the  same  manner  as  does 
interest,  and  may  be  assessed  by  the  jury.     Ibid.  567. 

12.  Where  one  attorney  agrees  with  another  to  prosecute  a  suit  for  a  third  party,  in 
consideration  that  the  fee  shall  be  divided,  and  he  fails  in  his  suit,  he  cannot 
recover,  if  the  other  attorney  prosecutes  successfully  without  his  assistance. 
English  v.  McConnel,  513. 

13.  Where  a  party  agrees  to  certain  memoranda  as  the  basis  of  a  contract  to  be 
executed,  which  memoranda  are  not  all  included  in  a  contract;  which  is 
unnecessarily  extended  and  confused,  and  the  party  signing  does  so  under  a 
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false  impression,  and  under  such  circumstances  as  prevented  his  carefully 
examining  and  considering  it ;  a  com  t  of  equity  will  afford  relief  by  reforming 
the  contract.     Metropolitan  Bank  v.  Godfrey,  579. 

14.  The  words  "  in  specie,"  in  a  contract  which  includes  realty  as  well  as  personalty, 
will  be  understood  as  referring  to  the  latter.     Ibid.  579. 

CONVEYANCES. 

1.  A  register's  certificate  is  not  evidence  of  title,  which  does  not  show  an  entry  and 

purchase  of  land.     Aides  v.  Abbot,  61. 

2.  A  court  of  equity  has  jurisdiction  to  compel  the  heir  of  a  deceased  grantor  to 

execute  a  conveyance,  in  lieu  of  an  unrecorded  deed  which  has  been  lost. 
Bennett  et  al.  v.  Stow  et  al.  97. 

3.  Parol  proof  of  the  contents  of  a  lost  deed,  must  be  so  clear  as  not  to  leave  any 

reasonable  doubt  as  to  the  substance  of  the  material  parts  of  the  paper. 
Ibid.  97. 

4.  Where  a  deed  is  delivered  to  another  than  the  grantee,  for  the  express  purpose 

of  having  it  take  effect,  and  the  grantee  subsequently  approves  of  such  act  by 
promising  to  call  for  it,  the  title  will  vest  in  him.     Ibid.  97. 

5.  A  quit-claim  deed  with  a  covenant  for  further  assurance,  will  enable  the  holder 

to  take  the  benefit  of  any  subsequently  acquired  title  in  a  grantor.     Ibid.  97. 

6.  After  proof  taken,  it  is  too  late  to  urge  that  an  affidavit  of  the  loss  of  a  deed 

was  not  filed  with  the  bill.     Ibid.  97. 

7.  The  alteration  of  a  deed  by  the  consent  of  the  husband,  after  it  had  been  exe- 

cuted and  acknowledged,  might  render  it  void  as  to  the  wife,  but  not  as  to  the 
husband.     Prettyman  v.  Goodrich,  330. 

8.  Where  it  appeared  that  a  deed  had  been  altered  after  it  had  been  executed  and 

acknowledged,  by  the  insertion  of  additional  tracts  of  land,  and  that  the 
grantor  had  consented  to  the  alteration,  and  after  the  alteration  had  taken  the 
deed  and  left  it  for  record  :  Held,  that  the  latter  fact  amounted  to  a  second 
delivery  of  the  deed,  and  that  it  thereby  became  valid.     Ibid.  330. 

9.  A  ferry  franchise  is  real  estate,  and  can  only  be  transferred  in  accordance  with 

the  provisions  of  the  statutes  in  reference  to  conveyances.  Dandy  v.  Chambers 
etal   369. 

10.  An  acknowledgment  made  before  a  mayor  of  a  town  in  the  United  States  is 
insufficient.     Ibid.  369. 

11.  The  execution  of  a  deed  which  is  not  acknowledged  in  accordance  with  the 
statute,  and  to  which  there  are  no  subscribing  witnesses,  may  be  proven  by  the 
testimony  of  any  one  who  saw  its  execution,  or  by  the  admissions  of  the 
grantor  therein,  or  any  competent  evidence.     Ibid.  369. 

12.  A  party  will  not  be  allowed  to  set  up,  that  he  holds  lands,  first,  as  a  mortgage 
or  a  security,  and  then  as  his  own  property ;  fair  dealing  forbids  this ;  nor  is 
it  fair  dealing  to  sell  lands  which  are  held  only  as  security.  Metropolitan  Bank 
v.  Godfrey,  579. 

13.  Receiving  a  conveyance  merely  in  payment  of  a  pre-existing  debt,  is  not  suffi- 
cient, where  there  is  a  collision  of  bona  fide  claims.  There  should  be  a  new 
consideration.     Ibid.  579. 

14.  It  is  not  good  faith  to  take  an  absolute  conveyance  of  land,  where  only  a 
mortgage  was  intended.     Ibid.  570. 

15.  Taking  an  absolute  conveyance  of  land,  and  claiming  a  purchase,  under  what 
was  only  designed  as  a  security,  will,  under  most  circumstances,  be  regarded 
as  fraudulent,  and  will  prevent  the  holder  from  claiming  as  a  mortgagee. 
Ibid.  579. 

See  Covenants.    Deeds. 

CO-PARTNERS. 

1.  The  decision  of  the  court  between  the  same  parties,  as  reported  in  the  18th 
volume  of  Illinois  Reports,  page  422,  reconsidered  and  overruled;  and  the 
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proper  mode  of  keeping  and  stating  partnership  accounts  discussed  and 
explained.     Taylor  v.    Coffinget  al.  273. 
2.  That  a  partnership  existed  between  certain  parties,  may  be  implied  from  circum- 
stances ;  and  positive  proof  of  the  fact  is  not  indispensable.    Kdleher  v.  Tis- 
dale,  405. 

CORPORATIONS. 

1.  Under  the  statute  authorizing  the  formation  of  religious  corporations,  the  certi- 

ficate by  the  trustees  should  state  the  time  for  which  they  are  elected,  should  be 
under  seal,  and  verified  by  affidavit,  and,  generally,  the  statute  must  be  sub- 
stantially complied  with,  and  all  its  express  requirements  must  be  observed. 
Ferraria  v.  Vasconcelles,  456. 

2.  The  title  to  church  property,  in  case  of  a  division  of  a  religious  corporation, 

remains  with  that  portion  of  the  church  which  adheres  to  the  tenets  and  dis- 
cipline of  the  organization  to  whose  use  the  property  was  originally  dedicated, 
even  although  it  may  be  in  a  minority.     Ibid.  456. 

3.  Banks  in  New  York,  organized  under  the  general  law  of  that  State,  are  corpora- 

tions which  can  only  use  such  functions  as  that  law  confers,  and  in  the  manner 
directed  by  it.     Metropolitan  Bank  v.  Godfrey,  579. 

4.  These  corporations  can  only  acquire  and  hold  land,  upon  the  conditions  and 

terms,  and  in  the  way  authorized  by  the  law  of  their  creation.     Ibid.  579. 

5.  The  Metropolitan  Bank,  being  organized  under  the  general  banking  law  of  New 

York,  cannot  take  and  hold  lands  in  its  corporate  name.    Ibid.  579. 

CONSTRUCTION  OF  STATUTES. 

1.  The  election  law  of  1845  is  intended  to  apply  to  the  election  of  presidential 

electors  as  well  as  to  that  of  state  officers ;  and  bets  made  on  such  elections 
are  void.     Gordon  v.  Casej,  70. 

2.  "Wild,  unimproved  lands,  do  not  come  within  the  provision  of  the  27th  section 

of  the  34  th  chapter  of  the  Revised  Statutes,  title  Dower.     Hoots  v.  Graham,  81. 

3.  The  enactment  of  the  thirtieth  section  of  the  attachment  law  of  1833  was  not 

intended  to  repeal  the  first  section  of  the  law  then  in  force.  It  was  remedial 
and  not  restrictive.  So  of  the  amendment  of  1851  to  the  attachment  law. 
Haldeman  et  al.  v.  Starrett,  393. 

4.  The  day  indicated  by  the  act  incorporating  the  town  of  Mattoon,  for  the  first 

election  of  officers,  being  directory  only,  an  omission  to  elect  on  that  day  was 
not  fatal.     Coles  County  v.  Allison,  437. 

5.  The  interest  laws  of  1845  and  1849  are  in  pari  materia,  and  should  be  so  con- 

strued as  that  both  may  stand  ;  the  latter  allows  six  instead  of  ten  per  cent, 
interest  for  money  loaned,  leaving  the  penalty  provided  in  the  fourth  section 
of  the  former  law  in  force,  where  more  than  ten  per  cent,  is  reserved  for  money 
loaned.     Kinsey  v.  Nisley,  505. 

6.  Where  it  is  shown,  under  the  act  of  1849,  that  ten  per  cent,  has  been  reserved 

on  a  contract,  other  than  for  loaned  money,  there  is  only  a  forfeiture  of  the 
overcharged  interest.     Ibid.  505. 

7.  Where  it  appeared  that  a  juror  called,   had  served  as  a  grand  juror  within 

twelve  months,  in  the  same  court,  it  is  good  cause  of  challenge,  since  the  act 
of  1859.     Bissell  v.  Ryan,  566. 

See  Chancery,  46  to  50.  Claim  and  Color  of  Title.  Covenants.  Deed. 
Limitation.  Promissory  Note.  Redemption.  Religious  Societies. 
Sheriffs'  Sale. 

COUNTY  COURTS  A.ND  COMMISSIONERS. 
See  Probate  Court,  3,  4,  5,  6,  7,  8. 


COURTS. 


1 


The  decision  of  the  Supreme  Court  of  the  United  States  is  paramount  as  to  the 
construction  of  the  act  of  Congress,  of  March  3rd,  1823,  and  as  to  the  kind 
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of  title  conferred  by  patent  under  it ;  but  the  Supreme  Court  of  this  State  pos- 
sesses the  paramount  right  to  construe  our  own  statutes.     Lender  v.  Kidder,  49. 

2.  Resort  must  be  had  to  a  court  of  equity  to  reform  an  agreement ;  a  court  of  law 

cannot  aid  in  such  a  proceeding.     Cunningham  v.  Wrenn  et  al.  64. 

3.  Presumptions  in  favor  of  courts  of  limited  jurisdiction  may  be  indulged  in  par- 

ticular cases.     Heirs  of  Langworthy  v.  Baker,  484. 

COVENANTS. 

1.  The  covenant  created  by  the  use  of  the  words,  "  grant,"  "  bargain,"  and  "  sell," 

under  the  eleventh  section  of  chapter  twenty-four  of  the  Revised  Statutes,  is 
not  operative  when  the  grantor  has  inserted  other  covenants  in  his  deed. 
Finley  et  al.  v.  Steele,  56. 

2.  This  enactment  is  in  derogation  of  the  common  law,  and  should  be  construed 

strictly.     Ibid.  56. 

CRIMINAL  ACTS. 

See  Criminal  Law. 

CRIMINAL  LAW. 

1.  Where  a  jury  is  to  be  informed  by  the  aid  of  an  interpreter,  the  court  may 

require  the  primary  meaning  of  words  used  in  connection  with  any  significant 
word,  to  be  given;  so  that  the  jury,  in  case  of  disagreement  as  to  its  proper 
signification,  may  determine  the  meaning  which  the  party  using  the  word, 
intended  thereby.     Schnier  v.  The  People,  17. 

2.  It  is  for  the  jury  to  determine  whether  the  circumstances  surrounding  a  homi- 

cide were  such  as  to  induce  a  belief  in  the  party  committing  it,  if  of  resonable 
mind,  that  the  act  was  necessary  to  save  his  own  life,  or  that  of  a  wife  or  child. 
Ibid.  17. 

3.  A  party  accused  of  murder  may  show,  in  defense,  that  he  committed  the  act 

under  a  belief,  which  was  sufficient  to  satisfy  a  reasonable  mind,  that  his  own 
life,  or  that  of  a  wife  or  child,  were  in  immediate  danger.     Ibid.  17. 

4.  The  jury,  in  a  trial  for  murder,  are  judges  of  the  law  and  the  fact,  not  being 

bound  by  the  opinion  of  the  court.     Ibid.  17. 

5.  Every  man  is  presumed  to  be  sane,  until  the  contrary  is  shown.     Fisher  v.  The, 

People,  283. 

6.  In  capital  cases  the  jurors  are  judges  of  the  law  and  the  facts,  and  are  not  bound 

by  the  instruction  of  the  court.     Ibid.  282. 

7.  An  expression  to  the  jury  indicating  an  opinion  that  the  prisoner  is  a  guilty 

person,  by  the  Judge,  will  be  a  proper  reason  for  granting  a  new  trial.  Ibid. 
283. 

8.  If  a  jury,  in  such  a  case,  after  having  retired,  comes  into  court  for  further 

instructions,  which  are  given,  the  prisoner  has  a  right  also  to  have  instructions 
on  his  part.     Ibid.  283. 

9.  Jurors  should  not  separately  communicate  to  or  with  the  court,  in  writing  or 

verbally,  in  reference  to  any  matter  belonging  to  the  case ;  they  should  be 
brought  before  the  court  in  a  body.     Ibid.  283. 

10.  On  a  trial  under  an  indictment  for  obstructing  a  highway,  the  questions,  whether 
the  road  was  ever  worked  or  recognized  by  the  public  authorities,  or  whether 
the  road  was  used  as  a  public  highway,  are  proper ;  and  the  answers  should  be 
admitted  in  evidence.     Martin  v.  The  People,  395. 

11.  The  description  of  the  road  in  the  indictment  is  material,  and  must  be  proved 

as  laid.     Ibid.  395. 

12.  The  description  of  a  road  as  leading  from  A.  to  B.  is  sufficient.     Ibid.  395. 

13.  Where  it  appeared  on  a  conviction  for  manslaughter,  that  the  two  principal 
■witnesses  had  sworn  differently  upon  the  coroner's  inquest,  from  what  they  did 
on  the  trial,  which  was  for  murder ;  and  that  the  latest  testimony  of  these 
witnesses  was  not  corroborated,  but  was  clouded  with  suspicion ;  a  new  trial 
was  granted.     Gibbons  v.  The  People,  518. 

14.  In  criminal  cases,  the  jury  should,  when  out  of  the  presence  of  the  court,  be 

placed  in  charge  of  an  officer,  specially  sworn.    Ibid.  518. 
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CUSTOM. 

A  custom  should  be  proved  by  several  witnesses ;  and  it  should  appear  that  it  was 
ancient,  certain,  uniform,  reasonable,  and  that  the  parties  contracted  with 
reference  to  it.     Bissell  v.  Ryan,  566. 

DAMAGES. 

1.  Common  carriers  of  persons  are  l-equired  to  do  all  that  human  care,  vigilance 

and  foresight  reasonably  can,  under  the  circumstances,  in  view  of  the  charac- 
ter and  mode  of  the  conveyance  adopted,  to  prevent  accidents  to  passengers. 
Taller  et  al.  v.  Talbot,  357. 

2.  Such  a  degree  of  vigilance  is  not  required,  as  would  be  inconsistent  with  the 

mode  of  conveyance  adopted,  or  as  would  render  its  use  impracticable.  Nor 
is  the  utmost  degree  of  care  which  the  human  mind  is  capable  of  inventing, 
required ;  but  the  highest  degree  of  practicable  care  and  diligence,  under  the 
circumstances  of  the  case,  is  necessary.     Ibid.  357. 

3.  The  proprietors  of  a  stage  line  should  furnish  competent  and  careful  drivers ; 

and  if  a  stranger  shall  be  substituted  by  them  or  their  agents,  in  lieu  of  a 
regular  driver,  the  proprietors  are  accountable  for  his  neglect  or  incompetency. 
Ibid.  357. 

4.  It  is  not  proper  to  allow  counsel  in  argument  to  the  jury,  to  read  reported  cases 

of  a  similar  character;  authorities  should  be  read  to  the  court,  and  the  jury 
should  be  governed  as  to  the  law  of  the  case  by  instructions  from  the  court. 
Ibid.  357. 

5.  Where  parties  to  a  contract,  themselves,  by  the  terms  thereof,  fix  or  agree  upon 

a  penalty  for  its  violation,  such  penalty  becomes  liquidated  damages,  and  is 
an  incident  to,  and  follows  the  principal,  in  the  same  manner  as  does  interest, 
and  may  be  assessed  by  the  jury.     Smith  et  al.  v    Whitaker,  367. 

6.  An  assessment  of  damages   for  fencing   against  a  railroad   company,  must  be 

made  a  matter  of  record.     The  R.  I.  §•  A.  R.  R.  Co.  v.mLynch  et  al.  645. 

See  Common  Carriers.    Negligence. 

DECREE. 
See  Chancery.    Foreclosure  of  Mortgage,  3. 

DEEDS. 

1.  The  covenant  created  by  the  use  of  the  words,  "grant,"  "bargain,"  and  "sell," 

under  the  eleventh  section  of  chapter  twenty-four  of  the  Revised  Statutes,  is 
not  operative  when  the  grantor  has  inserted  other  covenants  in  his  deed.  Fin- 
ley  v.  Steele,  56. 

2.  This  enactment  is  in  derogation  of  the  common  law,  and  should  be  construed 

strictly.     Ibid.  56. 

3.  A  court  of  equity  has  jurisdiction  to  compel  the  heir  of  a  deceased  grantor  to 

execute  a  conveyance,  in  lieu  of  an  unrecorded  deed  which  has  been  lost. 
Bennett  et  al.  v.  Waller  et  al.  97. 

4.  Parol  proof  of  the  contents  of  a  lost  deed,  must  be  so  clear  as  not  to  leave  any 

reasonable  doubt  as  to  the  substance  of  the  material  parts  of  the  paper. 
Ibid.  97. 

5.  Where  a  deed  is  delivered  to  another  than  the  grantee,  for  the  express  purpose 

of  having  it  take  effect,  and  the  grantee  subsequently  approves  of  such  act  by 
promising  to  call  for  it,  the  title  will  vest  in  him.     Ibid.  97. 

6.  A  quit-claim  deed  with  a  covenant  for  further  assurance,  will  enable  a  holder  to 

take  the  benefit  of  any  subsequently  acquired  title  in  a  grantor.     Ibid.  97. 

7.  After  proof  taken,  it  is  too  late  to  urge  that  an  affidavit  of  the  loss  of  a  deed 

was  not  tiled  with  the  bill.     Ibid.  97. 

8.  A  married  woman  can  only  convey  her  trust  property,  (as  a  marriage  settle- 

ment,) in  the  manner  authorized  and  for  the  purposes  specified  in  the  deed 
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creating  the  trust.     Creditors  of  the  husband  must  take  notice  of  the  exist- 
ence and  conditions  of  the  trust.     Swift  et  al.  v.  Castle,  209. 

9.  A  marriage  settlement  is  to  have  the  same  effect  and  construction,  whether 

made  by  the  wife  before  marriage,  or  by  a  third  person.     Ibid.  209. 

10.  Where  a  particular  mode  of  appointment,  or  object,  in  a  deed  of  trust,  is 
specified,  and  negative  words  are  used,  relating  to  the  appointment  or  object, 
the  negative  words  become  commandatory.     Ibid.  209. 

11.  The  deed  of  a  married  woman  may  be  set  aside,  if  extraordinary  and  wicked 
means  are  resorted  to,  for  the  purpose  of  coercing  an  acknowledgment  of  its 
execution.     Ibid.  209. 

12.  The  alteration  of  a  deed  by  the  consent  of  the  husband,  after  it  had  been  exe- 
cuted and  acknowledged,  might  render  it  void  as  to  the  wife,  but  not  as  to  the 
husband.     Pretty  man  v.  Goodrich  et  al.  330. 

13.  Where  it  appeared  that  a  deed  had  been  altered  after  it  had  been  executed  and 
acknowledged,  by  the  insertion  of  additional  tracts  of  land,  and  that  the 
grantor  had  consented  to  the  alteration,  and  after  the  alteration  had  taken  the 
deed  and  left  it  for  record  :  Held,  that  the  latter  fact  amounted  to  a  second  de- 
livery of  the  deed,  and  that  it  thereby  became  valid.     Ibid.  330. 

14.  An  acknowledgment  made  before  a  mayor  of  a  town  in  the  United  States  is 

insufficient.     Dundy  v.  Chambers,  369. 

15.  The  execution  of  a  deed,  which  is  not  acknowledged  in  accordance  with  the 
statute,  and  to  which  there  are  no  subscribing  witnesses,  may  be  proven  by 
the  testimony  of  any  one  who  saw  its  execution,  or  by  the  admissions  of  the 
grantor  therein,  or  any  competent  evidence.     Ibid.  369. 

16.  The  levy  of  an  execution  in  a  different  county  from  that  in  which  the  judg- 
ment is  rendered,  creates  a  lien,  and,  when  followed  by  a  sale,  will  take  effect 
by  relation  back  to  the  levy,  unless  the  rights  of  creditors  and  purchasers  have 
intervened.     Reichert  v.  McClure,  516. 

17.  An  unrecorded  levy  takes  precedence  of  a  deed  dated  prior  to,  but  not  recorded 
till  after  the  levy,  and  a  sale  under  it  carries  a  good  title  to  the  purchaser  who 
had  not  notice  before  the  levy,  although  the  sale  was  made  subsequently  to 
the  recording  of  the  deed.     Ibid.  516. 

18.  Where  interlineations  or  alterations  occur  in  a  deed,  it  is  presumed  they  were 
made  after  it  was  executed,  and  the  party  claiming  under  it  must  explain 
them.     Montagv.  Linn,  551. 

19.  An  alteration  of  the  numerical  description  of  land  is  fatal  to  a  deed,  if  unex- 
plained, and  should  not  be  countenanced  ;  and  may  not  be  explained  by  that 
portion  of  the  deed  which  says  it  was  granted  to  A.  B.  for  military  services, 
etc.,  without  additional  proof  of  identity.     Ibid.  551. 

20.  It  is  the  province  of  a  court  to  judge  of  the  legal  effect  of  a  deed.     Ibid.  551. 

21.  A  party  who  introduces  a  deed  in  evidence,  without  reservation,  cannot  after- 
wards object  to  its  being  treated  as  evidence.     Pardon  v.  Dwire  et  al.  572. 

22.  Where,  upon  the  introduction  of  a  deed  resulting  from  a  sale  upon  an  execu- 
tion issued  out  of  the  Circuit  Court,  upon  a  transcript  from  a  justice  of  the 
peace,  it  appeared  that  the  return  to  the  summons  did  not  give  the  justice 
jurisdiction,  the  deed  was  held  a  nullity.     Ibid.  572. 

See  Claim  and  Color  of  Title.     Taxes  and  Tax  Title. 

DEMAND. 

1.  The  demand  of  one  who  stands  in  loco  parentis,  is  sufficient  in  a  case  of  replevin. 

Newman  v.  Bennett,  427. 

2.  A  demand  from  one  of  two  parties  will,  in  the  Supreme  Court,  be  held  sufficient ; 

such  an  objection  to  avail  should  be  taken  advantage  of  in  the  lower  court. 
Ibid.  427. 

3.  A  demand  of  B.'s  stock,  where  it  is  known  from  the  circumstances,  that  a  lot 

of  cattle  were  intended,  is  good.     Ibid.  427. 

43 
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DEMURRER. 

1.  A  general  demurrer  is  a  waiver  to  a  plea  in  abatement.     Fergerson  v.  Rawlings, 

69. 

2.  A  demurrer  to  a  declaration  having  several  counts,  some  of  which  are  good, 

will  not  be  sustained.     Tomlin  v.  T.  and  P.  R.  R.  Co.  429. 

3.  A  demurrer  to  a  special  plea  cannot  be  carried  back  to  the  declaration,  after 

a  direct  demurrer  to  it  has  been  overruled,  and  the  general  issue  pleaded. 
Brawner  v.  Lomax,  496. 

DEPOSITIONS. 
See  Chancery,  32.    Practice,  13,  14. 

DIVORCE. 

1.  A  divorced  woman,  if  she  is  the  meritorious  party  in  the  controversy,  and  is 

entrusted  with  the  children,  will  enjoy  the  benefit  of  the  homestead  act.  Van- 
sant  v.  Vanzant,  536. 

2.  An  injunction  obtained  by  a  wife  against  her  husband,  pending  a  divorce,  will 

prevent  all  incumbrance  as  well  as  a  conveyance  of  the  property.     Ibid.  536. 

DOWER. 

1.  The  commissioners  appointed  to  set  off  a  widow's  dower,  have  no  authority  to 

make  a  partition  of  the  land  among  the  parties  entitled  thereto.  Loyd  et  al. 
v.  Malone  et  al.  43. 

2.  They  must  be  sworn,  and  the  statement  of  that  fact  and  the  oath  they  took, 

should  accompany  their  report.     Ibid.  43. 

3.  A  report  made  by  others  than  the  commissioners  appointed  by  the  court,  is 

void.     Ibid.  43. 

4.  Wild,  unimproved  lands,  do  not  come  within  the  provision  of  the  27th  section 

of  the  34th  chapter  of  the  Revised  Statutes,  title  Dower.  Hoots  v.  Graham, 
81. 

5.  Until  assignment,  the  right  of  dower  is  inchoate,  and  is  not  the  subject  matter 

of  sale  or  transfer.  The  only  use  the  widow  can  make  of  her  dower  interest 
is  to  release  it  to  the  owner  of  the  fee,  until  it  shall  have  been  set  apart  to  her. 
Ibid.  81. 

6.  Until  dower  has  been  assigned,  a  dowress  does  not  acquire  a  right  of  entry. 

Ibid.  81. 

7.  The  enforcement  of  a  mechanics'  lien,  does  not  cut  off  dower.     Gove  et  al.  v. 

Gather,  634. 

8.  A  sale  under  a  mechanics'  lien,  which  attached  before  the  execution  of  a  deed 

of  trust,  would  revive  dower,  that  deed  being  defeated,  although  the  wife  had 
joined  in  the  deed  of  trust.     Ibid.  634. 

9.  A  certificate  of  acknowledgment  must  show  that  the  wife  was  known  to  the 

officer  to  be  the  person  who  signed  the  deed.     Ibid.  634. 

EJECTMENT. 

1.  A  legal,  subsisting  title,  outstanding  in  another  than  a  defendant  in  ejectment 

will  defeat  the  recovery  of  the  plaintiff.     Masterson  et  al.  v.  Cheek  et  al.  72. 

2.  An  infant  of  any  age  can  be  the  grantee  of  land.     Ibid.  72. 

ELECTION   LAWS. 
See  Construction  of  Statutes.    Wager. 

ENDORSER  AND  ENDORSEE. 
See  Promissory  Note. 
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ERROR 

1.  A  party  cannot  complain  of  an  error  which  in  no  wise  affects  his  interest,  or 

which  makes  to  his  advantage.     Vansant  v.  Allmon,  31. 

2.  Where  the  Circuit  Court  refused  to  dismiss  a  cause  and  continued  it,  in  dis- 

regard of  a  stipulation ;  where  the  bill  of  exceptions  does  not  state  that  it 
contains  all  the  evidence,  this  court  will  presume,  that  the  court  below  had 
enough  peesented  for  its  consideration  to  justify  its  action.  Newman  v. 
Dick,  338. 

3.  A  voluntary  dismissal  of  a  suit  is  a  waiver  of  errors.    A  judgment  upon  a 

motion  to  dismiss,  is  not  a  final  decision,  determining  the  cause.  A  party 
should  let  judgment  be  pronounced  against  his  wishes,  before  he  can  sue  out 
a  writ  of  error.     Ibid.  338. 

4.  It  is  not  proper  for  the  judge  before  whom  a  case  is  tried,  to  go  to  the  jury 

room  while  the  jury  is  deliberating.     Crabtree  v.  Hagenbaugh,  349. 

5.  The  decisions  of  the  Circuit  Court  on  questions  of  evidence,  will  not  be  re- 

viewed in  the  Supreme  Court,  unless  exceptions  are  taken  at  the  time  and 
preserved  in  the  record.     Ritchey  v.  West,  385. 

6.  In  an  action  of  assumpsit  to  recover  back  money  paid  for  land  not  conveyed, 

the  finding  of  the  jury,  as  to  the  value  of  the  lots,  will  not  be  disturbed. 
Dunlap  v.  Taylor,  440. 

7.  Error  will  lie  to  the  County  Court.     Heirs  of  Langworthy  v.  Baker,  484. 

See  Pleading.    Pkactice. 

ESTOPPEL. 

A  party  who  pleads  non  detinet  only,  to  an  action  of  replevin,  cannot  call  the  fact 
of  ownership  in  question.  He  is  thereby  estopped  from  claiming  the  property 
as  his  own.      Wells  v.  McClenning ,  409. 

EVIDENCE. 

1.  A  register's  certificate  is  not  evidence  of  title,  which  does  not  show  an  entry 

and  purchase  of  land.     Ades  v.  Abbot,  61. 

2.  Before  a  party  can  be  convicted  for  violating  a  town  ordinance,  the  provisions 

of  the  charter  must  have  been  complied  with  in  passing  it;  and  this  must  be 
shown  to  the  court  by  proper  proof.     Trustees  of  EUzabethtown  v.  Lefler,  90. 

3.  An  ordinance  of  a  town  should  be  offered  in  proof,  to  procure  a  conviction. 

Ibid.  90. 

4.  In  a  suit  against  a  railroad  company,  to  recover  for  cattle  killed,  because  the  road 

was  not  fenced  as  required  by  statute,  the  plaintiff  must  prove  every  material 
allegation  in  his  declaration,  and  that  the  injury  did  not  occur  at  any  of  the 
excepted  places.  And  this,  although  the  declaration  was  defective  in  aver- 
ment by  not  negativing  the  exceptions  stated  in  the  enacting  clause,  and  was 
replied  to  by  the  general  issue.     The  0.  %•  M.  R.  R.  Co.  v  Brown,  94. 

5.  Parol  proof  of  the  contents  of  a  lost  deed,  must  be  so  clear  as  not  to  leave  any 

reasonable  doubt  as  to  the  substance  of  the  material  parts  of  the  paper. 
Bennett  et  al.  v.  Stow,  97. 

6.  After  proof  taken,  it  is  too  late  to  urge  that  an  affidavit  of  the  loss  of  a  deed 

was  not  filed  with  the  bill.     Ibid.  97. 

7.  Proof  of  payment  of  taxes  may  be  made  otherwise  than  by  the  production  of 

the  receipts.     Hinchman  v.  Whetstone,  185. 

8.  An  indorser  is  not  a  competent  witness  to  impeach  a  note  he  has  assigned. 

Walters  v.  Smith,  342. 

9.  The  identity  of  the  person  incurring  liability,  and  the  one  against  whom  suit  is 

brought,  must  be  proved.     Berber  et  ux.  v.  Kerzinger,  346. 

10.  It  is  not  necessary,  in  an  action  on  the  case  for  negligence,  to  prove  a  demand 
and  refusal.     Warner  v.  Dunnavan,  380. 
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11.  The  decisions  of  the  Circuit  Court  on  questions  of  evidence,  will  not  be 
reviewed  here,  unless  exceptions  are  taken  at  the  time,  and  preserved  in  the 
record.     Ritchey  v.  West,  385. 

12.  Where  the  record  shows  the  introduction  of  evidence  to  establish  a  color  of 
title  only,  a  party  will  not  be  permitted  to  shift  his  ground,  and  use  the  evi- 
dence for  another  and  different  purpose.     Irwin  v  Miller,  401. 

13.  The  word  "paid"  on  a  collector's  book,  opposite  a  tract  of  land,  is  not  evi- 
dence that  the  taxes  were  paid  by  the  person  in  whose  name  the  land  is  listed. 
Ibid.  401. 

14.  A  claimant  under  a  tax  deed  should  show  affirmatively  that  he  paid  the  taxes. 
Ibid.  401. 

15.  An  affidavit  of  loss  of  receipts,  might  authorize  proof  of  their  contents,  but 

not  the  introduction  of  the  collector's  book,  to  prove  by  the  word  "  paid," 
entered  on  them,  the  contents  of  such  receipts.     Ibid.  401. 

16.  In  actions  for  torts  to  the  person,  or  malicious  injury  to  property,  exemplary 

damages  may  be  given.     Ously  v.  Hardin,  403. 

17.  The  party  injured  may  show  to  the  jury,  that  he  was  of  weak  mind  and  inca- 
pable of  taking  care  of  himself.     Ibid.  403. 

18.  That  a  partnership  existed  between  certain  parties,  may  be  implied  from  cir- 
cumstances ;  and  positive  proof  of  the  fact  is  not  indispensable.  Kelleher  v. 
Tisdale,  405. 

19.  In  an  action  for  malicious  prosecution,  want  of  probable  cause  must  be  shown. 

Wade  v.  Walden,  425. 

20.  A  demurrer  to  a  declaration  having  several  counts,  some  of  which  are  good, 

will  not  be  sustained.     Tomlin  v.  T.  Sf  P.  R.  R.  Co.  429. 

21.  Where  a  railroad  charter  authorizes  a  construction  by  divisions  of  the  road 
under  by-laws,  and  a  count  in  an  action  to  recover  a  subscription  describes  it 
as  a  general  subscription,  and  not  as  a  subscription  to  aid  in  constructing  a 
division,  and  the  count  does  not  show  a  division  of  the  road  by  by-law,  and  a 
proper  call  for  stock  is  not  shown  to  have  been  made,  according  to  contract, 
the  company  cannot  recover.  The  certificate  of  a  secretary,  that  a  proper 
call  has  been  made,  is  not  proof ;  the  fact  must  be  made  to  appear  by  a  copy 
of  the  orders  of  the  board,  properly  proven.     Ibid.  429. 

22.  So  of  his  certificate  of  publication  of  notice  of  calls  upon  subscribers  for  stock. 

That  fact  must  be  proven  otherwise.     Ibid.  429. 

23.  Averments  of  notice  that  calls  upon  subscribers  have  been  made,  should  con- 
form to  the  provisions  of  the  act  of  incorporation  ;  and  such  notice  as  the  act 
requires  must  be  given  and  proven.     Ibid.  429. 

.24.  Where  it  appeared  on  a  conviction  for  manslaughter,  that  the  two  principal 
witnesses  had  sworn  differently  upon  the  coroner's  inquest,  from  what  they 
did  on  the  trial,  which  was  for  murder  ;  and  that  the  latest  testimony  of  these 
witnesses  was  not  corroborated,  but  was  clouded  with  suspicion ;  a  new  trial 
will  be  granted.     Gibbons  v.  The  People,  518. 

25.  A  custom  should  be  proved  by  several  witnesses  ;  and  it  should  appear  that  it 
was  ancient,  certain,  uniform,  reasonable,  and  that  the  parties  contracted  with 
reference  to  it.     Bissell  v.  Ryan,  566. 

26.  A  party  who  introduces  a  deed  in  evidence,  without  reservation,  cannot  after- 
wards object  to  its  being  treated  as  evidence.     Pardon  v.  Dwire,  572. 

27.  If  malice  and  want  of  probable  cause  do  not  concur,  an  action  for  malicious 
prosecution  will  fail ;  but  if  there  be  probable  cause,  the  malice  does  not 
weigh  anything.     Israel  v.  Brooks,  575. 

28.  Probable  cause  is  a  mixed  question  of  law  and  fact.     Ibid.  575. 

29.  It  is  for  the  plaintiff  to  show  that  the  defendant  had  not  probable  cause,  or 
reasonable  ground  for  prosecuting.     Ibid.  575. 

30.  Previous  good  character  may  be  shown  as  one  evidence  of  want  of  probable 
cause.     Bad  character  may  be  shown  as  reason  for  probable  cause.     Ibid.  575. 

31.  The  discharge  of  the  accused  by  the  examining  magistrate,  is  not  sufficient 
evidence  of  the  existence  of  want  of  probable  cause.     Ibid.  575. 
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32.  Any  fact,  such  as  the  admission  of  the  accused,  which  goes  to  disprove  either 
want  of  probable  cause  or  malice,  is  proper  for  the  jury  in  an  action  for 
malicious  prosecution.     Israel  v.  Brooks,  575. 

33.  The  question  upon  a  chattel  mortgage  between  the  mortgagee  and  a  purchaser, 
as  to  the  description  of  the  proof,  may  be  settled  by  proof  outside  the 
mortgage.     Mattingly  v.  Darwin,  618. 

34.  The  fact  that  land  was  conveyed  as  security,  may  be  proved  by  parol  even 
though  a  written  defeasance  may  be  in  existence.  A  mortgage  by  a  cestui 
que  trust  will  be  sustained  in  equity,  as  if  he  were  the  legal  owner.  Tillson  v. 
Moulton  et  al.  648. 

EXECUTION. 

1.  Although   property   apparently  remains   with   a  defendant    in  execution,  the 

ownership  maybe  shown  elsewhere,  if  the  transaction  is  one  of  good  faith,  and 
of  this  the  jury  can  judge.     Neece  v.  Haley,  411. 

2.  If  a  defendant  has  several  tracts  of  land  upon  which  he  does  not  reside,  the 

plaintiff  in  execution  must,  if  he  can,  satisfy  his  execution  out  of  these.  But 
if  the  defendant  has  no  such  lands,  but  owns  land  on  which  he  resides,  not 
exempted  as  a  homestead,  and  has  personalty  liable  to  levy  and  sale,  the  plain- 
tiff may  elect  upon  which  he  will  levy.  The  plaintiff  has  the  right  of  selec- 
tion, except  where  the  right  is  limited  by  statute.     Thorpe  v.  Wheeler,  544. 

See  Lien,  3,  4. 

EXECUTORS. 

1.  Where  two  persons  are,  by  will,  empowered  to  sell  real  estate  as  executors,  and 

not  as  trustees,  and  one  of  them  refuses  to  act,  the  other  may,  as  sole  executor, 
exercise  the  power  in  the  same  manner  as  both  might  have  done  if  both  had 
qualified.     Pahlman  v.  Smith,  448. 

2.  A  construction  given  to  the  words  of  the  will  in  this  case.     Ibid.  448. 

EXEMPTION  FROM  EXECUTION. 

Only  such  persons  as  are  heads  of  families,  residing  with  the  same,  have  the  right 
to  claim  an  exemption  from  sale  of  property,  such  as  wheat,  etc.,  which  the 
jury  should  pass  upon.     Barnes  v.  Rogers,  350. 

EXPRESS  COMPANIES. 
See  Common  Carriers.     Contract. 

FAILURE  OF  CONSIDERATION. 

The  statute  authorizing  a  party  to  prove  total  or  partial  failure  of  consideration  of 
a  note,  does  not  go  to  the  extent  of  authorizing  proof  to  change  its  terms. 
Walters  v.  Smith,  342. 

See  Promissory  Note. 

FERRY  FRANCHISE. 

A  ferry  franchise  is  real  estate,  and  can  only  be  transferred  in  accordance  with  the 
provisions  of  the  statute  in  reference  to  conveyances.     Dundy  v.  Chambers,  369. 

FORECLOSURE  OF  MORTGAGE. 

1.  A  strict  foreclosure  of  a  mortgage  does  not  extinguish  the  debt,  unless  the  value 

of  the  land  is  equivalent  to  the  indebtedness.      Vansant  v.  Allmon,  31. 

2.  The  wife  of  a  mortgagor,  who  has  joined  in  the  mortgage,  is  a  necessary  party 

to  a  proceeding  in  equity  to  foreclose.    Leonard  v.  Administrator  of  Villars,  377. 
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3.  A  decree  of  foreclosure,  which  only  allows  twelve  months  for  redemption,  and 
directs  that  after  that  time,  an  absolute  conveyance  shall  be  made,  is  erroneous. 
Rhinehart  v.  Stephenson,  524. 

See  Chancery.    Mortgage.     Scire  Facias. 

FRAUD  — FRAUDULENT  CONVEYANCE. 

1.  A  plea  which  sets  up  fraud,  must  allege  a  scienter.     White  v.Watkins,  480. 

2.  Fraud  may  be  replied  to  the  statute  of  limitations.     Campbell  v.  Vining,  525. 

3.  Where  a  party  neglects  to  avail  himself  of  proper  information,  he  cannot  com- 

plain that  fraud  is  charged  against  his  negligence.     Ibid.  525. 

GAMING. 

Horse  racing  is  gaming,  and  comes  within  the  meaning  of  the  statute  designed  to 
prevent  offenses  of  that  character.     Tatman  v.  Strader,  493. 

GRANT,  BARGAIN  AND  SALE. 
See  Covenant. 

GRANTOR  AND  GRANTEE. 
See  Infants.     Titles  to  Land. 

GUARDIAN  AD  LITEM. 

The  answer  of  a  guardian  ad  litem,  although  it  should  admit  that  the  charges  in 
the  bill  are  true,  will  not  sustain  a  decree  against  an  infant,  but  full  proof 
should  be  made  in  its  support.     Chaffin  v.  Heirs  of  Kimball,  36. 

See  Guardian  and  Ward.     Infants.    Jurisdiction,  1. 

GUARDIAN  AND  WARD. 

1.  Applications  by  a  guardian  for  the  sale  of  his  ward's  real  estate,  must  be  made 

in  the  county  where  the  ward  resides,  although  the  estate  may  lie  in  a  different 
county,  and  should  state  affirmatively  such  residence.  Loyd  et  al.  v.  Malone 
et  al.  43. 

2.  It  is  the  duty  of  the  court  to  appoint  a  guardian  ad  litem  to  protect  the  interests 

of  infant  suitors.     Ibid.  43. 

3.  An  agreement  between  parties  not  to  bid  against  one  another  at  a  public  sale, 

will  vitiate  the  sale.     Ibid.  43. 

4.  A  sale  by  a  guardian  of  his  ward's  land  will  not  be  sustained,  unless  it  is  shown 

that  it  was  necessary  for  the  infant's  education  and  support.     Ibid.  43. 

5.  A  guardian  must  follow  the  directions  of  the  probate  court ;  and  if,  on  an  order 

being  made,  he  finds  he  has  no  funds  in  his  hands,  he  may  then,  but  not 
sooner,  make  application  for  the  sale  of  his  ward's  land.     Ibid.  43. 

HIGHWAYS  AND  STREETS. 

1.  On  a  trial  under  an  indictment  for  obstructing  a  highway,  the  questions,  whether 

the  road  was  ever  worked  or  recognized  by  the  public  authorities,  or  whether 
the  road  was  used  as  a  public  highway,  are  proper ;  and  the  answers  should  be 
admitted  in  evidence.     Martin  v.  The  People,  395. 

2.  The  description  of  the  road  in  the  indictment  is  material,  and  must  be  proved 

as  laid.     Ibid.  395. 

3.  The  description  of  a  road  as  leading  from  A.  to  B.  is  sufficient.     Ibid.  395. 

4.  Cities  and  towns  may  acquire  the  title  to  streets  by  conveyance,  dedication,  pre- 

scription, or  by  a  record  of  the  town  plat.    But  the  ground  for  streets  should 
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be  properly  indicated  on  the  town  plats,  and  other  requisitions  of  the  statute 
should  be  complied  with,  to  enable  the  city  or  town,  and  others,  to  enforce  the 
opening  of  such  streets.     City  of  Belleville  v.  Stookey,  441. 

HOMESTEAD  EXEMPTION. 

1.  The  act  of  1857,  amending  the  Homestead  Act,  requires  that  the  wife  of  the 

householder  shall  sign  a  waiver  or  release  of  the  homestead,  before  she  can  be 
affected  by  it.      Vanzant  v.   Vanzant,  536. 

2.  The  case  of  Kitchell  v.  Burgwin  et  ux.,  in  21  111.  R.,  page  40,  examined  and 

explained.     Ibid.  536. 

3.  The  release  or  waiver  of  the  homestead  must  be  express ;  the  usual  covenants 

in  a  deed  cannot  operate  as  such.  The  waiver  may  appear  in  the  deed  of  con- 
veyance, if  clearly  stated.     Ibid.  536. 

4.  The  usual  form  of  acknowledgment  will  bind  a  husband ;  but  that  of  the  wife 

should  show  that  the  officer  taking  it  fully  informed  her  of  her  rights  under 
the  act,  and  that  she  voluntarily  released  or  waived  them.     Ibid.  536. 

5.  The  benefit  of  the  act  continues  to  the  widow  and  children,  until  the  youngest 

of  them  reaches  majority.     Ibid.  536. 

6.  A  divorced  woman,  if  she  is  the  meritorious  party  in  the  controversy,  and  is 

entrusted  with  the  children,  will  enjoy  the  benefit  of  it.    Ibid.  536. 

7.  Actual  residence  on  the  property  is  not  always  indispensable.     Ibid.  536. 

HOESE  RACING. 

Horse  racing  is  gaming.     Tatman  v.  Strader,  493. 

INFANTS. 

1.  Before  a  decree  can  pass  against  an  infant,  full  proof  to  support  it  should  be 

preserved  in  the  record.     Chaffin  v.  Heirs  of  Kimball,  36. 

2.  The  answer  of  a  guardian  ad  litem,  although  it  should  admit  that  the  charges  in 

the  bill  are  true,  will  not  sustain  a  decree  against  an  infant,  but  full  proof 
should  be  made  in  its  support.     Ibid.  36. 

3.  A  default,  or  a  decree  pro  confesso,  should  not  be  entered  against  an  infant. 

Ibid.  36. 

4.  An  infant  who  is  aggrieved  by  the  decree  of  a  court  of  chancery,  may  file  an 

original  bill  for  redress,  and  is  not  bound  to  proceed  by  way  of  rehearing  or 
bill  of  review.     Loyd  et  al.  v.  Malone  et  al.  43. 

5.  Applications  by  a  guardian  for  the  sale  of  his  ward's  real  estate,  must  be  made 

in  the  county  where  the  ward  resides,  although  the  estate  may  lie  in  a  different 
county,  and  should  state  affirmatively  such  residence.     Ibid.  43. 

6.  It  is  the  duty  of  the  court  to  appoint  a  guardian  ad  litem  to  protect  the  interests 

of  infant  suitors.     Ibid.  43. 

7.  An  agreement  between  parties  not  to  bid  against  one  another  at  a  public  sale,  will 

vitiate  the  sale.     Ibid.  43. 

8.  A  sale  by  a  guardian  of  his  ward's  land  will  not  be  sustained,  unless  it  is  shown 

that  it  was  necessary  for  the  infant's  education  and  support.     Ibid.  43. 

9.  A  guardian  must  follow  the  directions  of  the  probate  court:  and  if,  on  an  order 

being  made,  he  finds  he  has  no  funds  in  his  hands,  he  may  then,  but  not  sooner, 
make  application  for  the  sale  of  his  ward's  land.     Ibid.  43. 

10.  An  infant  of  any  age  can  be  the  grantee  of  land.     Masterson  et  al.  v.  Clieek  e 
al.  72. 

11.  An  acceptance  of  a  grant  of  land  which  is  favorable  to  the  interests  of  an 
infant,  will  be  presumed  from  facts  and  circumstances  ;  such  as  the  recording 
of  the  deed  by  the  grantor.  The  intention  of  the  grantor  will  be  regarded  as 
a  controlling  circumstance.     Ibid.  72. 

12.  The  law  presumes  much  more  in  favor  of  voluntary  settlements,  especially  to 
infants,  than  between  parties  of  full  age.     Ibid.  72. 
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13.  A  posthumous  child  will  take  directly  from  the  parent,  with  the  same  effect  as 
if  it  had  been  born  at  the  time  of  the  decease  of  the  parent.  The  case  of 
Detrick  v.  Migatt,  19th  III.  R.  146,  adhered  to.  McConnel  et  al.  v.  Smith, 
Adm'r,  etc.  611. 

14.  A  bill  of  revivor  against  a  posthumous  child,  not  a  party  to  a  suit,  cannot  be 
filed  so  as  to  divest  his  title  nunc  pro  tunc.     Ibid.  611. 

See  Homestead  Exemption. 

INJUNCTION. 

An  injunction  obtained  by  a  wife  against  her  husband,  pending  a  divorce,  will 
prevent  all  incumbrance,  as  well  as  a  conveyance  of  the  property.  Vanzant 
v.  Vanzant,  536. 

INSTRUCTIONS. 

1.  The  words  "  want  of  care,"  when  used  in  instructions  to  a  jury,  mean,  want  of 

reasonable  and  proper  care.      Warner  v.  Dunnavan,  380. 

2.  It  is  the  right  of  a  party,  when  he  fears  a  jury  may  be  misled  by  an  instruction, 

to  ask  such  further  instructions  as  will  explain  those  already  given,  and  prevent 
the  possibility  of  mistake.     Ibid.  380. 

3.  This  court  will  not  disturb  a  verdict  by  which  substantial  justice  has  been  done, 

on  account  of  instructions  having  been  incorrectly  given  or  refused,  nor  because 
the  jury  have  disregarded  them.     Elam  v.  Badger,  498. 

4.  Where  an  instruction  given,  is  substantially  the  same  as  one  refused,  the  judg- 

ment will  not  be  reversed  for  such  refusal ;  especially  where  the  latter  instruc- 
tion is  expressed  in  such  language  as  would  throw  a  suspicion  upon  the 
testimony  of  one  of  the  parties.     Montag  v.  Linn,  551. 

INTEREST. 

1.  It  is  error  to  allow  compound  interest.     Leonard  v.  Adm'r  of  Villars,  377. 

2.  The  interest  laws  of  1845  and  1849  are  in  pari  materia,  and  should  be  so  con- 

strued as  that  both  may  stand ;  the  latter  allows  six  instead  of  ten  per  cent, 
interest  for  money  loaned,  leaving  the  penalty  provided  in  the  fourth  section 
of  the  former  law  in  force,  where  more  than  ten  per  cent,  is  reserved  for  money 
loaned.     Kinsey  v.  Nisley  et  al.  505. 

3.  Where  it  is  shown,  under  the  act  of  1849,  that  ten  per  cent,  has  been  reserved 

on  a  contract,  other  than  for  loaned  money,  there  is  only  a  forfeiture  of  the 
overcharged  interest.     Ibid.  505. 

JUDGMENT. 

1.  A  judgment  will  be  sustained  against  one  of  two  parties  not  served,  if  the  plead- 

ings show  that  such  party  appeared ;  as  where  the  word  defendants  is  used, 
unless  mistake  or  want  of  authority  is  shown.  The  proper  mode  of  pleading 
for  one  defendant,  in  such  case,  is  indicated.     Frazier  v  Resor  et  al.  88. 

2.  In  an  action  of  debt,  the  verdict  and  judgment  should  show  the  amount  of  debt 

and  damages,  or  if  the  amount  is  all  debt,  it  should  so  appear.  Pulliam  et  al. 
v.  Pencenneau,  93. 

3.  A  formal  judgment  of  respondeat  ouster  need  not  be  entered  by  the  court,  if  the 

defendant  is  allowed  opportunity  to  answer  further,  and  refuses  so  to  do. 
Haldeman  et  al.  v.  Starrett,  393. 

4.  Judgments  in  the  Circuit  and  District  Courts  of  the  United  States,  are  liens  upon 

real  estate ;  but  a  party  should  show  the  date  of  the  adjournment  of  the  court 
creating  them.     Jones  v.  Guthrie,  421. 

5.  Where  a  precept  and  judgment  is  referred  to,  to  sustain  a  tax  sale,  the  amount 

should  definitely  appear  in  the  judgment.  An  error  in  the  precept  might  be 
corrected;  but  uncertainty  as  to  the  judgment  is  fatal.  If  the  judgment  is  for 
different  taxes,  there  should  be  certainty  as  to  each.    Eppinger  v.  Kirby,  521. 
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6.  A  judgment  against  one  of  two  defendants,  in  ejectment  which  is  trespass,  where 
only  one  was  served,  is  sufficient,  although  the  judgment  is  pronounced  against 
the  defendants.     Pardon  v.  Dicire  etal.  572. 

See  Certiorari.    Lien.     Practice. 

JURIES  — JURORS. 

1.  Where  a  jury  is  to  be  informed  by  the  aid  of  an  interpreter,  the  court  may  re- 

quire the  primary  meaning  of  words  used  in  connection  with  any  significant 
word,  to  be  given;  so  that  the  jury,  in  case  of  disagreement  as  to  its  proper 
signification,  may  determine  the  meaning  which  the  party  using  the  word,  in- 
tended thereby.     Schnier  v.  The  People,  17. 

2.  It  is  for  the  jury  to  determine  whether  the  circumstances  surrounding  a  homi- 

cide were  such  as  to  induce  a,  belief  in  the  party  committing  it,  if  of  reason- 
able mind,  that  the  act  was  necessary  to  save  his  own  life,  or  that  of  a  wife  or 
child.     Ibid.  17. 

3.  A  party  accused  of  murder  may  show,  in  defense,  that  he  committed  the  act 

under  a  belief,  which  was  sufficient  to  satisfy  a  reasonable  mind,  that  his  own 
life,  or  that  of  a  wife  or  child,  were  in  immediate  danger.     Ibid.  17. 

4.  The  jury,  in  a  trial  for  murder,  are  judges  of  the  law  and  the  fact,  not  being 

bound  by  the  opinion  of  the  court.     Ibid.  17. 

5.  In  capital  cases  the  jurors  are  judges  of  the  law  and  the  facts,  and  are  not 

bound  by  the  instructions  of  the  court.     Fisher  v.  The  People,  283. 

6.  A  judge  before  whom  a  case  is  tried  should  not  go  to  the  jury  room  while  they 

are  deliberating.     Crabtree  v.  Hagenbaugh,  349. 

7.  Only  such  persons  as  are  heads  of  families,  and  who  reside  with  the  same,  have 

the  right  to  claim  an  exemption  for  the  description  of  property,  such  as  wheat, 
etc.,  sold  in  this  case;  and  the  question,  whether  they  answer  this  description, 
should  be  left  to  the  jury.     Barnes  v.  Rogers,  350. 

8.  In  criminal  cases,  the  jury  should,  when  out  of  the  presence  of  the  court,  be 

placed  in  charge  of  an  officer,  specially  sworn.     Gibbons  v.  The  People,  518. 

9.  Where  it  appeared  that  a  juror  called,  had  served  as  a  grand  juror  within  twelve 

months,  in  the  same  court,  it  is  good  cause  of  challenge,  since  the  act  of  1859. 
Bissell  v.  Ryan,  566. 

10.  Commissioners  appointed  to  assess  damages,  on  the  application  of  a  railroad 
companv,  are  quasi  jurors,  and  should  be,  like  them,  free  from  all  legal  disa- 
bility.    The  R.  1.  Sf  A.  R.  R.  Co.  v.  Lynch  et  al.  645. 

See  Criminal  Law. 

JURISDICTION. 

1.  Where  it  appears  that  notice  of  application  for  the  sale  of  land,  as  recited  in  a 

decree,  (pronounced  thirty  years  since,)  was  served  upon  infants,  instead  of 
their  guardians,  as  the  statute  required,  no  guardians  ad  litem  having  been 
appointed,  it  will  be  held  that  the  Circuit  Court  had  no  jurisdiction.  Whitney 
v.  Porter  et  al.  445. 

2.  Before  the  County  Court  could  obtain  jurisdiction  to  commit  an  estate  to  a  pub- 

lic administrator,  it  should  affirmatively  appear,  and  be  preserved  of  record, 
that  there  was  not  any  relative  or  creditor  within  the  State,  to  whom  adminis- 
tration might  be  committed  ;  and  that  the  application  was  made  by  a  party 
interested  in  the  estate.     Heirs  of  Langworthy  v.  Baker,  484. 

3.  If  a  person  act  as  a  justice  of  the  peace  or  police  magistrate,  whether  he  was 

irregularly  elected  or  for  a  proper  period,  cannot  be  inquired  into  collaterally. 
His  decisions  under  color  of  office  will  be  enforced.  Town  of  Lewiston  v. 
Proctor,  533. 

JUSTICES  OF  THE  PEACE. 

If  a  person  act  as  a  justice  of  the  peace  or  police  magistrate,  whether  he  was 
irregularly  elected  or  for  a  proper  period,  cannot  be  inquired  into  collaterally. 
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His  decisions  under  color  of  office  will  be  enforced.  Town  of  Lewiston  v. 
Proctor,  533. 

See  Certiorari.    Practice,  17. 

LEVY  AND  SALE. 

If  a  defendant  has  several  tracts  of  land  upon  which  he  does  not  reside,  the  plain- 
tiff in  execution  must,  if  he  can,  satisfy  his  execution  out  of  these.  But  if 
the  defendant  has  no  such  lands,  but  owns  land  on  which  he  resides,  not  ex- 
empted as  a  homestead,  and  has  personalty  liable  to  levy  and  sale,  the  plaintiff 
may  elect  upon  which  he  will  levy.  The  plaintiff  has  the  right  of  selection, 
except  where  that  right  is  limited  by  statute.     Thorpe  v.  Wheeler,  544. 

See  Lien,  3,  4. 

LIEN.     • 

1.  All  the  personal  property  of  the  tax  payer  is  bound  for  the  payment  of  his 

taxes,  from  the  time  the  collector  receives  his  warrant  until  they  shall  have 
been  paid.  The  warrant,  like  an  execution,  operates  as  a  lien.  Hill  et  al.  v. 
Figley,  418. 

2.  Judgments  in  the  Circuit  and  District  Courts  of  the  United  States,  are  liens 

upon  real  estate ;  but  a  party  should  show  the  date  of  the  adjournment  of  the 
court  creating  them.     Jones  v.  Guthrie,  421. 

3.  The  levy  of  an  execution  in  a  different  county  from  that  in  which  the  judgment 

is  rendered,  creates  a  lien,  and,  when  followed  by  a  sale,  will  take  effect  by 
relation  back  to  the  levy,  unless  the  rights  of  creditors  and  purchasers  have 
intervened.     Reichert  et  al.  v.  McClure,  516. 

4.  An  unrecorded  levy  takes  precedence  of  a  deed  dated  prior  to,  but  not  recorded 

till  after  the  levy,  and  a  sale  under  it  carries  a  good  title  to  the  purchaser  who 
had  not  notice  before  the  levy,  although  the  sale  was  made  subsequently  to  the 
recording  of  the  deed.     Ibid.  516. 


LIMITATIONS. 

1.  A  claimed  a  certain  lot,  under  the  act  of  Congress  of  March  3rd,  1823,  in  rela- 

tion to  French  claims ;  B  derived  title  to  the  same  lot,  under  a  patent  from  the 
United  States,  "  subject,  however,  to  the  rights  of  any  and  all  persons  claiming 
under  said  act  of  Congress,"  and  had  been  in  possession  for  twelve  years. 
Held,  that  B's  title  was  such  a  title  as  is  contemplated  by  our  statute  of 
limitations,  of  1835.     Lender  v.  Kidder,  49. 

2.  Proof  of  payment  of  taxes  may  be  made  otherwise  than  by  the  production  of 

the  receipts.     Hinchman  v.  Whetstone,  185. 

3.  Although  the  taxes  upon  land  may  not  have  been  paid  within  each  year  for 

seven  successive  years,  yet  if  they  were  paid  in  one  year  for  another  of  the 
seven,  the  party  still  being  in  possession  under  claim  and  color  of  title,  the 
requirements  of  the  statute  of  limitations,  which  took  effect  in  1839,  will  have 
been  complied  with.     Ibid.  185. 

4.  Where  a  party  has  been  in  possession,  under  the  first  section  of  the  limitation 

act  of  1839,  a  sufficient  length  of  time  to  present  a  bar  to  the  owner,  the  latter 
cannot  use  his  title  either  for  defense  or  recovery,  until  he  shall  have  destroyed 
the  bar,  by  purchase  or  some  other  mode.     Ibid.  185. 

5.  It  seems  a  right  to  land  acquired  by  limitation  is  affirmative,  and  may  be  en- 

forced.    Ibid.  185. 

6.  A  court  will  not  interfere  to  reduce  damages  in  actions  of  tort,  unless  the  finding 

is  oppressive.     Ibid.  185. 

7.  A  made  a  claim  to  and  improvements  upon  a  fractional  quarter  section  of  land 

in  1832  ;  a  patent  issued  to  him  therefor  in  1838;  he  resided  on  an  adjoining 
quarter  section  most  of  the  time,  until  1844,  when  he  moved  upon  it;  but 
before  then,  he  had  laid  out  the  land  into  town  lots,  and  leased  one  of  the  lots, 
which  continued  so  leased  ever  since.  Held,  that  A  occupied  the  lot  so  leased, 
in  such  way  as  to  entitle  him  to  take  the  benefit  of  the  statute  of  limitations 
of  1835.      Williams  v.  Ballance  et  al,  193. 
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8.  If  a  party  resides  upon  the  legal  subdivision  of  land,  described  in  his  patent, 

occupying  and  possessing  by  himself  and  tenants,  although  the  land  may  be 
subdivided  into  town  lots,  he  can  claim  the  benefit  of  the  statute  of  limitations 
of  1835  ;  it  is  not  necessary  that  he  should  reside  upon  every  part  and  parcel 
of  the  land.      Williams  v.  Ballanceet  al.  193. 

9.  The  ninth  section  of  our  "  conveyance  act "  is  constitutional  as  a  limitation 

law.     Stearns  v.  Gittings,  387. 

10.  Under  this  section,  the  owner  of  the  land  may  defeat  the  right  of  the  holder  of 

the  "  claim  and  color  of  title  "  by  the  payment  of  taxes  at  any  time  before 
the  period  of  limitation  has  .arrived,  or  by  making  entry  and  taking  actual 
possession  of  the  land  at  any  time  before  the  adverse  claimant  becomes  its 
occupant,  or  by  a  recovery  in  ejectment  before  the  statutory  bar  has  attached 
and  occupancy  is  had,  by  the  holder  of  the  color  of  title.     Ibid.  387. 

11.  Under  this  section,  the  first  payment  of  taxes  being  the  payment  from  which 
the  time  of  limitation  begins  to  run,  must  be  made  after  the  acquisition  of  the 
claim  and  color  of  title,  and  the  taxes  must  be  paid  by  the  claimant  for  a  period 
of  seven  successive  years,  otherwise  he  is  not  entitled  to  the  benefit  of  the 
statutory  limitation.     Ibid.  387. 

12.  The  payment  of  taxes  and  color  of  title  must  concur.     Ibid.  387. 

13.  The  statute  of  limitations  should  be  specially  pleaded,  to  all  actions  of  a  per- 
sonal nature.     Gebhart  v.  Adams,  397. 

14.  Fraud  may  be  replied  to  the  statute  of  limitations.     Campbell  v.  Vining,  525. 

15.  Where  a  party  neglects  to  avail  himself  of  proper  information,  he  cannot  com- 
plain that  fraud  is  charged  against  his  negligence.     Ibid.  525. 

See  Time. 

MALICIOUS  PROSECUTION. 

1.  In  an  action  for  malicious  prosecution,  want  of  probable  cause  must  be  shown. 

Wade  v.  Walden,  425. 

2.  The  existence  of  malice  is  not  sufficient  to  raise  a  presumption  of  want  of 

probable  cause.     Ibid.  425. 

3.  "What  constitutes  probable  cause  is  a  question  of  law.     Ibid.  425. 

4.  If  malice  and  want  of  probable  cause  do  not  concur,  an  action  for  malicious 

prosecution  will  fail ;  but  if  there  be  probable  cause,  the  malice  does  not  weigh 
anything.     Israel  v.  Brooks,  575. 

5.  Probable  cause  is  a  mixed  question  of  law  and  fact.     Ibid.  575. 

6.  It  is  for  the  plaintiff  to  show  that  the  defendant  had  not  probable  cause,  or 

reasonable  ground  for  prosecuting.     Ibid.  575. 

7.  Previous  good  character  may  be  shown  as  one  evidence  of  want  of  probable 

cause.     Bad  character  may  be  shown  as  reason  for  probable  cause.     Ibid.  575. 

8.  The  discharge  of  the  accused  hy  the  examining  magistrate,  is  not  sufficient 

evidence  of  the  existence  of  want  of  probable  cause.     Ibid.  575. 

9.  Any  fact,  such  as  the  admission  of  the  accused,  which  goes  to  disprove  either 

want  of  probable  cause  or  malice,  is  proper  for  the  jury  in  an  action  for  mali- 
cious prosecution.     Ibid.  575. 

MARRIED  WOMEN. 

See  Acknowledgment.     Deeds,  8,  9,  10,  11.      Divorce.     Homestead 

Exemption. 

MECHANICS'   LIEN. 

1.  Unless  it  appears  by  a  petition  to  enforce  a  mechanics'  lien,  that  a  contract 

existed  by  which  the  work  was  to  be  performed  within  three  years,  to  be  paid 
for  in  one  year  thereafter,  a  lien  will  not  be  enforced.  McCturfcen  et  al.  v.  Logan 
et  al.  79. 

2.  In  proceeding  to  enforce  a  mechanics'  lien  against  the  person  who  is  in  posses- 

sion of  the  land,  and  for  whom  the  work  is  done  or  materials  furnished,  the 
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land  may  be  sold,  and  his  interest,  whatever  it  may  be,  will  vest  in  the  pur- 
chaser.    Donaldson  et  al.  v.  Holmes  et  at.  85. 

3.  The  holder  of  the  legal  title  to  land  ought  not  to  stand  by  and  see  a  contract 

made  for  work  on  the  lot,  and  then  set  up  his  title  to  defeat  a  mechanics'  lien, 
when  he  gives  no  notice  to  the  mechanic  of  the  state  of  the  title.     Ibid.  85. 

4.  Where  a  note  of  a  firm  is  taken  in  satisfaction  of  a  claim  for  work  and  materi- 

als furnished  to  one  of  the  partners,  and  the  settlement  is  made  in  accordance 
with  the  usual  mode  of  doing  business  between  the  parties,  a  mechanics'  lien 
cannot  afterwards  be  sustained  for  said  work  and  materials.  Benneson  v. 
Thayer,  374. 

5.  "Where  a  petition  for  a  mechanics'  lien  fails  to  show,  that  by  the  contract  between 

the  parties,  the  work  was  to  be  completed  within  two  years,  it  is  insufficient  to 
found  a  decree  upon.     Rogers  et  al.  v.  Ward,  473. 

6.  The  enforcement  of  a  mechanics'  lien  does  not  cut  off  dower.     Gove  et  al.  v. 

Gather,  634. 

7.  A  sale  under  a  mechanics'  lien,  which  attached  before  the  execution  of  a  deed 

of  trust,  would  revive  dower,  that  deed  being  defeated,  although  the  wife  had 
joined  in  the  deed  of  trust.     Ibid.  634. 

8.  Where  a  petition  for  a  mechanics'  lien,  states  that  the  work  was  to  have  been 

done  for  a  certain  price,  and  by  a  certain  day,  and  the  proof  shows  an  entirely 
different  price  and  day,  the  decree  will  be  reversed.     Stein  v.  Schultz,  646. 

MINORS  —  MINORITY. 
See  Circuit  Court,  3.     Jurisdiction,  1. 

MORTGAGE. 

1.  Under  a  general  prayer  for  relief,  a  court  may  modify  the  specific  prayer  of  a 

bill,  and  decree  a  sale  of  the  whole  instead  of  a  part  of  certain  premises ;  with 
or  without  declaring  a  specific  lien.      Vansant  v.  Allmon,  30. 

2.  The  debt  is  a  principal  thing,  and  the  mortgage  is  only  an  incident,  and  the 

assignment  of  the  evidence  of  indebtedness  carries  the  mortgage  with  it.  The 
mortgage  is  a  collateral  security  for  each  installment  of  indebtedness,  as  it 
becomes  due.     Ibid.  30. 

3.  A  creditor  by  note  and  mortgage  may  pursue  several  remedies,  until  his  debt 

is  satisfied.     Ibid  30. 

4.  A  judgment  on  a  note  secured  by  mortgage,  which  remains  unsatisfied,  is  no  bar 

to  a  proceeding  to  foreclose  ;  or  the  two  suits  may  be  pending  at  the  same  time. 
Ibid.  30. 

5.  A  strict  foreclosure  of  a  mortgage  does  not  extinguish  the  debt,  unless  the  value 

of  the  land  is  equivalent  to  the  indebtedness.     Ibid.  30. 

6.  If  a  defeasance  in  the  usual  form  in  a  mortgage  deed  provides,  that  if  the  notes 

are  not  paid  as  theybecome  due,  that  the  mortgage  is  forfeited  to  that  extent, 
the  holder  of  a  note  is  not  obliged  to  wait  for  the  whole  indebtedness  to  ripen, 
before  he  can  proceed  to  collect.     Ibid.  30. 

7.  A  party  cannot  complain  of  an  error,  which  in  nowise  affects  his  interest,  or 

which  makes  to  his  advantage.     Ibid.  30. 

8.  The  assignee  of  a  note  is  in  equity  regarded  as  the  purchaser  of  all  the  securities 

and  remedies  attached  to  it;  and  may  pursue  them  at  his  discretion.  So  may 
the  assignees  in  succession,  of  separate  parts  of  the  same  debt.     Ibid.  30. 

9.  The  assignee  of  the  first  due  of  several  notes  secured  by  mortgage,  has  apriority 

of  claim,  and  can  foreclose  and  sell.  The  holders  of  the  other  notes  can  re- 
deem in  succession,  according  to  privilege.     Ibid.  30. 

10.  The  fuel,  oil,  and  property  of  that  description,  belonging  to  a  railroad  company 
and  intended  for  daily  consumption,  is  personal  property.  Palmer  v.  Forbes, 
301. 

11.  While  the  rolling  stock  and  material  for  repairs  of  the  track,  designed  to  be 
attached  to  the  realty,  is  real  estate.     Ibid.  301. 
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12.  In  this  case,  a  deed  of  possession  of  the  road  and  other  property  of  the  com- 
pany was  given  to  the  trustees,  who,  without  taking  possession  personally, 
hired  the  former  superintendent  and  the  other  employees  of  the  road,  to  carry 
on  the  business  as  their  agents  and  servants,  and  put  up  notices  all  along  the 
road,  of  the  change  of  management.  Held,  that  such  change  of  possession 
was  sufficient.     Palmer  v.  Forbes,  301. 

13.  When  a  mortgage  or  deed  of  trust  gives  to  the  trustees  therein  named  the 
power  to  use  and  run  a  railroad,  as  the  agents  and  attorneys  of  the  company 
mortgaging  it,  that  fact  does  not  affect  or  give  character  to  the  title  or  posses- 
sion of  the  property,  hut  only  to  the  mode  and  manner  of  using  it ;  and  a 
proper  transfer  under  the  power,  will  cut  off  all  liens  not  acquired  prior  to  that 
transfer.     Ibid.  301. 

14.  The  first  object  of  the  legislature  in  granting  authority  to  construct  a  railroad, 
is  the  benefit  to  the  public  arising  from  the  use  of  the  road.  Hence  the  power 
to  mortgage  will  not  be  construed  to  authorize  the  mortgagee  to  take  up  and 
sell  the  material  of  which  the  road  is  made,  so  as  to  interfere  with  its  beneficial 
use  by  the  public.     Ibid.  301. 

15.  The  authority  to  mortgage  a  railroad,  etc.,  implies  the  authority  to  sell  the  thing 
mortgaged,  and  to  convey  to  the  purchaser  all  needful  powers  to  use  the  thing 
purchased,  in  a  proper  and  beneficial  manner.     Ibid.  301. 

16.  The  personal  property  of  a  railroad,  in  the  possession  of  a  mortgagee,  is  no 
longer  subject  to  be  taken  in  execution  for  the  general  debts  of  the  road. 
Ibid.  301. 

17.  The  wife  of  a  mortgagor,  who  has  joined  in  the  execution  of  the  mortgage,  is 
a  necessary  party  to  a  proceeding  in  equity  to  foreclose.  Leonard  v.  Adminis- 
trator of  Villars,  377. 

18.  It  is  error  to  allow  compound  interest.     Ibid.  377. 

19.  A  scire  facias  to  foreclose  a  mortgage,  is  a  proceeding  in  rem.,  and  no  defense 
can  be  interposed  to  it,  unless  it  is  shown  thereby  that  the  mortgage  never  was 
a  valid  lien  on  the  land  ;  or  that  it  has  been  discharged  or  released.  White  v. 
Watkins,  480. 

20.  A  party  will  not  be  allowed  to  set  up,  that  he  holds  lands,  first,  as  a  mortgage 
or  a  security,  and  then  as  his  own  property  ;  fair  dealing  forbids  this  ;  nor  is  it 
fair  dealing  to  sell  lands  which  are  held  only  as  security.  Metropolitan  Bank 
v.  Godfrey  et  al.  579. 

21 .  The  recording  acts  of  Illinois  require  that  the  record  of  a  mortgage  should  dis- 
close, with  as  much  certainty  as  the  nature  of  the  case  will  admit,  the  real 
state  of  the  incumbrance.     Ibid.  579. 

22.  It  is  not  good  faith  to  take  an  absolute  conveyance  of  land,  where  only  a  mort- 
gage was  intended.     Ibid.  579. 

23.  Taking  an  absolute  conveyance  of  land,  and  claiming  a  purchase,  under  what 
was  only  designed  as  a  security,  will,  under  most  circumstances,  be  regarded 
as  fraudulent,  and  will  prevent  the  holder  from  claiming  as  a  mortgagee. 
Ibid.  579. 

24.  A  deed  of  real  estate,  absolute  in  its  terms,  if  intended  as  security  for  a  debt, 
will  be  held  both  at  law  and  in  equity  as  a  mortgage.  Tillson  v.  Moulton  et  al. 
648. 

25.  And  the  fact  that  the  land  was  conveyed  as  security,  may  be  proved  by  parol, 
even  though  a  written  defeasance  may  be  in  existence,  A  mortgage  by  a  cestui 
que  trust  will  be  sustained  in  equity,  as  if  he  were  the  legal  owner.     Ibid.  648. 

See  Chattel  Mortgage,  1,  2. 

MUNICIPAL  CORPORATIONS. 

An  action  of  trespass  will  lie  against  a  municipal  corporation.    Allen  v.  City  of 
Decatur,  332. 

NEGLIGENCE. 

'  1.  The  words  "want  of  care,"  when  used  in  instructions  to  a  jury,  me.an,  want  of 
reasonable  and  proper  care.     Warner  v.  Dunnavan,  380. 
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2.  It  is  the  right  of  a  party,  when  he  fears  a  jury  may  be  misled  by  an  instruction, 

to  ask  such  further  instructions  as  will  explain  those  already  given,  and  prevent 
the  possibility  of  mistake.      Warner  v.  Dunnavan,  380. 

3.  It  is  not  necessary,  in  an  action  on  the  case  for  negligence,  to  prove  a  demand 

and  refusal.     Ibid.  380. 

4.  When  a  person  assumes  the  profession  of  physician  and  surgeon,  the  law  holds 

him  responsible  for  any  injury  arising  from  a  want  of  reasonable  care,  skill  and 
diligence  in  his  practice,  unless  the  services  rendered  were  gratuitous.  Ritchey 
v.  West,  385. 

See  Common  Carriers.    Damages. 

NEW  TRIAL. 

1.  An  expression  to  the  jury  indicating  an  opinion  that  the  prisoner  is  a  guilty  per- 

son, by  the  Judge,  will  be  a  proper  reason  for  granting  a  new  trial.  Fisher  v. 
The  People,  283. 

2.  The  affidavit  in  support  of  an  application  for  a  new  trial,  on  the  ground  of  newly 

discovered  evidence,  must  state  positively  that  the  new  evidence  is  true.  Ritchey 
v.  West,  385. 

NOTICE.       • 

1 .  Where  a  party  has  heard  of  the  sale  of  land  from  a  creditable  source,  and  under 

circumstances  not  likely  to  be  forgotten,  the  duty  devolves  upon  him,  if  he 
intends  to  acquire  the  land,  of  investigating  the  facts.     Cox  v.  Milner,  476. 

2.  The  levy  of  an  attachment  will  not  cut  off  the  right  of  a  party  to  land  acquired 

in  good  faith,  under  an  unrecorded  deed,  if  the  attaching  creditor  had  notice 
of  the  conveyance.     Ibid.  476. 

OFFICE  —  OFFICER. 

Officers  elected  on  the  proper  day,  refusing  to  qualify,  become  officers  de  facto,  and 
their  acts  are  valid  as  to  third  persons,  and  can  only  be  inquired  into  directly, 
not  collaterally.     Coles  County  v.  Allison,  437. 

See  Sheriff. 

■4 

OWNER  —  OWNERSHIP. 

Although  property  apparently  remains  with  a  defendant  in  execution,  the  owner- 
ship may  be  shown  elsewhere,  if  the  transaction  is  one  of  good  faith,  and  of 
this  the  jury  can  judge.     Neece  v.  Haley,  416. 

See  Personal  Property.    Real  Estate. 

PARTIES. 

1.  Before  a  liability  on  the  part  of  a  defendant  can  be  created,  either  an  express 

or  an  implied  agreement  must  be  established.     Berber  v.  Kerzinger,  346. 

2.  When  a  suit  is  dismissed  as  to  one  of  two  or  more  defendants,  such  defendant 

ceases  to  be  a  party  to  the  record,  and  is  not  concluded  by  the  proceedings. 
Ibid.  346. 

3.  The  identity  of  the  person  incurring  liability,  and  the  one  against  whom  suit  is 

brought,  must  be  proved.     Ibid.  346. 

4.  On  a  bill  filed  for  relief,  where  notes  have  been  given  and  conveyances  made  to 

an  agent,  in  his  own  name,  in  consideration  of  a  patent  right,  the  principal 
should  be  made  a  party,  that  he  may  defend  his  interest.  The  agent  is  sup- 
posed to  be  a  trustee  for  his  principal.     Miller  v.   Whittaker,  453. 

See  Judgment.    Practice. 
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PARTITION. 
See  Dower,  1,  2,  3. 

PARTNERS  AND   PARTNERSHIP. 

1.  The  decision  of  the  court  between  the  same  parties,  as  reported  in  the  18th 

volume  of  Illinois  Reports,  page  422,  reconsidered  and  overruled ;  and  the 
proper  mode  of  keeping  and  stating  partnership  accounts  discussed  and  ex- 
plained.    Taylor  v.  Coffing  et  al.  273. 

2.  When  a  plea,  properly  verified,  is  interposed,  denying  either  the  existence  of  a 

partnership,  or  the  execution  of  the  notes  sued  on,  it  becomes  necessary  to 
prove  those  facts.     King  v.  Haines,  340. 

See  Abatement. 

PENALTY. 

1.  Under  the  general  issue,  lapse  of  time  may  be  given  in  evidence  to  defeat  the 

action,  as  well  as  under  the  plea  of  the  statute.     Gebhart  v.  Adams,  397. 

2.  The  allegation  of  the  precise  time  is  not  essential  in  actions  for  cutting  timber. 

Proof  of  any  day  after  the  day  first  alleged  and  before  the  commencement  of 
the  suit,  is  sufficient.     Ibid.  397. 

3.  In  declaring  upon  a  statute,  the  cause  of  action  should  be  described  in  the  lan- 

guage of  the  statute.     Ibid.  397. 

4.  The  statute  requiring  security  for  costs  in  penal  actions  does  not  apply  to  ac- 

tions for  violation  of  city  or  town  ordinances.  Town  of  Leiviston  v.  Proctor, 
533. 

See  Contract,  11. 

PERSONAL  PROPERTY. 

1.  Brick,  as  soon  as  they  are  placed  in  a  wall,  become  attached  to  the  freehold, 

and  if  they  are  removed  from  the  wall,  unless  for  the  purpose  of  being  replaced 
by  better  material  by  the  person  who  put  them  there,  the  proprietor  of  the  soil 
is  the  owner  of  the  brick.     Moore  et  al.  v.  Cunningham,  328. 

2.  The  words  "  in  specie,"  in  a  contract  which  includes  realty  as  well  as  personal- 

ty, will  be  understood  as  referring  to  the  latter.  Metropolitan  Bank  v.  Godfrey, 
579. 

See  Railroads,  7,  8,  9,  10,  11,  12,  13,  14,  15. 

PHYSICIAN. 

"When  a  person  assumes  the  profession  of  physician  and  surgeon,  the  law  holds 
him  responsible  for  any  injury  arising  from  a  want  of  reasonable  care,  skill 
and  diligence  in  his  practice,  unless  the  services  rendered  were  gratuitous. 
Ritchey  v.  West,  385. 

PLEADING. 

1.  The  plea  traversing  the  allegations  in  an  affidavit  for  an  attachment,  if  found  in 

favor  of  the  pleader,  defeats  the  particular  writ,  but  does  not  touch  the  merits 
of  the  action.     Boggs  v.  Bindslcoffet  al.  66. 

2.  The  jury  which  tries  the  issue  raised  by  such  a  plea,  if  the  finding  is  for  the 

plaintiff,  should  also  find  his  damages  ;  and  if  none  have  been  proved,  nominal 
damages  should  be  reported.  The  affidavit  upon  which  the  attachment  issues 
is  not  evidence  to  the  jury.    Ibid.  66. 

3.  It  is  error  to  call  a  second  jury  to  assess  damages,  after  a  trial,  on  a  plea  of 

abatement.     Ibid.  66. 

•4.  A  plea  of  failure  of  consideration  to  an  action  on  a  promissory  note,  which 
avers  that  the  payee  of  the  note  was  to  plant  a  hedge,  which  should  become  a 
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complete  protection  within  a  given  time,  and  that  it  was  out  of  the  power  of 
the  payee  to  perform  his  contract,  is  good.     Edwards  v.  Pyle,  354. 

5.  The  defense  of  usury  must  be  specially  pleaded,  otherwise  it  will  be  held  to 

have  been  waived.     Smith  et  al.  v.  Whitaker  et  al.  367. 

6.  A  contract  made  in  another  State,  or  in  a  foreign  country,  will  be  presumed  to 

be  made  in  accordance  with  the  laws  of  the  place  of  its  execution,  and  a 
violation  of  those  laws,  if  relied  on  as  a  defense,  must  be  pleaded  and  proved. 
Ibid.  367. 

7.  The  statute  of  limitations  should  be  specially  pleaded,  to  all  actions  of  a  per- 

sonal nature.      Gebhart  v  Adams,  397. 

8.  Under  the  general  issue,  lapse  of  time  may  be  given  in  evidence  to  defeat  the 

action,  as  well  as  under  the  plea  of  the  statute.     Ibid.  397. 

9.  The  allegation  of  the  precise  time  is  not  essential  in  actions  for  cutting  timber. 

Proof  of  any  day  after  the  day  first  alleged  and  before  the  commencement  of 
the  suit,  is  sufficient.     Ibid.  397. 

10.  In  declaring  upon  a  statute,  the  cause  of  action  should  be  described  in  the 
language  of  the  statute.     Ibid.  397. 

11.  A  demurrer  to  a  declaration  having  several  counts,  some  of  which  are  good, 
will  not  be  sustained.     Tomlin  v.  f.  fr  P.  E.  R.  Co.  429. 

12.  Where  a  railroad  charter  authorizes  a  construction  by  divisions  of  the  road 
under  by-laws,  and  a  count  in  an  action  to  recover  a  subscription  describes  it 
as  a  general  subscription,  and  not  as  a  subscription  to  aid  in  constructing  a 
division,  and  the  count  does  not  show  a  division  of  the  road  by  by-law,  and 
a  proper  call  for  stock  is  not  shown  to  have  been  made,  according  to  con- 
tract, the  company  cannot  recover.  The  certificate  of  a  secretary,  that  a 
proper  call  has  been  made,  is  not  proof;  the  fact  must  be  made  to  appear  by  a 
copy  of  the  orders  of  the  board,  properly  proven.     Ibid.  429. 

13.  So  of  his  certificate  of  publication  of  notice  of  calls  upon  subscribers  for 
stock.     That  fact  must  be  proven  otherwise.     Ibid.  429. 

14.  Averments  of  notice  that  calls  upon  subscribers  have  been  made,  should  con- 
form to  the  provisions  of  the  act  of  incorporation ;  and  such  notice  as  the  act 
requires  must  be  given  and  proven.     Ibid.  429. 

15.  A  plea  which  attempts   to  set  up  fraud,  should  aver  a  scienter.     White  v. 

Watkins,  480. 

16.  A  demurrer  to  a  special  plea  cannot  be  carried  back  to  the  declaration,  after  a 
direct  demurrer  to  it  has  been  overruled,  and  the  general  issue  pleaded. 
Brawner  v.  Lomax,  496. 

17.  A  plea  which  avers  that  property  was  tendered  to  a  sheriff  in  satisfaction  of 
an  execution,  is  defective.  A  sheriff  cannot  receive  anything  but  money ;  he 
has  authority  only  to  sell  propertv,  not  to  accept  it  in  satisfaction.  Thorpe  v. 
Wheeler,  544. 

18.  A  declaration  in  trover  will  be  sustained,  although  no  amount  is  expressed  in 

the  ad  damnum.     Mattingly  v.  Darwin,  618. 

See  Estoppel,  1.    Judgment,  1.    Replevin. 

POSSESSION. 

If  a  party  is  in  possession  of  lands,  by  himself  or  tenants,  and  pays  taxes  on 
unimproved  lands,  it  is  sufficient  to  put  those  who  deal  with  such  lands,  upon 
inquiry,  as  to  ownership.     Metropolitan  Bank  v  Godfrey,  579. 

See  Chattel  Mortgage.    Time. 

PRACTICE. 

1.  The  commissioners  appointed  to  set  off  a  widow's  dower,  have  no  authority  to 

make  a  partition  of  the  land  among  the  parties  entitled  thereto.  Loyd  et  al. 
v.  Malone  et  at.  43. 

2.  They  must  be  sworn,  and  the  statement  of  that  fact  and  the  oath  they  took, 

should  accompany  their  report.    Ibid.  43. 
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3.  A  report  made  by  others  than  the  commissioners  appointed  by  the  court,  is  void. 

Loyd  et  al.  v.  Malone  et  al.  43. 

4.  Where  a  party  files  his  answer  to  a  bill,  sooner  than  he  might  have  been  com- 

pelled to  do.it  does  not  entitle  him  to  a  continuance.     Rey?iolds  v.  Frances,  62. 

5.  Our  statute  does  not  authorize  the  issuing  of  an  attachment,  merely  because  a 

party  resides  in  another  count}'  than  that  in  which  he  transacts  business,  or 
merely  because  he  goes  into  another  State,  if  there  is  not  any  intention  on  his 
part  to  avoid  service  of  process,  or  to  remain  away  permanently.  Boggs  v. 
Bindskoff  et  al.  66. 

6.  The  plea  traversing  the  allegations  in  an  affidavit  for  an  attachment,  if  found  in 

favor  of  the  pleader,  defeats  the  particular  writ,  but  does  not  touch  the  merits 
of  the  action.     Ibid.  66. 

7.  The  jury  which  tries  the  issue  raised  by  such  a  plea,  if  the  finding  is  for  the 

plaintiff,  should  also  find  his  damages ;  and  if  none  have  been  proved,  nominal 
damages  should  be  reported.  The  affidavit  upon  which  the  attachment  issues 
is  not  evidence  to  the  jury.     Ibid.  66. 

8.  It  is  error  to  call  a  second  jury  to  assess  damages,  after  a  trial,  on  the  plea  of 

abatement.     Ibid  66. 

9.  A  motion  to  dismiss  a  suit  cannot  be  entertained  while  a  regular  default  exists. 

Fergerson  v.  Iiawlings,  69. 

10.  A  general  demurrer  is  a  waiver  of  plea  in  abatement.     Ibid.  69. 

11.  A  judgment  will  be  sustained  against  one  of  two  parties  not  served,  if  the 
pleadings  show  that  such  part}'  appeared  ;  as  where  the  word  defendants  is 
used,  unless  mistake  or  want  of  authority  is  shown.  The  proper  mode  of 
pleading  for  one  defendant,  in  such  case,  is  indicated.     Frazier  v.  Resor  etal.  88. 

12.  In  debt,  the  verdict  and  judgment  should  show  the  amount  of  debt  and  dam- 
ages ;  if  the  amount  is  all  debt,  it  should  so  appear.  Pulliam  v.  Pencenneau,  93. 

13.  A  chancellor  should  only  consider  such  evidence  as  is  material,  and  legal,  in 
rendering  a  decree ;  and  exceptions,  as  to  the  pertinency  of  evidence,  are  heard 
on  the  final  argument.     Swift  et  al.  v.  Castle,  209. 

14.  Formal  exceptions  to  depositions  in  chancery,  etc.,  should   be  taken  and  deter- 

mined before  the  hearing.     Ibid.  209. 

15.  If  a  jury,  in  such  a  case,  after  having  retired,  comes  into  court  for  further 
instructions,  which  are  given,  the  prisoner  has  a  right  also  to  have  instructions 
on  his  part.     Fisher  v.  The  People,  283. 

16.  Jurors  should  not  separately  communicate  to  or  with  the  court,  in  writing  or 
verbally,  in  reference  to  any  matter  belonging  to  the  case ;  they  should  be 
brought  before  the  court  in  a  body.     Ibid.  283. 

17.  A  petition  for  a  certiorari  to  review  the  decision  of  a  justice  of  the  peace,  must 
state  the  facts  which  show  that  the  judgment  was  not  the  result  of  negligence. 
Clifford  v.  Waldrop,  336. 

18.  Our  statute  requires  that  the  affidavit  in  support  of  a  plea  in  abatement,  should 
state  positively  the  truth  of  the  facts  relied  on.  A  statement  by  the  affiant, 
that  they  are  "true  "  to  the  best  of  his  knowledge  and  belief,"  is  insufficient. 
King  v.  Haines  et  al.  340. 

19.  After  forming  an  issue  in  fact,  it  is  too  late  to  urge  objections  to  the  form  of  the 
plea,  or  the  sufficiency  of  the  affidavit.     Ibid.  340. 

20.  The  proper  course  is  to  move  to  strike  the  affidavit  from  the  files  before  filing 
replication;  or  if  the  plea  is  defective,  it  should  be  demurred  to.     Ibid.  340. 

21.  When  a  plea  properly  verified,  is  interposed,  denying  either  the  existence  of  a 
partnership,  or  the  execution  of  the  notes  sued  on,  it  becomes  necessary  to 
prove  those  facts.     Ibid.  340. 

22.  When  a  suit  is  dismissed  as  to  one  of  two  or  more  defendants,  such  defendant 
ceases  to  be  a  party  to  the  record,  and  is  not  concluded  by  the  proceedings. 
Berber  v.  Kerzinger,  346. 

23.  It  is  not  proper  for  the  judge  before  whom  a  case  is  tried,  to  go  to  the  jury-room 
while  they  are  deliberating.  All  the  proceedings  in  a  case  should  be  open, 
notorious  and  in  the  presence  of  the  parties,  so  that  if  they  are  dissatisfied 
with  them,  they  may  take  exception  in  the  manner  provided  by  law.  Crabtree 
v.  Hagenbauqh,  349. 

44 
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24.  It  is  not  proper  to  allow  counsel  in  argument  to  the  jury,  to  read  reported  cases 
of  a  similar  character;  authorities  should  be  read  to  the  court,  and  the  jury- 
should  be  governed  as  to  the  law  of  the  case  by  instructions  from  the  court. 
Tuller  et  at.  v.  Talbot,  357. 

25.  The  affidavit  in  support  of  an  application  for  a  new  trial,  on  the  ground  of 
newlv  discovered  evidence,  must  state  positively  that  the  new  evidence  is  true. 
Ritchey  v.  West,  385. 

26.  Exceptions  to  evidence  must  be  taken  at  the  time,  and  preserved  of  record. 
Ibid.  385. 

27.  A  formal  judgment  of  respondeat  ouster  need  not  be  entered  by  the  court,  if  the 
defendant  is  allowed  opportunity  to  answer  further,  and  refuses  so  to  do.  Hal- 
demanv.  Starrett,  393. 

28.  Where  a  party  was  informed  of  every  fact  which  he  proposes  to  interpose  as  a 

defense,  when  he  abandoned  his  case,  and  permitted  a  decree  pro  confesso  to  go 
against  him,  he  should  not  be  allowed  to  file  a  bill  of  review.  McDaniel  v. 
James,  407. 

29.  A  bill  of  exceptions,  signed  and  filed  on  the  seventeenth  of  September,  when 
the  trial  was  on  the  fourteenth,  will  be  good,  when  it  appears  to  have  been 
taken  at  the  term,  if  it  shows  that  the  exceptions  were  properly  taken,  although 
no  reason  appears  whv  the  bill  was  not  signed  on  the  fourteenth.  Neece  v. 
Haley,  416. 

30.  The  right  to  hold  the  office  of  school  trustee  must  be  inquired  into  by  the 
appropriate  writ,  not  by  bill  in  equity.     Metz  v.  Anderson,  463. 

31.  A  summons  issued  from  Logan  county,  addressed  to  the  sheriff  of  Cook,  com- 
manding him  to  serve  a  defendant  in  his  county,  is  bad.     Gill  v.  Hoblit,  473. 

32.  A  scire  facias  to  foreclose  a  mortgage,  is  a  proceeding  in  rem.,  and  no  defense 
can  be  interposed  to  it,  unless  it  is  shown  thereby  that  the  mortgage  never  was 
a  valid  lien  on  the  land;  or  that  it  has  been  discharged  or  released.  White  v. 
Watkins,  480. 

33.  A  plea  which  attempts  to  set  up  fraud,  should  aver  a  scienter.     Ibid.  480. 

34.  The  court  has  discretion  in  reference  to  the  time  when  testimony  may  be  re- 
ceived ;  and  a  plaintiff  in  ejectment  may  offer  a  deposition  after  testimony  has 
been  closed,  showing  title,  especially  if  it  is  rebutting  testimony.  Montag  v. 
Linn,  551. 

35.  It  is  the  province  of  the  court  to  judge  of  the  legal  effect  of  a  deed.     Ibid.  551. 

36.  Where,  upon  the  introduction  of  a  deed  resulting  from  a  sale  upon  an  execu- 
tion issued  out  of  the  Circuit  Court,  upon  a  transcript  from  a  justice  of  the 
peace,  it  appeared  that  the  return  to  the  summons  did  not  give  the  justice 
jurisdiction,  the  deed  was  held  a  nullity.     Pardon  v.  Dwire,  572. 

37.  A  return  which  states  that  the  summons  was  "duly  served  by  reading,  June 

16th,  1848,"  is  bad.     Ibid.  572. 

38.  A  judgment  against  one  of  two  defendants,  in  ejectment  which  is  trespass, 

where  only  one  was  served,  is  sufficient,  although  the  judgment  is  pronounced 
against  the  defendants.     Ibid.  572. 

PRINCIPAL  AND  AGENT. 

1.  In  order  to  make  a  ratification  of  the  acts  of  an  agent  binding  on  his  principal, 

he  must  be  fully  and  fairly  informed  of  all  the  material  facts  and  circumstances 
of  the  matter  which  he  has  ratified.     Mathews,  use,  etc.,  v.  Hamilton  et  al.  470. 

2.  A  principal  is  bound  by  the  acts  of  his  agent,  only  so  far  as  they  are  within  the 

scope  of  the  agent's  authority.     Ibid.  470. 

3.  The  fact  of  agencv  must  be  shown  from  the  evidence  adduced  before  the  jury. 

Ibid.  470. 

4.  A  special  agent,  employed  for  a  particular  purpose  only,  must  act  within  the 

scope  of  his  authority,  and  if  he  exceeds  the  limits  assigned  to  him,  his  prin- 
cipal is  not  bound.  But  long  acquiescence  by  the  principal  in  the  acts  done 
by  an  agent,  beyond  the  powers  conferred,  will,  when  the  principal  is  informed 
of  the  facts,  amount  to  a  conclusive  presumption  of  their  ratification.  Williams 
v.  Merritt,  623. 
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PROBABLE  CAUSE. 
See  Action.    Malicious  Prosecution. 

PROBATE  COURT. 

1.  When  a  codicil  to  a  will  is  written  on  the  same  paper  as  the  will,  or  unmistaka- 

bly refers  to  it,  proof  of  the  codicil  is  sufficient  to  establish  such  portions  of 
the  will  as  are  not  thereby  revoked.     Duncan  etal.  v.  Duncan,  364. 

2.  Parties  in  interest  may  contest  the  validity  of  a  will  before  the  probate  court, 

as  well  as  by  bill  in  chancery,  and  should  be  allowed  to  examine  the  attesting 
witnesses.     Ibid.  364. 

3.  Error  will  lie  to  the  County  Court.     Langworthy  v.  Baker,  484. 

4.  Presumptions  in  favor  of  courts  of  limited  jurisdiction  maybe  indulged  in 

particular  cases.     Ibid.  484. 

5.  Before  the   County  Court  could  obtain  jurisdiction  to  commit  an  estate  to  a 

public  administrator,  it  should  affirmatively  appear,  and  be  preserved  of 
record,  that  there  was  not  any  relative  or  creditor  within  the  State,  to  whom 
administration  might  be  committed ;  and  that  the  application  was  made  by  a 
party  interested  in  the  estate.     Ibid.  484. 

6.  It  will  be  presumed  that  a  debt  outstanding  for  twenty-seven  years,  has  been 

paid,  without  any  plea  of  the  statute  of  limitations.     Ibid.  484. 

7.  A  creditor  who  does  not  prosecute  his  claim  against  an  estate  within  a  reason- 

able time,  will  be  presumed  to  have  relinquished  it.  It  would  seem  that  seven 
years  was  a  reasonable  time.     Ibid.  484. 

8.  It  is  the  duty  of  an  administrator  to  interpose  the  presumptions  and  limitations 

of  law  against  claims.     Ibid.  484. 

PROCESS. 

A  summons  issued  from  Logan  county,  addressed  to  the  sheriff  of  Cook,  com- 
manding him  to  serve  a  defendant  in  his  county,  so  that  he  might  appear  at 
Lincoln,  in  said  county,  is  void.     Gill  v.  Hoblit,  473. 

PROMISSORY  NOTE. 

1.  The  statute  authorizing  a  party  to  prove  total  or  partial  failure  of  consideration 

of  a  note,  does  not  go  to  the  extent  of  authorizing  proof  to  change  its  terms. 
Walters  v.  Smith,  342. 

2.  An  indorser  is  not  a  competent  witness  to  impeach  a  note  he  has  assigned. 

Ibid.  342. 

3.  A  plea  of  failure  of  consideration  to  an  action  on  a  promissory  note,  which 

avers  that  the  payee  of  the  note  was  to  plant  a  hedge,  which  should  become 
a  complete  protection,  within  a  given  time,  and  that  it  was  out  of  the  power 
of  the  payee  to  perform  his  contract,  is  good.  Edwards  v  Pyle,  354. 
4..  Where  a  note  of  a  firm  is  taken  in  satisfaction  of  a  claim  for  work  and  mate- 
rials furnished  to  one  of  the  partners,  and  the  settlement  is  made  in  accordance 
with  the  usual  mode  of  doing  business  between  the  parties,  a  mechanics'  lien 
cannot  afterwards  be  sustained  for  said  work  and  materials.  Benneson  et  al.  v. 
Thayer  et  al.  374. 

5.  Where  it  appears  that  A,  and  others,  gave  their  note  to  B,  to  satisfy  a  debt  due 
from  C,  and  that  the  note  was  usurious  ;  any  pretense  that  it  was  otherwise 
will  not  avail  the  payee.     Nickerson  v.  Babcock,  561. 

See  Chancery.  Mortgage. 

RAILROADS. 
1.  In  a  suit  against  a  railroad  company,  to  recover  for  cattle  killed,  because  the 


692  INDEX 


road  was  not  fenced  as  required  by  statute,  the  plaintiff  must  prove  every  ma- 
terial allegation,  in  his  declaration,  and  that  the  injury  did  not  occur  at  any  of 
the  excepted  places.  And  this,  although  the  declaration  was  defective  in 
averment,  by  not  negativing  the  exceptions  stated  in  the  enacting  clause,  and 
was  replied  to  by  the  general  issue.     The  0.  8p  M.  R.  R.  Co.  v.  Brown,  94. 

2.  The  right  of  eminent  domain,  by  which  private  property  may  be  taken  for  pub- 

lic use,  is  a  sovereign  power,  and  may  be  exercised  ad  libitum,  by  the  legislature, 
if  just  compensation  is  made  the  owner.  Johnson  v.  Joliet  $■  Chicago  R.  R. 
Co.  202. 

3.  Unless  the  act  authorizing  a  condemnation  of  property  for  the  right  of  way,  so 

directs,  a  notice  of  the  intention  to  condemn  need  not  be  given.     Ibid.  202. 

4.  Special  acts  of  incorporation  for  constructing  railroads  will  be  valid,  notwith- 

standing the  constitutional  provision,  requiring  general  laws  for  such  purposes  ; 
without  any  recital  by  way  of  preamble,  that  the  object  could  not  be  accom- 
plished by  general  law.     Ibid.  202. 

5.  It  is  not  necessary  that  a  jury  shall  be  called,  to  aid  in  condemnations  for  right 

of  way.     Ibid.  202. 

6.  If  the  condemnation  price  is  paid,  (when  the  statute  does  not  otherwise  direct,) 

when  demanded  by  suit,  or  otherwise,  the  parties  entering  upon  the  right  of 
way  will  not  be  trespassers  ab  initio.     Ibid.  202. 

7.  The  fuel,  oil,  and  property  of  that  description,  belonging  to  a  railroad  company 

and  intended  for  daily  consumption,  is  personal  property.  Palmer  v.  Forbes  et 
al.  302. 

8.  While  the  rolling  stock  and  material  for  repairs  of  the  track,  designed  to  be 

attached  to  the  realty,  is  real  estate.     Ibid.  302. 

9.  In  this  case  a  deed  of  possession  of  the  road  and  other  property  of  the  company 

was  given  to  the  trustees,  who,  without  taking  possession  personally,  hired  the 
former  superintendent  and  the  other  employees  of  the  road,  to  carry  on  the 
business  as  their  agents  and  servants,  and  put  up  notices  all  along  the  road, 
of  the  change  of  management.  Held,  that  such  change  of  possession  was 
sufficient.     Ibid.  302. 

10.  When  a  mortgage  or  deed  of  trust  gives  to  the  trustees  therein  named  the 
power  to  use  and  run  a  railroad,  as  the  agents  and  attorneys  of  the  company 
mortgaging  it,  that  fact  does  not  affect  or  give  character  to  the  title  or  pos- 
session of  the  property,  but  only  to  the  mode  and  manner  of  using  it ;  and  a 
proper  transfer  under  the  power,  will  cut  off  all  liens  not  acquired  prior  to  that 
transfer.     Ibid.  302. 

11.  The  first  object  of  the  legislature  in  granting  authority  to  construct  a  railroad, 
is  the  benefit  to  the  public  arising  from  the  use  of  the  road.  Hence  the  power 
to  mortgage  will  not  be  construed  to  authorize  the  mortgagee  to  take  up  and 
sell  the  material  of  which  the  road  is  made,  so  as  to  interfere  with  its  beneficial 
use  by  the  public.     Ibid.  302. 

12.  The  authority  to  mortgage  a  railroad,  etc.,  implies  the  authority  to  sell  the 

thing  mortgaged,  and  to  convey  to  the  purchaser  all  needful  powers  to  use  the 
thing  purchased,  in  a  proper  and  beneficial  manner.     Ibid.  302. 

13.  The  personal  property  of  a  railroad,  in  the  possession  of  a  mortgagee,  is  no 
longer  subject  to  be  taken  in  execution  for  the  general  debts  of  the  road. 
Ibid.  302. 

14.  Fuel,  office  furniture,  material  for  lights,  and  all  other  detached  property  of 

that  kind,  not  like  railroad  equipments,  designed  for  the  continued  use  of  the 
road,  is  personalty  ;  and  corporations,  as  well  as  individuals,  can  only  mortgage 
such  property  by  conforming  strictly  to  the  statute  in  reference  to  chattel 
mortgages,  and  for  the  same  time.     Hunt  v.  Bullock  et  al.  320. 

15.  Subsequently  acquired  property  is  not  held  by  a  chattel  mortgage.     Ibid.  320. 

16.  Commissioners  appointed  to  assess  damages,  on  the  application  of  a  railroad 
companv,  are  quasi  jurors,  and  should  be,  like  them,  free  from  all  legal  disa- 
bility.   "The  R.  I.  Sf  A.  R.  R.  Co.  v.  Lynch  et  al.  645. 

17.  An  assessment  of  damages  for  fencing  against  a  railroad  company,  must  be 
made  a  matter  of  record.     Ibid.  645. 

See  Evidence,  21,  22,  23,  24.    Pleading. 
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REAL  ESTATE. 

1.  Brick,  as  soon  as  they  are  placed  in  a  wall,  become  attached  to  the  freehold,  and 

if  they  are  removed  from  the  wall,  unless  for  the  purpose  of  being  replaced  by- 
better  material  by  the  person  who  put  them  there,  the  proprietor  of  the  soil  is 
the  owner  of  the  brick.     Moorev.  Cunningham,  328. 

2.  A  ferry  franchise  is  real  estate,  and  can  only  be  transferred  in  accordance  with 

the  provisions  of  the  statute  in  reference  to  conveyances.  Dundy  v.  Chambers, 
369. 

See  Mortgage.    Railroad. 

RECOGNIZANCE. 

A  sheriff  may  take  a  recognizance  after  indictment  found,  of  a  prisoner  in  his  cus- 
tody, although  a  writ  has  not  issued  from  the  Circuit  Court  commanding  an 
arrest.     Sloan  et  al.  v.  People,  77. 

RECORDING  ACT. 
See  Lien,  3,  4.     Redemption. 

REDEMPTION. 

Prior  to  the  passage  of  the  act  of  the  twelfth  of  February,  1853,  a  certificate  of 
redemption  from  a  sheriff's  sale,  need  not  be  recorded.  The  payment  of  the 
money  to  redeem,  was  all  that  was  necessary.     Ralph  v.  Lejier,  52. 

REGISTER'S  CERTIFICATE. 

A  register's  certificate  is  not  evidence  of  title,  which  does  not  show  an  entry  and 
purchase  of  land.     Aides  v.  Abbot,  61. 

RELIGIOUS  SOCIETIES. 

1.  Under  the  statute  authorizing  the  formation  of  religious  corporations,  the  cer- 

tificate by  the  trustees  should  state  the  time  for  which  they  are  elected,  should 
be  under  seal,  and  verified  by  affidavit,  and,  generally,  the  statute  must  be 
substantially  complied  with,  and  all  its  express  requirements  must  be  observed. 
Ferraria  v.  Vasconcelles,  456. 

2.  The  title  to  church  property,  in  case  of  a  division  of  a  religious  corporation, 

remains  with  that  portion  of  the  church  which  adheres  to  the  tenets  and  dis- 
cipline of  the  organization  to  whose  use  the  property  was  originally  dedicated, 
even  although  it  may  be  in  a  minority.     Ibid.  456. 

REPLEVIN  — REPLEVIN  BOND. 

1.  A  party  who  pleads  non  detinet  only,  to  an  action  of  replevin,  cannot  call  the 

fact  of  ownership  in  question.  He  is  thereby  estopped  from  claiming  the 
property  as  his  own.      Wells  v.  McClenning,  409. 

2.  The  demand  of  one  who  stands  in  loco  parentis,  is  sufficient  in  a  case  of  replevin. 

JVewman  et  al.  v.  Bennett,  427. 

3.  A  demand  from  one  of  two  parties  will,  in  the   Supreme  Court,  be  held  suf- 

ficient; such  an  objection  to  avail  should  be  taken  advantage  of  in  the  lower 
court.     Ibid.  427. 

4.  A  demand  of  B.'s  stock,  where  it  is  known  from  the  circumstances,  that  a  lot  of 

cattle  were  intended,  is  good.     Ibid.  427. 

RESULTING    TRUST. 

•When  one  person  purchases  real  estate  with  the  money  of  another,  a  resulting 
trust  arises  in  favor  of  the  person  furnishing  the  money.  Franklin  et  al.  v. 
McEntyre,  81. 
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EIGHT  OF  WAY. 

1.  The  right  of  eminent  domain,  by  which  private  property  may  be  taken  for 

public  use,  is  a  sovereign  power,  and  may  be  exercised  ad  libitum,  by  the 
legislature,  if  just  compensation  is  made  the  owner.  Johnson  v.  Joliet  Sp 
Chicago  R.  R.  Co.  202. 

2.  Unless  the  act  authorizing  a  condemnation  of  property  for  the  right  of  way,  so 

directs,  a  notice  of  the  intention  to  condemn  need  not  be  given.     Ibid.  202. 

3.  Special  acts  of  incorporation  for  constructing  railroads  will  be  valid,  notwith- 

standing the  constitutional  provision,  requiring  general  laws  for  such  pur- 
poses ;  without  any  recital  by  way  of  preamble,  that  the  object  could  not  be 
accomplished  by  general  law.     Ibid.  202. 

4.  It  is  not  necessary  that  a  jury  shall  be  called,  to  aid  in  condemnations  for  right 

of  way.     Ibid.  202. 

5.  If  the  condemnation  price  is  paid,  (when  the  statute  does  not  otherwise  direct,) 

when  demanded  by  suit,  or  otherwise,  the  parties  entering  upon  the  right  of 
way  will  not  be  trespassers  ab  initio.     Ibid.  202. 

SALE  — SALE   OF  LAND. 

1.  An  agreement  between  parties  not  to  bid  against  one  another  at  a  public  sale, 

will  vitiate  the  sale.     Loyd  et  al.  v.  Malone  et  al.  43. 

2.  Where  a  party  has  heard  of  the  sale  of  land  from  a  creditable  source,  and 

under  circumstances  not  likely  to  be  forgotten,  the  duty  devolves  upon  him,  if 
he  intends  to  acquire  the  land,  of  investigating  the  facts.  Cox  et  al.  v. 
Milner,  476. 

3.  The  levy  of  an  attachment  will  not  cut  off  the  right  of  a  party  to  land  acquired 

in  good  faith,  under  an  unrecorded  deed,  if  the  attaching  creditor  had  notice 
of  the  conveyance.     Ibid.  476. 

4.  The  court  will  not  grant  relief  in  equity  except  upon  a  strong  case  against  a 

forced  sale  of  land,  where  rights  have  been  acquired  under  the  sale,  and  where 
complainant  has  rested  an  unreasonable  time  without  an  effort  to  obtain  relief, 
or  to  correct  the  fault.     Noyes  v.  True  et  al.  503. 

5.  That  property  has  not  sold  for  the  value  that  the  neighbors  of  the  owner  might 

fix  upon  it,  is  not  a  sufficient  reason  for  setting  aside  a  sale.     Ibid.  503. 

6.  Receiving  a  conveyance  merely  in  payment  of  a  pre-existing  debt,  is  not  suf- 

ficient, where  there  is  a  collision  of  bona  fide  claims.  There  should  be  a  new 
consideration.     Metropolitan  Bank  v.  Godfrey,  579. 

See  Circuit  Court,  3.     Jurisdiction,  1.      Redemption  of  Lands. 

Sheriff's    Sale. 

SCHOOLS  — SCHOOL  FUND  AND  LANDS. 

1.  While  the  court  will  interfere  with  the  action  of  school  trustees,  in  relation  to 

school  districts  ;  still  it  should  appear,  in  order  to  justify  interference,  that 
there  has  been  gross  injustice,  oppression  or  corruption.  Acquiescence  in  the 
action  of  the  trustees  will  be  a  reason  for  non-interference.  Metz  et  al.  v. 
Anderson,  463. 

2.  The  acts  of  trustees  in  levying  taxes  will  not  be  tried  by  bill.     Ibid.  463. 

3.  If  an  illegal  tax  is  collected,  the  remedy  is  at  law.     Ibid.  463. 

4.  The  right  to  hold  the  office  of  school  trustee  must  be  inquired  into  by  the 

appropriate  writ,  not  by  bill  in  equity.     Ibid.  463. 

SCIRE   FACIAS. 

1.  A  scire  facias  to  foreclose  a  mortgage  is  a  proceeding  in  rem.,  and  no  defense 
can  be  interposed  to  it,  unless  it  is  shown  thereby  that  the  mortgage  never 
was  a  valid  lien  on  the  land,  or  that  it  has  been  discharged  or  released. 
White  v.  Watkins,  480. 


INDEX.  695 


2.  A  plea  which   attempts  to  set  up   fraud,  should  aver  a  scienter.      White  v. 
Watkins,  480. 

See  Mortgage.     Recognizance.     Sheriff. 

SECURITY  FOR   COSTS. 

The  statute  requiring  security  for  costs  in  penal  actions  does  not  apply  to  actions 
for  violation  of  city  or  town  ordinances.     Town  of  Lewiston  v.  Proctor,  533. 

SERVICE  OF  PROCESS. 

1.  A  summons  issued  from  Logan  county,  addressed  to  the  sheriff  of  Cook,  com- 

manding him  to  serve  a  defendant  in  his  county,  so  that  he  might  appear  at 
Lincoln,  in  said  county,  is  bad.     Gill  v.  Hoblit,  473. 

2.  A  return  which  states  that  the  summons  was  "  duly  served  by  reading,  June 

16th,  1848,"  is  bad.     Pardon  v.  Dwire  et  al.  572. 

See  Sheriff. 

SETTLEMENTS. 

See  Infants. 


SHERIFF  — SHERIFF'S    SALE. 

1.  Prior  to  the  passage  of  the  act  of  the  twelfth  of  February,  1853,  a  certificate  of 

redemption  from  a  sheriff's  sale,  need  not  be  recorded.  The  payment  of  the 
money  to  redeem,  was  all  that  was  necessary.     Ralph  v.  Lefter  et  al.  52. 

2.  A  sheriff  may  take  a  recognizance  after  indictment  found,  of  a  prisoner  in  his 

custody,  although  a  writ  has  not  issued  from  the  Circuit  Court  commanding 
an  arrest.     Sloan  et  al.  v.  The  People,  77. 

3.  A  plea  which  avers  that  property  was  tendered  to  a  sheriff  in  satisfaction  of  an 

execution,  is  defective.  A  sheriff  cannot  receive  anything  but  money;  he 
has  authority  only  to  sell  property,  not  to  accept  it  in  satisfaction.  Thorpe  v. 
Wheeler,  544. 

See  Levy  and  Sale.    Process. 

SLANDER. 

1.  In  an  action  of  slander,  for  words  charging  the  plaintiff  with  fornication  or  adul- 

tery, no  reference  need  be  made  in  the  pleadings  to  the  statute  on  that  subject. 
Elam  v.  Badger,  498. 

2.  Words,  which  in  their  common  acceptation,  amount  to  a  charge  of  fornication, 

are  slanderous,  and  are  actionable  without  colloquium  or  innuendo;  and  the 
latter,  if  used,  is,  at  most,  but  surplusage.     Ibid.  498. 

3.  Where  the  defense  in  such  a  case  rests  on  the  ground  of  privileged  communi- 

cations, it  must  be  shown  that  the  words  were  spoken  at  such  a  time,  and 
under  such  circumstances  as  would  negative  the  supposition  of  malice  in  using 
them.     Ibid.  498. 

SPECIAL  TERM. 

1.  The  statute  does  not  require  a  circuit  judge  to  use  any  formula  in  calling  a 

special  term  ;  any  language  which  indicates  his  intention  is  sufficient.  Mat- 
tingly  v.  Darwin,  618. 

2.  A  circuit  judge  has  no  power  to  postpone  a  regular  term;  the  process  made 

returnable  to  it  would  still  be  regular,  and  so  of  all  other  matters  depending 
upon  it  as  an  event.  He  may  appoint  a  special  term  at  a  time  beyond  the 
statutory  term,  the  necessity  for  which  he  is  the  sole  arbiter.     Ibid.  618. 
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STATUTE  OF  FRAUDS. 

The  statute  of  frauds  in  reference  to  parol  contracts  for  the  sale  of  lands,  if  relied 
on  as  a  defense,  must  be  pleaded,  otherwise  it  will  be  held  to  be  waived.  Lear 
v.  Chouteau  et  al.  39. 

SUMMONS. 

A  summons  issued  from  Logan  county,  addressed  to  the  sheriff  of  Cook,  com- 
manding him  to  serve  a  defendant  in  his  county,  so  that  he  might  appear  at 
Lincoln,  in  said  county,  is  void.     Gill  v.  Hoblit,  473. 

SUPREME  COURT. 

1.  The  decision  of  the  Supreme  Court  of  the  United  States  is  paramount  as  to  the 

construction  of  the  act  of  Congress,  of  March  3rd,  1823,  and  as  to  the  kind 
of  title  conferred  by  patent  under  it;  but  the  Supreme  Court  of  this  State 
possesses  the  paramount  right  to  construe  our  own  statutes.  Lender  v.  Kid- 
der, 49. 

2.  Where  a  bill  of  exceptions  omits  to  state  that  it  contains  all  the  evidence,  the 

finding  of  the  court  will  be  sustained.     Trustees  of  Elizabethtown  v.  Lefler,  90. 

3.  Where  the  Circuit  Court  refused  to  dismiss  a  cause  and  continued  it,  in  dis- 

regard of  a  stipulation  ;  where  the  bill  of  exceptions  does  not  state  that  it 
contains  all  the  evidence,  this  court  will  presume,  that  the  court  below  had 
enough  presented  for  its  consideration  to  justify  its  action.  Neivman  v.  Dick, 
338. 

4.  A  voluntary  dismissal  of  a  suit  is  a  waiver  of  errors.     A  judgment  upon  a 

motion  to  dismiss,  is  not  a  final  decision,  determining  the  cause.  A  party 
should  let  judgment  be  pronounced  against  his  wishes,  before  he  can  sue  out 
a  writ  of  error.     Ibid.  338. 

5.  The  court  will  refuse  to  consider  a  case,  where  a  defective  abstract  is  furnished  ; 

referring  to  the  pages  of  the  record  to  be  examined,  instead  of  presenting  the 
question  or  fact.     Kelleher  v.  Tisdale,  405. 

6.  In  an  action  of  assumpsit  to  recover  back  money  paid  for  land  not  conveyed, 

the  finding  of  the  jury,  as  to  the  value  of  the  lots,  will  not  be  disturbed. 
Dimlap  v.  Taylor,  460. 

7.  The  admissibility  of  evidence  offered  on  the  trial  of  a  cause  cannot  be  inquired 

into  here,  unless  exceptions  are  taken  to  the  decisions  of  the  Circuit  Court. 
Mathews,  use,  etc.,  v.  Hamilton,  470. 

8.  This  court  will  not  disturb  a  verdict  by  which  substantial  justice  has  been  done, 

on  account  of  instructions  having  been  incorrectly  given  or  refused,  nor  be- 
cause the  jury  have  disregarded  them.     Elam  v.  Badger,  498. 

9.  Where  an  instruction  given,  is  substantially  the  same  as  one  refused,  the  judg- 

ment will  not  be  reversed  for  such  refusal ;  especially  where  the  latter  instruc- 
tion is  expressed  in  such  language  as  would  throw  a  suspicion  upon  the  testi- 
mony of  one  of  the  parties.     Montag  v.  Linn,  551. 

SURETY. 

1.  Where  A  and  B  contracted  together  that  B  should  make  and  deliver  to  A 

certain  quantities  of  brick,  for  which  five  hundred  dollars  were  to  be  paid  to  B 
as  a  condition  precedent,  and  B  gave  C  and  D  as  sureties  for  his  performance, 
and  A  failed  to  pay  the  five  hundred  dollars  at  the  time,  by  consent  of  B, 
the  sureties  would  be  released ;  the  waiver  of  this  condition,  by  B,  without 
their  consent,  released  them.     Cunningham  v.  Wrenn  et  al.  64. 

2.  A  change  of  the  agreement  by  A  and  B,  without  the  consent  of  the  sureties, 

released  them.     Ibid.  64. 

TAXES  AND  TAX  TITLE. 

1.  No  appeal  lies  to  the  Circuit  Court  from  the  decision  of  the  board  of  supervisors, 
in  reference  to  property  claimed  to  be  exempt  from  taxation.  Worthington  v. 
County  of  Pike,  363. 
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2.  All  the  personal  property  of  the  tax  payer  is  bound  for  the  payment  of  his 

taxes,  from  the  time  the  collector  receives  his  warrant  until  they  shall  have 
been  paid.  The  warrant,  like  an  execution,  operates  as  a  lien.  Hill  y. 
Figley,  418. 

3.  The  acts  of  school  trustees  in  levying  taxes  will  not  be  tried  by  bill.     Metz  v. 

Anderson,  463. 

4.  If  an  illegal  tax  is  collected,  the  remedy  is  at  law.     Ibid.  463. 

5.  Under  the  ninth  section  of  the  conveyance  act,  the  instrument  relied  on  as  color 

of  title  must  purport,  on  its  face,  to  convey  title  to  the  grantee.  Bride  v. 
Watt  et  al.  507. 

6.  An  agreement  for  title,  or  a  certificate  of  purchase  at  a  tax  sale,  is  not  sufficient. 

Ibid.  507. 

7.  The  payment  of  taxes  and  the  color  of  title,  must  concur  for  the  period  of  seven 

full  consecutive  years.     Ibid.  507. 

8.  A  subsequently  acquired  deed  cannot  relate  back  to  and  render  availing,  pre- 

viously paid  taxes  by  the  holder  of  an  agreement  for  title,  or  a  certificate  of 
purchase  at  a  tax  sale.     Ibid.  507. 

9.  Where  a  precept  and  judgment  is  referred  to,  to  sustain  a  tax  sale,  the  amount 

should  definitely  appear  in  the  judgment.  An  error  in  the  precept  might  be 
corrected  ;  but  uncertainty  as  to  the  judgment  is  fatal.  If  the  judgment  is  for 
different  taxes,  there  should  be  certainty  as  to  each.  Eppinger  v.  Kirby  et 
ux.  521. 

10.  If  a  party  is  in  possession  of  lands,  by  himself  or  tenants,  and  pays  taxes  on 
unimproved  lands,  it  is  sufficient  to  put  those  who  deal  with  such  lands,  upon 
inquiry,  as  to  ownership.     Metropolitan  Bank  v.  Godfrey,  579. 

See  Claim  and  Color  of  Title,  11,  12,  13, 14,  15. 

TIME. 

1.  After  a  default  in  payment  of  money  secured  by  a  chattel  mortgage,  the  mort- 

gagee must  take  possession  of  the  property  within  a  reasonable  time.  Cass  v. 
Perkins,  382. 

2.  What  is  a  reasonable  time  depends  upon  the  circumstances  of  the  particular 

case,  but  the  mortgagee  is  required  to  make  no  unnecessary  delay  in  the  asser- 
tion of  his  rights.     Ibid.  382. 

3.  It  will  be  presumed  that  a  debt  outstanding  for  twenty-seven  years  has  been 

paid,  without  any  plea  of  the  statute  of  limitation.  Heirs  of  Langworthj  v. 
Baker,  484. 

4.  A  creditor  who  does  not  prosecute  his  claim  against  an  estate  within  a  reason- 

able time,  will  be  presumed  to  have  relinquished  it.  It  would  seem  that  seven 
years  was  a  reasonable  time.     Ibid.  484. 

TITLE  TO  LAND. 

1.  A  register's  certificate  is  not  evidence  of  title  which  does  not  show  an  entry  and 

purchase  of  land.     Aides  v.  Abbot,  61. 

2.  A  legal,  subsisting  title,  outstanding  in  another  than  a  defendant  in  ejectment, 

will  defeat  the  recovery  of  the  plaintiff.     Masterson  et  al.  v.  Cheek  et  al.  72. 

3.  An  infant  of  any  age  can  be  the  grantee  of  land.     Ibid.  72. 

4.  An  acceptance  of  a  grant  of  land  which  is  favorable  to  the  interests  of  an  infant, 

will  be  presumed  from  facts  and  circumstances  ;  such  as  the  recording  of  the 
deed  by  the  grantor.  The  intention  of  the  grantor  will  be  regarded  as  a  con- 
trolling circumstance.     Ibid.  72. 

5.  The  law  presumes  much  more  in  favor  of  voluntary  settlements,  especially  to 

infants,  than  between  parties  of  full  age.     Ibid.  72. 

6.  Until  assignment,  the  right  of  dower  is  inchoate,  and  is  not  the  subject  matter 

of  sale  or  transfer.  The  only  use  the  widow  can  make  of  her  dower  interest 
is  to  release  it  to  the  owner  of  the  fee,  until  it  shall  have  been  set  apart  to  her. 
,Hoots  v.  Graham,  81. 

7.  Until  dower  has  been  assigned,  a  dowress  does  not  acquire  a  right  of  entry. 

Ibid.  81. 
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TOWNS  AND  CITIES. 

1.  Before  a  party  can  be  convicted  for  violating  a  town  ordinance,  the  provisions  of 

the  charter  must  have  been  complied  with  in  passing  it;  and  this  must  be  shown 
to  the  court  by  proper  proof.     Trustees  of  Elizabethtoivn  v.  Lefter,  90. 

2.  An  ordinance  of  a  town  should  be  offered  in  proof,  to  procure  a  conviction, 

Ibid.  90. 

3.  An  action  of  trespass  will  lie  against  a  municipal  corporation.     Allen  v.  City  of 

Decatur,  332. 

4.  Cities  and  towns  may  acquire  the  title  to  streets  by  conveyance,  dedication,  pre- 

scription, or  by  a  record  of  the  town  plat.  But  the  ground  for  streets  should 
be  properly  indicated  on  the  town  plats,  and  other  requisitions  of  the  statute 
should  be  complied  with,  to  enable  the  city  or  town,  and  others,  to  enforce 
the  opening  of  such  streets.     City  of  Belleville  v.  Stookey,  441. 

See  Security  for  Costs. 

TOWN  OF  MATTOON. 

1.  The  day  indicated  by  the  act  incorporating  the  town  of  Mattoon,  for  the  first 

election  of  officers,  being  directory  only,  an  omission  to  elect  on  that  day  was 
not  fatal.      Coles  County  v.  Allison,  437. 

2.  Officers  elected  on  the  proper  day,  refusing  to  qualify,  became  officers  de  facto, 

and  their  acts  are  valid  as  to  third  persons,  and  can  only  be  inquired  into  direct- 
ly, not  collaterally.     Ibid.  437. 

TOWNSHIP  ORGANIZATION. 

No  appeal  lies  to  the  Circuit  Court  from  the  decision  of  the  board  of  supervisors, 
in  reference  to  property  claimed  to  be  exempt  from  taxation.  Worthinqton  v. 
County  of  Pike,  363. 

TRESPASS  — TRESPASSER. 

1.  Neither  a  trespasser  nor  person  in  possession  as  a  wrong  doer,  can  recover 

against  the  owner  of  the  fee  with  right  of  possession.     Hoots  v.  Graham,  81. 

2.  An  action  of  trespass  will  lie  against  a  municipal  corporation.     Allen  v.  City  of 

Decatur,  332. 

3.  A  purchase  by  the  constable  from  the  defendant  in  execution,  of  the  property 

levied  on,  does  not  constitute  a  trespass,  even  when  there  is  no  sale  at  auction 
by  the  constable.     Barnes  v.  Rogers,  350. 

4.  Trespassers  may  be  held  jointly  and  severally  liable,  and  the  acts  and  declara- 

tions of  any  one,  may  be  chargeable  upon  all.     Ously  v.  Hardin,  403. 

TROVER  AND  CONVERSION. 

A  declaration  in  trover  will  be  sustained,  although  no  amount  is  expressed  in  the 
ad  damnum.     Mattingly  v.  Darwin,  618. 

TRUSTS  AND   TRUSTEES. 

1 .  A  resulting  trust  can  only  arise  from  the  fact  that  a  purchase  is  made  in  the 

name  of  one,  while  the  purchase  money  belongs  to  another.  Lear  v.  Chouteau 
et  al.  39. 

2.  When  one  person  purchases  real  estate  with  the  money  of  another,  a  resulting 

trust  arises  in  favor  of  the  person  furnishing  the  money.  Franklin  et  al.  v. 
McEntyre,  91. 

See  Deeds,  8,  9,  10,  11. 
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USURY. 

1.  The  defense  of  usury  must  be  pleaded  specially,  otherwise  it  will  be  held  to  be 

waived.     Smith  v.  Whitaker,  367. 

2.  Where  it  appears  that  A,  and  others,  gave  their  note  to  B,  to  satisfy  a  debt  due 

from  C,  and  that  the  note  was  usurious ;  any  pretense  that  it  was  otherwise 
will  not  avail  the  payee.     Nickerson  et  al.  v.  Babcock,  561. 

See  Interest. 

WAGER. 

The  election  law  of  1845  is  intended  to  apply  to  the  election  of  presidential  elec- 
tors as  well  as  to  that  of  State  officers  ;  and  bets  made  on  such  elections  are 
void.     Gordon  v.  Casey,  70. 

WIDOW. 
See  Dower. 

WILLS  AND  TESTAMENTS. 

1.  When  a  codicil  to  a  will  is  written  on  the  same  paper  as  the  will,  or  unmistakably 

refers  to  it,  proof  of  the  codicil  is  sufficient  to  establish  such  portions  of  the 
will  as  are  not  thereby  revoked.     Duncan  v.  Duncan,  364. 

2.  Parties  in  interest  may  contest  the  validity  of  a  will  before  the  probate  court,  as 

well  as  by  bill  in  chancery,  and  should  be  allowed  to  examine  the  attesting 
witnesses.     Ibid.  364. 

3.  Where  two  persons  are,  by  will,  empowered  to  sell  real  estate  as  executors,  and 

not  as  trustees,  and  one  of  them  refuses  to  act,  the  other  may,  as  sole  executor, 
exercise  the  power  in  the  same  manner  as  both  might  have  done  if  both  had 
qualified.     Pahlman,  Executor,  et  al.  v.  Smith,  448. 

4.  A  construction  given  to  the  words  of  the  will  in  this  case.     Ibid.  448. 

5.  A  will  which  directs,  that  after  debts  are  paid,  etc.,  that  the  residue  shall  be 

equally  divided  between  the  wife  of  deceased  and  a  nephew,  and  that  if  the 
personalty  left  will  not  pay  the  debts,  that  the  administrator  shall  sell  such  of 
the  real  estate  as  he  shall  think  most  advantageous,  to  pay  the  debts,  etc.,  will, 
under  our  statute,  devise  the  real  estate  in  fee.      McConnel  v.  Smith  et  al.  611. 

WRIT. 

See  Practice. 
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